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ORIGINAL CIVIL. 

I 

' Bifun 2L\ Juhi 0 I?. 

HATHA KEERA, Pliintut, ?j. BIIUXB ITJl a\t> otic .rs RpJii'CBOTsA 
Wiii-^Oondru(*iion^BopiPsi to ui i>f uiaiutainhuj (*ilcI citi^ 

* eniing ditidrai — LUered tilan hi(ji r^dinU mfa — 

Attaclimeni of hicre^^i ti^ider wili—Om/ P race hire Code (Act XIV of 
18S2), Boc, ^14:--FrmiiluhH coiimjwe--Tnmsfe * of FropeAy Act (IF of 
1852), Bic. iut5* 

BoBiaBji DarasEd Oaptaiii died in 1891 leading a widow DliauEaiji (defend- 
ant Ho. 1) and two Pero/olia and Daia-lu (dtfcudants Ho'^. -land 1). By 
liR will lie kqiieatlicd tlie unldiie of LR piopoity to tta^teeb (oi \Hioni Blmn* 
baiji was one) in trust to pay tlio rent:, and ii.coine th icof to liis wife Dlmii- 
baiji for life, *Slie tbereont maintaining, edmatiug iml blinking up ” Ms cMI- 
I dren in a manner suitable to tlieii degree m iifi'. xl^ier liL deatli the prop'^rty, 

momaldo and immoveable, was to be divi led among sons oqu dly wdisn 
Daiadua biioiild attain tlie age of twenty-five. lie attained nrijority in Octo- 
ber, 1895. At the date of suit, BaraKiia was eigbiccn ^cais old <ind Peiozslii 
ivas twenty-five. It wms contended that Blnmlaiji was only a tiiistce of tbo 
rents for the benefit of lior soHb Perozsba and Daradia. 

JIdih that under tie will Dhunbaiji totik a lio-intere=-t in tie iciis sub- 
j« ct to tie obligation of inaintaiiiin ^ ediicaiiii_, end blinking up the ihiklrtii. 
The only two smwi\ing duldiCii (Pa’O. dia .nd P. radui) ]a\mg aitaiiiul 
unijority and InUk ing rtcciveil piopcrly uiuhi the will oi an uncle we^t new 
nu loiig^ r in lued ut being inaiut.antd by Bluiubalji. Th ‘ tdduatnm noposcd 
upon her, tleneioxv, by lim bndaid.- aid wa> di^cllalgo(b and die now 
entitkd to a life ink it st iiU fiom all liuthtr obrg’ti>i to maintilo Ids 
fliilcirein 

On the !ltS iuiut 18. the |ihuLtIi!s oblaiaeJ a d 4 too for Rs. ^^OTO-IO-KI 
Agftimt Bittnbaiji and her .son I^eroz ha. In e^^ecuiiun of tlut doere* tMy 
attached under an order dated 2iid Jiilyi 18ir>, the immovcal le ptoperfckB which 
Ml! Wonged to tho testator’s a^aie, mi ilie givund that bolh BMmbabI and 

• Ml, STo. 509 of m i 

0 
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PdTOxlulial nn inttr-si m Ihi'ii!. Tin* ■ctiu Inii.'iif wis i sucil inuler s^e- 
tu»n27t of th- f’ivil Pmcviim-o (Art XiV .,C Th«> dufriilnnts ron- 

trii.k.l (liat Dluit.luiii In 1 n > itt o li d.’i* int, i, ,• ,it .til m Uir .-.ml pr .jimiO'*, 
f-he ((■iiitiin.l 1 th'> « U niPi,i/ a nu.ir’ t, .i1.,nr im ni uj c t for h.'i .,„m, 

uiiil tiiat. if -lit) h >, n a i * j. >* in m »\ illc pr j.rr'v , aUi,-;! i,lo.nM 

Hvr !) ui a-.ti Jo.l m <l r -i n 2 ,h , f fh- ( , [ 

inirlor .ti.m JTi wt i r u < i’ i*iil * .p i itAr '\h, s f otli r nlrv d tli.it 

Kvaii ( if,nin !)i .hi .1 i . .1 'Hi F !« u',. . MW, lr.(uiiMi?i 1. ohi i^ml.-xna 

Min. u.K. rill’ !• nr i - t , >i .n I» ,i,, 1, m.Uh.t mi !i uru. h< \v,o., 
tlor-'.) , nr as.h'l !.s,- j,’, ,1,, , , , i„„, i 

I’ur../-lirt\mlMv,t,thMl r ii.lm' i !. j 1 tin* !.> a ,kui ..i m H m (if .i,,tr,l 
tlfl'iU IMnnuiy «.t w'lllys Ul, 1 f,, jh,. i,„., , 

lu^ fuiiily an.l tint, il- r, fot h> !ul lu, intou .! in him «li„h r ,„I.l !,« 
tuulT ill* oHl‘r uf Hr isnl iH\t\ 

tlisV Uluiiihaiji li»3ii 1 aii iitkiplulilo iiiteUisi iti llio |iiM|VfH** 

C->) Tint li.r int. u-l \\ k- an infri st ni imunvi'aWri jwopmyamUvASk.ali.ny 

aitaditil v* ‘‘urn *27 1 oi Hi C n il Pi Rcetliire Cotie* 

(.5) Tliat her a^aj-nment of the 2 )th IVhruary, ISDG, wiw ijualitl a.., against 
liia plaintiffo im.lur s-crtlm 2T0 of the Civil Prureduru Code. 

(i) Tint even in.leponduntly of t lie atlarlimwit, her a si^Mmeni her 
OtTii son Datadia avas inVAh.l as ni*.un.-t the jiLiiulltlh uiitlsn’ ktclion of 
the Trmsfor of Frip -rly Act dV of ISSi), Th.> ohjeot of t!u! a-» gmlumt 
was to prtitecfc tho proporty from the creditors, and it w.w “ I t.. di-fcat 

the plaintiff..' decieo,aml it w.iv, thn-cf n-c, fiaudiilcat ami void a- a.aiiist, tins 

plaintiiTH* 

(•1) liiat tho d. ed of ELttleuiBut hy Prrozdia of the fith Fsln-'iarv. isai. was 
void as against the j.iaintifls uudci s.ctun of the TraiiMor of i>i..iMrfk 
Act (IV of ldb2). * 

(G) That iho pIuiitilTs n-oro mt.t’, d t , u Joe the slni.*- and iut lo-l h.,th 
of Dhmibaiji .md of I'oui^dia i . myl.t h ncoos-aiy t > .-aiide thnr 

(licree o£ 13tli Juno, IbDe. ** 

The plaintirs fa-m of Natha Kerra & Co. obtained a decree 
against the defendant Dhunhaiji and her son Perozsha (defend- 
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the plaintiff brought this suit to have tho said will 2S9S. 

eonsfcrueil and her interest under it ascertained and declared liable Natha 
to saiisiy the decree in Suit Ino* 1/7 o£ 18 Dd* ©hutoaiiJI'.. 

M 

The plaint stated that Dhiinbaiji’s husband Bomanji Daraslia 
Captain died in 1891 leaving a considerable amount of property 
both moveable and ioimoveablo ; iuier alia a half share of certain 
immoveable properties in Bombay specified in the schedule to 
the plaint. lie left, him surviving, his wi<low Dhitnbaiji (de- 
feiitlant Xo. 1) two sons Perozsha and Daraslia (defendants Xos. 

4 and 5) and one daughter sinco deceased. By hi'^ will dated 
21st July, 1SS7, he bequeathed the residue of his property to 
trustees, Dhunbaiji and one Jivaji Darasha Gliandy (de- 

fendant No. 2), upon certain trusts duly set forth theroim 
The following are the material parts of the wdll > — 

7. I fiirlher direct that my said trustaes shall permit my said wife, if she 
d«lres, to occupy and enjoy free of any occupation or other lent that portion of 
my family dwellingdionse situate in No. 12, Church Uate Street, Foit, in Bombay 
in v^Mh I at present live, an! to use and enjoy the hDuseliold furnituie, effects 
and things belonging to me theiein and duiing the term of her natural life. 

« 8. I f iirili u' direct my said trustees to hold the balance of the property 
vested in them by this my will after setting ax^art the sums hereinbefore bequeath- 
ed to my said danghtars, (but subject to the payment thoioout at the proper time 
or times of the marriage expenses and dower of my daughters and the marriage 
expenses of my sons, if they or either of them should be unm irried at the date 
0 ! my death hereinbefore directed), upon trust to piij the rents, profits, interest, 
divxdtnl and produce of so mnch theieof as shall from time to time under tho 
provisions of this my “will shall ro nain or be in their hands, unto my wife during 
thotormof her mi uial life, sh' thereout miintaining, educating and hriiiging 
up my children in a manner suitable to their digice in life. 

** 0. I further direct that from and immediately after tho decease of my said 
wife then as well as to the immoveable and mo^ cable estate and the capital of tho 
poisonal Obtate which may then be or thereafter come into th^ hands of my said 
trustees under and subject to the provisions of this my will and as also to the 
rents, issu/ 3 s, profits, interests, di%ddends and produce thereof upon trust for suih 
of my sons now born or liereafier to bo born to mo who cither before or after the 
doecaso of my said wrifo shall attain the ago of eighteen years to be divided be- 
iwoen them equally, on my son Baiasha attaining tho ago of twenty-five years 
or in the event of his death before attaining the said age at tho end of twenty-five 
years to bo completed from the date of his hirth, and in case there »haE be but 
one son, then upon trust for such on© son. 

^ m 
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mn, 

Katha 

<?* 

Dmvmmh 


Ariil I L i (Etc t ih it jf i ni* c f my «< m die u it! r ti* Ii « 
celled mi < % ae*|i4lncl a ai iul ndi ii^*- n n % f. id trust stud s fnnils 
and Feasiit les kii u g atlddoi flis\luii n \ ig I im or tis n, and in 
B\ ill 1 ue sneh 1 ist ii c ntn ii<^d i lull c r elt vn i 1 o h iisg a f ii i p s iph sluH 
all UE tk gaoreglii n mini I c ; id uiil * i «| It 

aft I niliat.ige ot i j tn^d dl tdu ml 1 i la* I o ii 1i * i 1 *li i ^l %t^ 

of anl m nu i d tin * c s* de fin n i Sj i fi i N ii il ^ ‘ ni i< ^ and jtK aiii 

itiljeel in \h pnu s rn *'u I a, In i i t » li^ aiil nth in e Hi^ pis* 

%Id« cl H 1 m w 1 H, I i<ttl*ud(ta I p n I hojuI li nn Inni t ’ ill* 1 Iff in 

ca Cl cli puniPiil F -4 i! inl atf cHie I Ii ah 1 ti n\ ns nnliiitle 
enni of ill im s nmh mg malinii It \4n an i a \ lu hi’lln a11‘tn idm 
tk hmm ^}w^n gunlo tiuir Usp «nve f. Ii p dh fi ami in if f\ i 1 

diieei flu! tlie pic pni} mit kh slii,ll tlkii f nn t! o n idno of it} i si d s si ad I 0 

dwM^d among p \dm lie ontakd llitrito nndip ilia pmiBions 

of ilia FL I Intc stale mi Aci.** 

Ppolmio of the %\iil ^ds gnuited to Iko two triistcps filiiiiiliaiji 
(ilefemlant No, 1) and Jis.iji Ikr.uka (doiciiclanfc No, 2), and in 
accorclaiico with the Sih clause of the will they luct |mif1 oito 
moiety of the rents of the immovtahle proper ty to the first 

clofeiidant Bhunbaiji. 

The plaint further &takil that Peiozsha (dofenciaiit Xo. 4) was 
twenty-five years of age and Daiaslia (dcfaidaiit No. 5] was 
eighteen years of ngc* 

By a Judged cider made in the ahove-iaentioiied Sii»t No, 1 77 of 
1895 the plaintiff wasoppointetl iecii\cr^mider section 505 of the 
Chil Procedme Code {Acr XfT id lbb2), of tlu atUdiid pio- 
perties with po%ver to “sUe for the i^Aii arm tlait if. 

The following paiagxaphs of ih 3 1 iaint ^efe forth the phiiitiff's 
ease ;— 

** 12 Tho said firm contc iid that upon the true con^lita lion of the m^i \% iH 
tie said Blmnhaiji as entitled to a hfo-mloicst In the mliok* of ilw lanis of one 
moiety of sanl prcpcitas spec fitd in tlio ^.aid Iki A and that tia «iid Poro/dia 
has nom a vested mtmsi in remainder \ii on tho diatli of the said lilumh n j! in 
' one moaety of the said moiety. 

IX The dtfendahts, however, eonteiMl that tho s.iid Phtinhcii is jink r tlm 
th olanscof the said mill aharo tnibioo of tho wnk of the Ciffmoiity for 
the honefit of her sons the said Ikimsha and DdTmln, tmd Ait him m iutitli d to 
apply the whole of the rents handed o%er to hu for tho hwiofil of the md il«a- 
slia. Th© said firm* however, contend that if npun ilie temei coiisinic tioa of 
^ til® said will the said Bhnnhaiji is a bare trustee as eentendod by th© dofondaiiH 
the said p0mzBhsk is entitled toa^halLshare in the said moiety ahsoltWy/* 


ii 

i. 




I 


4 




¥0k xxni ] 


BOMBAY SERIES, 


5 


I ^ 


Tlio defcnclaiits alleged that by a deed of setfclemoufc dated 9fcli 
WehTuivj^ IS 35^ tbe defoal xnt Peimdii bal conveyed ail his Xaxki 
interest in his fatber^s esfc ifco and also in the estate of liis nnele bhvsbaijx. 
to trustees (defendants Kos. 6 and 7) on ''crtain trusts, and that 
liy a deed of assignment dated tbe 20th February^ 1806^ Dhuii* 
baiji lul relf3a^8 I all her life interest in the rcsidiiaiy estate of y 

biT hiisbxnd toiler son Darasha (defendant No. 5), The plaintiff 
contcmlel that tbesi deed^ were exiecntod ivith intent to defc it 
and delay creditors and were iiol) binding on them. 

This mit wa> file! on tlm lltb Septenbir, 1S3J. The plaint 
prayel that tbe will of B rninji D irasha Ciptxiu should be cou- 
striied and tbe rights of the dcfmdant Dhiinhai and Pero/sba 
themselves ascertained an 1 declare 1 , (2) that a ucei\er shoiikl 
bo appointed to receive tbe moioiy of the rents anl to set apart 
the share thcivdn of Dhuiibai or Perozsha or both, and to pay the 
sime to the plaintiff in satisfaction of the decree in Suit No. 177 
of 1S95 until the same was fully satisSeJ; (^1) if necessary for 
adiuinistr ition of the estate of the •^sai J testator , and ( 1) if neces- 
sary for a declaration that the deed'^ of the 9th February, 1835, 
and of 20th February, 1836, wcie inoperative against the plain- 
tiiTfo, &e., &c. 

The defend lilts contemletl tint Dhnnbai had herself no benefi- 
cial interest under the will, bat tint she nas boun I to apply the 
income paid to her by the trustees towai^ls the mnutcnauce and 
education of her sons Poro^dia and Darasha, and that she had 
a discretion to apply th) larger part towards the mainteiicmce 
of the younger son Darasha, and that the income was barely 
sufficient for the purpose. They aPo set up the two deeds aboxe 
mentioned. 

The main questions raisolat the lieiring ivcre (1) as to the 
interests taken by Dhunbaiji and Pciozdia under the tesiator^s 
will j (2) as to the validity of the deeds of 9th Febiuary, 1885, 
and 20tli l!al)raary, 1836, as against the plaintiifs (creditors ) ; (S) 
as to whether the atLachment levied by the pLnntiH in Bep- 
tember, 18)5, was valid* 

Muke$ (with Scoti) for plaintiff: — ^TJnder the will, Dhunbai 
4ook an absolute beneficial interest for life not subject to any 



i T AAl 


UUK 

KiTtti 

t, 

lEr»A! 5 l 



oUigtitim—lcfsJi X. V. Bkdhumf' ; ,-. 

MmltiH ; Lnwh' x, ; Fa rp irmnUftjti" ; Whiti> nnd 

Timor's Casi-'s {7th H.i ), Vul. 1 r, p. S40. T!k> ^‘ttlwtu.nt of 

Dth Fehruary, 18 '5, is Mihl as a*;-aiiisl; tho phuuHif_.soetii»u 5;i of 
tlM*Transf,.r of Property let (IV of ; .v,„ da v. £ami!. 
Iti'^iudK Poalsiw.i'^ i>hniib.ii’-< as-i^!un> ii( of L'aUj FHjrnary 
IhOiJ— /(/!'•„ if n 1) V. »/f ; Kiidtibt 7. ‘'hfpif'. .M;jy 

on Frau.hil. m (’o-n ey.u.e. pp. M-S" ; Kr p!r>> Ip, ' ; 
ihuihr \\ /IhliH drih>‘<‘>i ('i\ii Pron diir.- (’o.io \I\' 

of ISS ), V eliuii 27i!. Dhniih.iji’a interest ^^‘u nunvjil.iw pro- 
perty and was rinhtly attaeheil tiiiih r section I'fSS. 

A!0» atid AVr,// Cor/ffn: f(»r tho Irusie s i.f the scttle- 
im-nt:- The settlement isgooil. Itwasimta Mdniifary ticsi—fa 
ff Jhfmex\. A««ry'=J; P,p»m'i,i v./hipe" ; fim.ipvni, 

V. irdmin'^'. The atiaehmetit was sahsetpient to the fettlc- 
inciit and, therefore, inetleeiua!. 

Lmnihs with Lang (Advocate General) for defeinhmfs Xos. 1, 
4 ami r> (Dhuuhai, Perozsha and Darash-i) As to Dhnid.ii's 
mtercsfc nnder the will— Theobald on Wills-, pp. lo:], 10f,40S; 
In rc Boolh '■' ; irdherell \\ IF*7so;d™j GiliKrt v. IkaiHI ; /« 
re Coleviaa ; Jarman on Wills, p. 371. Her assi^nm -at i,/tho 
20t]i Fela-uary, 1S3G, was good. Ic was ina.le not io defeat cre- 
ditors, hut to pay them— JiAWA ton v. Pe/A> -k i'’ . There was no 
valM attacliment of Dlnmlnii’s intere.st. That 1)eing so, the 
plain tilf.s suit a^aiii'-t In r does not lie. 



Tymui, J.;— The circumstanced nndsr wlii h tid^ s,uit is film] 
are as follows:— One Bomunji Darasha Oiptniii died in lS;ji 
se.ssoa of considerable property, both moveable and immoveable 
of the aggregate value of about two Idkhs of rupees. Bainanji 


(I) (1848) 12 Jur., 007. 

<^> (1858) 2? L. 3. (Ck), 788. 

(3> (1S7-2) 1 . E., 1 1 E.I., 4,9, 
m (mi) li. E., 0 Ch„ 507. 

(5) (1895) 2 Ch„ 3/0. 

(0) (ISOfi) 1 . 1 . n., 23 ai., 563 . 571 . 
P) (181 3) I. L. E„ 20 Cal., 608, 512 
©) (1894) 1. L. E., 19 Bom., 607. 

(9) (ISSl) 44 L. T.,tO-. B.), 922. 


<l») (1876) 2 Cl). 104 


<»> (ISO?) L L. E„ 21 Cal., 821 
Cil «881)20 CIu1>.,3&D,S90. 
09) {1850} 3 Kaj, and •!., CO, 

OS) (IS70)1,. E.,Cn!., 6.18. 

0*5 (1859) IPww, C‘S,»-«* * 
03 ) (ISOi) 2 OIj.. 252 . 

0 ») ( 18 . 16 ) 1 Keen, 80 . 

OT) (IS39) 10 Sim., 371. 

03 ) ( 1 S 8 P) 33 Ch. 1 )., 44 . 1 . 
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le£t^ him siirviviBg, his widow the defendant Dhunbaiji, his tw'o 
sons the defendants Perozsha and Damsha, and one daughter 
Melierbai^ who has since died. 

Bomaiiji left a wdll dated 21st July, 18S7, probate of which was 
obtained by two of his executors and trustees^ namely, the dt feiid- 
ants Dhanbaiji and Jivaji Oiiisha Uhandy. The wp (Exhibit D) 
contaiiib various provisions for the benefit of the testator’s wddow, 
sons aiifl danghter, and after giving % arions legacies di'>po scs of 
the residue of his estate as follows : — In the 8th clause he says 
(Ills Lordship read the danse, sec supra^ and continued : — ) 

The testatods son Perozsha attained his majority some years 
ago and his son Darasha attained majority in the month of 
October, 1835. 

By decree (Exhibit A) dated 13th day of June, 1835, and passed 
in Suit No. 177 of 18)5, in which the plaintiffs firm of Natha 
Kerra & Co. were plaintiffs and the defendants Dhunbaiji and 
Perozsha were defendants, the defendants were ordere<l to pay 
to the plaiiitiff^s firm the sum of its, 3,d7l)-10 10 and interest 
thereon at the rate of six pei’ cent, per annum till payment. By 
an order dated 1st August, 1835, the plaintiil^s firm, in execution 
of the said decree, attached the rents payable to the defendant 
Dhunbaiji for the month of July, 1835, by the executors of hex’' 
husband^s estate in terms of the will of her hut>hand under 
section 268 of the Civil Proceduie Code (Act XIV of 1882). 


1898. 


Kaxua. 

V, 

Bhusbaiji. 




The first and second defendants as the trustees of the said 
will thei*eupon took out a Judge’s summons to set aside the said 
attachment. This suinraons was made absolute hj^ Mr Justice 
Starling on 21st September’, 1835 (>ee Exhibit 17\ and the 
attachment was set aside upon the ground that Dhunbaiji -was a 
bare trustee and took no beneficial interest in the rents. 

Under an order dated 2nd July, 1S95, and made in pursuance 
of section 274 of the Civil Procedure Code (Act XIV of lS8i), the 
plaintiff’sHtirni attached the immoveable properties belonging 
to the estate of the said testator on-tho ground that both: the 
judgment-debtors had an interest tberein. 

By a Judge^s order (Exhibit C) made in the said Suit No. 1 77 
of 1,835, and dated the 25tli August, 1896, the plaintiff was 
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5ippointti.a iwi iver, tm^er s ‘ctinu 50] of tlin 0ml Puieuliire Vmh, 
o! the attiHiul properties whh ptmi^r in liiinc^^ vails 
receives ior tlie rvilizatiun mvl eaileeti in there f tir oOivniiMi 

m he imy he a^lvisejl. 

riiB ^atii h K aeenr Ir ini nl l^y the pi liiililT ns teceivir 
iiiitler th ' ahiVi-n nfiant 1 orfler (Eshihif fh tlrif the 

teP.iftrh i^il! nny Pm h *-ael uii I tlv ri^hU if Ihintihaiji 
aiul PerH/-ha tl * rnhi tnay h ‘ a nfaiavtanh tiuliruh tiiil that 
the sluing of Dhtinhiiji ani in Ihe relit-, liuj Iv pai 1 

to the plainliifin ‘^iti'faefien eC IiIn <1 aii‘l Hut if luec‘^» 
Mtrj the e4at > ni the te^t tiur iiuy he aihiuiiisf tnssl mel that the 
*shaivs iif Dhunh liji ainl C\ r<>N!ii iniy he im 1 Hie proetvOi 
tlu*re »f la ly h applied ia or toA arris SMutisfaeruHi of the 104111111!**^ 
deen e. 

llic salt i\as . lij^iiiailj hh rl aj, ilii'-l iho two exeeatorn anti i!io 
two sons or the testator ouUs hnt os it nppe ired from the tkdeml- 
aniswritleu stittment tint thij rdis! np ai an in leiitiire of 
settlement (E'diihit 13) dahH 3th Pehmirjs IShj^ anl exeuite I 
hy Pero^slu ivheuby he vettiel all Ill's slure and inltre.l: in tin 
estate both of his iath'^r tiiul id ln\ ancle Iliiisha np ai etndain 
trusts^ I f] lector I tliat the trn ii.os (d* sneli sett! aiunit— -^th it is 
tho Sixth anl d fenflyU> — should he added as 

clefendanfs. This has lucordin '1y been 

ihe defen Lnit-. a '>0 ail sed ly thisr uriiten sliteincait that 
the defeinUnt Dhunhiiji hy an a'>4annr*nt (ns:!iihit S) cnteriifui 
hy her, ami dated the 20rh Feunury, ISdd, siirreiiilertHl and re- 
leased heu’ lilo-iutereAt in favour of the defendant Darmshii, and 
that such interest is not now available for satisfying the plaintiffs 
decree- The dtfondants also eootemlcd that m a matter of fact, 
upon the true construction of the will, Bhunbaiji took no infer- 
Csfc ai all ( mder the Sth claiue) hi the testatorhs iininov cable 
properiy, and that if she dhl, sneli interest has never been \m!idiy 
afctaelieil In other words, the defendank contend that Bfuiiihaiji 
under the Sth clause of her Int'^bandk will took no henefitdal 
interest at all, but that she was a bare trustee for her ciiildreui 
aad^ that if she did take any interest under that clause it wa$ 
an interest ia moveable property wlmh should Imv© been ai- 
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taAed iiiifkt saefcion 268 of the Civil Procedure Code (Act XIY 1808. 
of 188!}; and timt it W 4 is not an interest in immoveable pro- Katiu ^ 
perty^ and thaf-;» ilierefore^ the attachment under scriion 274 of Beumjaw 

the Civil Procedure Code was iiieffeetoal and inoperative. 

Tlio clcfentbnts^ therefore^ coBiciided that cither Dlmnbaiji had 
no atlachahio interest at al!^ or fchat^ if she h it li if? now become 
validly vc'^te I iu the d '‘feadinfc T) irasha by reason of the asHgn- 
incut of the 20di Fehriaryj lS)d (Exhibit 8), 

m 

As to l\rozsha*s interest, tlm <lefendiits contend that it wms 
validly settled for the ben at ot hiins If an I hi j family inidfr 
the deed of 9tli Pehuiary, 181 j (E ^hihit le), and there- 
fore, ho had no interest in him vhieh coaid be attiched under 
the order of the 2nd Jiilj, 18 15 (IXliilut B), anl that the plain* 
titFs suit should, tliereforo, he di '^missed. 

The plaintiff on the other hand conlen Is thac Dluinbaiji took a 
life -interest in the rents of the testator s estate ; tliat such inter- 
est is an interest in immoveable propeity ; that it was, therefore, 
validly attached under section 274 by the order (Exhibit B) and 
that the assignment of the £0th rebruary, 1836 (E.vhi jit 8) is, 
therefore, voi I as against the plaintiff under section 276 of the 
Civil Procedure Code* The plaiotifr fmther eontemls that both 
the settlement of Perozshahs interest of the Olh February, 1895, 
and tlie assignmmt of Bhunhii’s Interest of the 20th Febiiiary, 

1S36, are void against the plaintiE under section 63 of the Trans- 
fer of Property Act (lY of 1882). 


I will deal with those vaiioiis conteutiuns iu their order. The 
fust (jUtstion is, did Dhiinhai take anj'*, and if so, what interest 
nuder clause 8 of the testatoi’-D vill ? Nuineioiis decisions have 
been eited to me on both side*^, Imt as the coast uetion of each 
will must depend upon it ? own langaag'*, taken in connection With 
all its provi-isiii as a whole, I cannot say that any one of the 
case^ cited to me is exactly decisive of the point I have to 
consider! Put they c‘h''arly lay dowm the principles which the 
Court ought to boar in mind in construing piovisions of this 
bind, told I gather from these dccisiom that the Court v ill not 
enforce, or treat as obligatory, a mem wish t*r desire or confidence 
or hope oa the part of the testator that the donee of the fund 
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shouW, or wo«y, or otif-lifc to, or h cxpecto.! to apply it for tho 
benefit of other persons. On the othar hanri, the Coiu-fc does 
regard as bimling and ohligitory and ihics onforoo a diaetiou 
or trust in ia\oup of third parties if .such a binding obli«».iiio 5 i 
ean be clearly ascertained from the will: see Lti^hv. lehh^^ ■ 
M,,ne V. Jl^acUu,nU . JMefi v. M.ArU < . In Lm!>e v. H.imm » 
James \ t'., di.'ijtpif M 1 of tan ms previous dcci i.ms and ex- 
press, d the opinion that ‘'{h, odicimukinlmssofthe C.nnt of 

Chancery in interposing frti ts. re in many cas, s ili . father 
oi the fannly never meant to create a tru-f, wa, a very erud 
bndiie-s indeed.’^ See also hi rr /familhii ; in >,< Ihu th •' and 

GMe^t y Jknn>t'> and White and Tudor Leading t'.iscs (7th 
Id.}, Vol. n, p. 310. '■ 

In the case before mo^ there is a gift to Dliunbaiji for life, 
she thereout la unt.iininir, educating and bringing up» the 
cbiidrcn of the testator. It ,seem.s to me, on a consideration of 
the testator s language, and applying the principles laid ,lovvu in 
«ie authorities above cited, that the testator's intentions would he 
best carried out by holding that the widow took a life-interest, 
at snhfveb to the obligations of niamtaiiiing^ edueatiiict mid 
bringing xip the childreB. 

By the 7th clause the testator had given to hi, widow the ii-o 
ot the lamily dwelling-house and furniture theuin for lur life, 
but he has matlo no provision for her maintenance, and it 
therefore, leasonable to suppose that he pios hkd for her exTHUse, 
iving, &e., by the <Sth clause of his \u!i. 8imi!nily he had 
given to Ins two sons the uholo of tiie residue of his .state after 
the death of his uidoNV, but he had made no provision for ihoir 
mamtonauee, &c., during her life-time. By the construction I put 
upon the Sth clause of the will these defects are cured, and both 

r^pelts ‘‘^bldivn are amply provided for in those 

It app«irs however, that both the daughters of the testator 
are now dead, and that the only two surviving children, “Jllmely,' 

Z S nl” J ra’ 1 -SR ^ ® ^ 

i > (18o8) ..7 L. J, (Ch.), <88, iSj ^1890} g 0!t., 370 

®{I872)L.U,14Eq..«. (oMimbiSt 

11839) 10 Sim., an. 
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Berozslia &ml Daraslia^ liavc already afctainod the age of majori- 
ty, They have }3ot!i finished tluir edacation. Besides, in addi- 
tion to the large propt»rly thty take under the testator's %vill, 
about two Mkhs of riipm-s, tlu^y have both obtained a wry eonsi* 
ilemble. fortune (about Rs. 1.56^00(fi tindio* the will of thdr 
uncle Binsha (Exhibit E\ and neither ui them is now in any 
need of being maintained by BImiibaiji. therefore^ bold that 
the obligation iinposf d upon Uhniibaiji has now been discharged 
and tliat slii* is now entitled to a hfe-inttu’est ftet‘ from all fur- 
ther obligations to maintain the iestator^s children (see In le 
Colenuid^'^l Jarman on Wills^ pp, ;)71-T2}. 

As to the natuie of tin intc nst taken ly JDhnnbaiji, i am of 
opinion that it innst U regarded as immovtable propi rt}" as 
defined in scetkm 2^ clause 5j of the (leneral Clauses Act (1 of bSfih) 
in so far as it is a benefit arising out of laud. I do not Uiink that 
it can be regarded as a inei e maink nance under section of 
the Civil Rroeednre Cudi‘ (Act XTV of 1SS2), It follow^, ihevatow^ 
that, in mj opinioBj Dlninbai s interest was properly and 
ally attached on the 2nd Jiily^ 1SJ5^ by the order (Exhibit C) 
uiidir section 27 i of the Civil Procedure Code^ and that^ there- 
fore, the assignment of the 20ih February, 181)6, (Exhibit b} is 
invalid against the plaintilf under section 276 of the Civil Pro- 
cedure Code. 

I am, however, fiiriher of opinion that even independently of 
the attachment (Exhibit B), Dhunbads assignment to her own 
son Dara&ha must be held to bo invalid as against the pkiiitifF 
tinder sc^ction 53 of the Transfer of Property Act (IV cf 1882), 
It is clear that all the parties to the chs'd of assignment knew of 
the plaintifik decree and of his cftbits to obtain satisLietion by 
attachment of the property of both the judgimmt-debtors. The 
expre'-s object of the assignment seems to me to have been to 
protect the property from creditors and that it was designed to 
defeat the plaintiff’s ih‘cree and, therefore, I must hold it to be 
fraudulent and void as against the plaintiff* 

Moreover, I must look upon the consideration of Rs* 12,560 
stated in the deed as grossly inadequate, in as much *as in my 




m% 

'^htng 

I 

i nr s 


the ixniAN law beports. (vol. xxm. 

Opinion til. vni,. ,f iJhm ’ui*^ \ni , 

Ji*. ’iOUnpr mnntl. K, r i \ uiiimjntiiy tn ovir 

""- 7 «h»Kr . ,!. ,1 

i«uuh.i,uvi --.■n.t,.™ 

r I" ' VV’* ’ 

Itat .1 . 1 > ,l„1 j Urn ,,l , ill, II ' ’i'l "i r' ’I* “ 

thnt It is >.,li,l, Iwuis.o.,. .1,, .t It t,, . , ; ; 

i to nm!v aprmi.nu for iU 

Ivnown cwil,to,sol Pao/sl.a (s,,. Ikhil k tV ! \ f 
conMilimtioiiof Us "in J n oJii that tk‘ 

‘ 7* *-!*' 0 >-1-0 lu. ntmiK-a in fi,e liecl tms a suffl. 

cansiil<‘mtioB to mpi^mt the dcec^ 1 ftm Ww 

fvw, or„i,ini„„ that tia. .I.-r,n,l,.,.li\o„ia„t;„., 

TKa M X faimot be sup* 

ailtact t„ Jha life •'.;r'“t Ua„t™'' 

:'"k‘:r,'r "r;: ^ 

solil Wifclioufe the consent DI nnliaiji and D uV hr*"* It T 

— red, howe.e, that Dhunhai/k..:^ "‘HV" 

EVTr/ouf '' a; 

TOS ha morsioimry i,ii„,a't iroaa riF Tn «iat he g„o ,i,, 

DhunhaifS .hath, ik . L “fl t , “ 

*u„ „ -I . tiit-idou', Ins ink'i’csi at the hiivj.ntf 

the comiilcT^ion moving from Dar.sha cannot bo put at"m,r ! 

than abont E«. 9,000 or Us. 10,000. This amonn/f ^ 

*r«.. i„ad.,aata k 

sha's interest in the pronortv i x, . 

i .1 F'^Rt-riy winch was made the &uhfeet.inn«/t,. 

Of tie settlement, and which at tb^ i i 

^ tt>n rupees ene likh a»d tweply 
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So far, tliercfoie, m the Taliia!ile eoiasidleratiuti h vimemim 
1 coiisitler that it \vm gmb4f imloqiiatc. But^ fuiHier, fXira^ha 
ITUS a niinor, both at the time of tho sale nt the sIuh ij , in the 
laltif part of 180 1, jiml at the time of the si ttknu nt its If. lu 
fact, he did not attain !ii% majority iiii October, 1805. Jt In obvi- 
ous, tlmreforc*, that his con^t ut to the sale of the sliau s ami i i 
the provisions of the m ttkmuit %\as, ai the time iti^as given, 
entiiily futile. It is true that he ratified tin settlemeui mi the 
22iiil Ocloher, 180 >, after att lining his but that fact, f 

think, makes no clillen nee, as the dteue laid then 1 h( n hioiighfc 
to his knowledge. Undir m vtio*is 10 ami 11 of the Indieai Cou- 
traet Act (iX of 1872) he was not (in Fibru ny, ISI o) eompeiuit 
to bind liiinself by any \alid contract Htc Faii 
Kmhiha v, ■which thiuw doubt upon the cailier de- 

cisioni, Siuki Mkusan v. Jiithiua%^ ^ IlauMut v* and 

Mahmeil Anf w Smamidi''\ It is not, honever, mcissary for 
me to decide whether an agu‘imcBt by a minor is absolutely 
Yoid or only voidable at his option. It enough for me to hold 
in this case that Darasha did not give siiffideotconsidiUvt*on, and 
that even if ho did, he not abitolutely bound by the chv 1 of 
the Otli Febiuary, lb3o, 

Moioover, the sale of shaits, Ac,, had taktn place four or fno 
months before the actual ixicution of the dct‘d (st e hXhibifc d) 
and although there may have been a talk about the setiltsaent 
about August or September, ISD-i, I am not satisfied that tho 
actual terms or provisions of the settlement were discussed, 
much less definitely agreed upon, much bcfoxc February, 1895. 
Ferozblm was at Hydciabad up to the end of 1591, and it is 
apparent to mo that he u as a \ ery unwilling* party to the deed. 

Now, it is admitted that although ilia plaintiffs dccri i (Exhibit 
A) wars not obtained till the 13th June, 1895, jet the two notes 
upon which it wm based were signed by Fcrozslm and Dhun- 
baiji in January, 1S95. Besides, there wmro other notes (Exhibits 
HTI and J) which were also signed in January, 1895, and all of 
whidi were unpaid at the date of tho settlement* It is admitted 

I* 1% B., 20 Cain SOS* <s) (188^) I. n. it Cai, iua 

h 19 Bom., {ISS8) I* h* B., U Bom*, 10, 

m PS91) I It. B., IS Cal , m* 
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% 

Diirsinwi 





tt-ailze me share and inieresti both 
so far as may be necessary i© satis 

Si&l# /joha, <*• »» 

, T J I., S 0] 
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itl ti. ..b. ,««d 

omilot. th „f u‘, 1.. ,(• ir'i 1 i.*l . tb( UnlibHH liny 

iliittl 1 * ^ fn ils fli< fiiistf^s fOllfi I iimI f 

kiiuwlnlj. ,,i ,i . . ,, , • ”'nMh4y iiaduo 

WfiH nut avvar.' .»f tlu in At tli ' "'**'*'• ft!w 

<'»iFiuv was iiudoand n,>,m f 

1 , »t iii.Kir anil no ({«« 4ioiis W’eri' asked wti<r.r< f« i\i 

JwU» or iVm/sha. Tfm enfiniri,.-, m to tK 

in Antjust-SenieudHir isn . 1 "«‘5»fcoM wen* made 

H-ek!e.scdm» 

^aer tbeahHu a < fu , ’ ^ 

r.f A t * ' ‘‘n(iniri,is riYdd nn to t!,.. d .t« 

coimiig to this conclusion 1 bare of coJ- ^ 
my consideration the authorifits cited at fh ’ T 
Johmm^\ Holmes v. Femcy&^, Fnxm ,\ v k'^i 

?/r6s/«r‘Ull of which have a more or hss*st,/^ ' / f v. 

case before me. Those authoiiiie^ olearlv ed i) M 

able consideration is oh , .11 of a x- ' ' that, d valn- 

^eul if the consideration i. not t:^ lle'iirX 
or illusory, if it i, not priA-od tliat it wa. ih . r t •- ^ 

the parti.-s to defeat or delay tJio ere lit i,.. ' -r »»tontioa of 

acting in porfoct good faith and if tlL it was no L?f J'" 
touch loss intention on tlie nart nf fi i^towiedge and 

oonsideration toovodlSfj' ^tl^^ 

^-inst the deLdantn lit tid rnTtl “f 

against the plaintiff. lam ‘ « 
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I will now proceed to record iiiy findinijs upon the issues. 
(Ilaviog stated his fiadiiigs Ills Lordship confcinue<l : — ) and 1 pass 
a decree for the plaintiff and I appoint the plaintiff a receiver to 
receive the inoiieys due to Dkunhaiji under the 8th el inse of tlio 
will until the amount of the (h^eree in Suit Xo. 177 of 1SJ5 is 
satisfiecl^ and I dirc'ct that for the purpose of satiNfying* such 
decfeo the interebt of the said Dhuiihiiji and of Peroj^slia re- 
spectivi‘ly in the estate of the ti stator or bO mueh ilariHif as may 
be necessary »bho!ild be sold by the Commissioner^ and that the 
proceeds tliercof shouhl be applied in or towai'ds the siiisfaction 
of the plaintiffs decree and the cobtb of tins suit. The defend- 
ants must pay the plainli^t’s costs of thib suit and must bear 
their own costs. The trusteo-dcfenilaiiis to got their cistb as 
between attorney and client out of their respective trust estates* 

Decree for plainl^jfe. 

Attorneys for the plaiutiilh : — Messrs. Fayne^ (sdberi mii 
£mjmiu 

Attorneys for the defendants: — Messrs. Wadia and Ghaniy^ 


OEIGIXAL CIVIL. 


B(foiQ J/r. tfn^lice Candy* 

BHUEAMSEY HOONDEEDAS ind oxiinas, PLJ^iXTiirs, r. AIISEDBHAI 
MUBIBDIJOY, l)i5rrNDA:^r.^ 

iftnlhrd awl for a — Whoh tpW piid iii aduan-^e f true f ton 

qf premnet iefare expifafion of lease — Ru^ht of tatatU la a rejmtd of rent paid 
in advii^se ’-^Apporiiomneul — Tmmfr of Feop^rty Aiit {IF if lsS3), 108, 
Cl {i)^Contm<& Ad {IX r/lSTC), bec^ 05. 

In April, the defeEdaut let to the pUintifis one compaitmoEt in a cer- 
tain goilow a for bfcoring^ go^ds for tvokemontlis for a buia of 146a anda 
socond coinpaitnient in the haine godown for twelve months for JEs. 1.368. The 
plaintiffs entered into posscfasien. In August, 1890, in accordance with the 
pmctice the plaintiffs paid the said two sums in advance to tiu defendant and 
got a On the 30th October, 1896, without any default of the pkintilfg 

the whole godown including the said two compartments was destroyed by 
fir# and rendered wbolly unfit for the purposo of storinggoods. The plain- 
tiffs thereupoh sued for a refund of a proportionate part of the money 

* Smll Cause Cowefe Caw, AV ot 18§?. , 


1898. 


Katoa. 

ButMJAWl. 


1898. 
July 2S. 
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1 n mi hnH‘C(),( f ihit Tumftr of 
' .> « f t’l t’u' tnf». M' „£ 

«'1 41 U.i « \ 1. 11, (visP U’l !HV s f >r tIuMU, ilo 

h'^^h,\ V nti I ,ai,. , I ,-,,1 , f 

i” (t \ , r 1 dll'*, 111 ’It, Unliul, -lu'l 

»' I uli'i i\ c ,ip Hi ifnl’aiint luwliuh 


On- the 1 t \pul, iMil.tV I r ..ilui l.‘ i, ih. phiniifT. a 

CO!ili.\’ln !lfc U1 1 (■ mill <T |,\ 1 k,n.\li !H th > Xt’i! Jlili 
f.n<l(nia, Mt.ni,’ at i\,\ ‘h i , Rvulny. for twoh.- mmlhs (f. r., 
fro, nl,t \priUSUtU/n4 Mt.a\lN}7)fort’Km„nof B.. J,m, 

On the l’43tli April, Kt to tho plftiutiff, a s,conii 

cumpaitnict <>£ the sanir yuiloun f«i iwylvo JuontLs (/. c,, fro„i 
«oth April, IbDO, to 2Mh April, lb97) f»r the s^im o£ Uh 1 )6S 
Iho plaintitL enti re 1 iufco occapatioa of both tho eompartiiuaits. * 

On riie SSth Aajit?!, 18)3, in acc n’,I xnce with Ih > eustoni, the 
plaint, & paid the s nd two (r/ Us. 1, W and Rs. 1, 36S) to 


Ay 

the defendant in advauee, and the defenJan: 
for the amount. 


On the same day the pi ilntilf. aL’.o paid thed.foada’ii a fiu-th, r 
sum of R«. 218 as « tenant - for the said t vo e j-npartments 
for the abo^e period, the srao hnn^ piyablet? the d Jendant 
under the terms of the Lntin j, an I the defonlaat yavo a raempt. 

The plaintiffs biaul tlicir yojtls in the sud eomputuients- 
and occupied than uutd the J l.h Occ dKr. ni which d,iy 
the whole ..odoun.includiuy the .lii two compiitmonts, was 
dcsri’oyed by fire and itudcred wholly mdit for the purpose bi 

wlHcli it was let, witliout any default o! the pl^kitfs. 

On 17th November, 1898. the plaintiff, wrote to the defendant 
ciainutig a reiuud of part of the amount paid by them for the 

year s occupation of the two coiuparlments. The defendant refused 

to refund anything. 


Theplamtills thorenpon Irooght ttis suit clairam» to bo 

f If “f abovo-montionoa .ao.,- ppU 

by them to the defendant. ^ 


They claimed a refund of Rs. 003 in respect of the first com- 
partment of the said godown, and of Es. 684 in respect of iU 
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secont!^ ai3t«l Rs. lOS ia respect of tees* They further claimed 
Rs* III m interest at 6 per cent from the flato of the destruction 
of the godowiij making a iota! of Rs. 1^158. 

The suit was originally tiled in the Court of Small Causes, hut 
mi application of tin tlefenlmfc {under seetiou 30 o! Act XV of 
1882 as amc^adel by Act I of 1335, section 13) it was transferred 
to the High Gjnrt 

Miteii^Camm for the plaintiffs :—Tlio plaintiffs have paid rent 
for a whole year^ but they have only had the use of the godown 
for siK II > ith They aro^ therefore, entitled to be refunded part 
of til!! nuo'e I py have pud to the defendant. Under clause 
{f I of secvi I i i ) of the Transfer of Property Act (IV of 1B82}| 
the prtnai'i^e^ OiUg «i troyed, the lease for a year became void 
at the piains ds’ option on the 30th October, 189d. On the 
17th Novt* ii iu% IHhi, they wiote a letter to the defendant exer- 
eifeing this #jpti »»i. Only half the term of the lease had then 
expire 1, but th y hai pxid the defendant the rent for the whole 
yeir. IJuier seetinni 05 of the Contract Act (IX of 1872) the 
defendant is bound to restore so much of the amount paid as 
represents the ismt for the unexpired pait of the teim. See 
also section 5d of the Contract Act. As to apportionment, see 
section 36 of .let IV of 1882. 

Ktrkpainck for the defendant : — The plaintiffs are not en- 
titled to any re fund. The sections cited do not apply to a case 
like this* Section 103, clause (r), of the Transfer of Property 
Act (IV of 1882) does not provide for or intend a refund* The 
words ^Shall he vouU* merely mean that after the time at 
which the lessee has exercised his option the lease shall ho no 
longer operative or cnfoxxeahlo (see Contract Act IX of 1872,, 
section 2, clause /)* Tlie case contemplated by the whole section 
is clearly that of a lease providing for occupation and for peiiodi-^' 
#al and concurrent payment of rent accruing during such occupa- 
lion. %% such a case when the contract becomes void these rights 
eome f^o end. But the section does not apply to the case of 
aim ehtir# ^mtraci executed and coit^ileted like this. It does not 
undo what has been done. Here the plaintiffs paid a iuimp sum 
amd at once f|dly e^imired the right to use the godown for a year., 
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The eoiifiact !h«ji enmpltti cxeeated aij«1 ec whl iioi Ijccom® 
■ioid wtiospccti^ely. Both partii s h.nl dona nil that the contmeii 
rcijniml, 1 1 e plaiaiiffs had paid tl « pi ice mid tin* ilifemlanl 
had handed o^ei the c.<>do\\n. Tlu' fut that an aftuleiit 
aftcriNaids happt ntd, ’nhuh df’pinul thi jiluintiffsif the htnc* 
titwhithtlu) i \pi ( tid to nijoj for a j tai, «lid ind aflut the con- 
tract itnlt. he »h itndunt did not I'liarantee the ^odow n’s wfety 
for a year. Hutionr’ul thi Ointrart Act does not apply. The 
illusti itions i,1iom that it ufeisonlj to executory contiattsj to 
paws ill irhkh «oiiuthiu'> u mains to he done niukr the contract 
by the poison ■nho has icceistd the ad\aiiiagf and whirh lie 
plight to do ; in that cn e because he cannot do it he must restore 
the advaiitaye. But hue nothing itinained to !>e done by 
defendant. lie had done his part. Ho had gis’tn oser the 
godowna to the plaintiffs. The money paid Mas not rent. It 
svastho price or premium (see section 106). The transaction was 
analogous to a eoiupltled sale. A bujer siho bought and 
paid for and obtained goods to last him for a year could not 
reeoserputof the piico from the seller, if aita six months a 
lai'ge portion of them was destroyed. Section 65 of the Con- 
tract Act does not mahe A liable to compensate B for B’s mis- 
fortune. As to English lawg see Leake on Coiitiacts ( Ird Ed.), 
598; JeoK V. Gorion^^h Further, on the principles laid down 
in Mainoit v. Ilampioa^^'^ the plaintiff cannot succeed. Th« 
godowns w'ore leally let for the monsoon and the plaintiffs 
had the benefit. After the rains the godowns weie not nearly 
so valuable. The Court cannot apportion the rent. 

Mwett-Gamae in reply : — This was not a sale but a lease, and 
the relationship and liabilities of landlord and tenant lasted for 
a year. As to what these liabilities are, see section 108 of the 
Transfer of Properly Act (IV of 1882). The leas® was not an 
executed but an executory contract. There mast be apportion- 
ment— Cunningham and Shephard's Notes on Contract Act (8tii 
Ed.), p. 194. There is no evidence that these ggdowni are 
more valuable in the monsoon. 

Cakdt, J. On the first issue my finding is for the plaiatiffA 
There can be no doubt that the godowns Were by the fire rend^cedi 
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substantially au<l permanently unfit for the pm*pose of storing 
cotton. The roof was completely dcstroyeil ami also pait of tho 
•walls. Aeeoi-ding to defendant’s own showing ho claimed against 
hiB Insuranco Company for a total lois, and lie adinitteil that it, 
would have taivcn one mouth and a half to make the budding 
permanently fit. The cngineir omplojed subsequently by him 
says three months. There is some mention m the evidence about 
a taiqiaulin instead of a roof j no such offer was made by tlie 
defendant after the fire, and if it had been made, it would have been 
lightly declined by the plaintiffs. As the engineer shoviod, tho 
value of a building for Coring cotton uith a taipanlm instemi 
of a proper roof would bo eonsidcrabl} losstnod. 

The oiler made by defendant not long after the fiie was to 
supply aceoinmodation in other godowns. This the plaintiffs vt ere 
entitled to decline. The offer to put a suitable roof svas not made 
till 30tb November. Thi-, as shown before, would have taken a 
{jonsideiable time. 

I have, therefore, no doubt as to clause (0 of head A of sec- 
tion 108 of the Tiansfer of Piopeiiy Act (IV of 1882) appljing, 
and thus plaintiffs as lessees had the option of treating the lease 
as void. They exercised their option by their letter of 17th 
November, 189G, when they asked for a refund of a propor- 
tionate amount of rent. In my opinion they cannot treat tho 
lease as void from the date of the fire (30th October), They 
were bound to give notice to tho lessor, and this they in effect 
did by their letter of 17th Novemher. They may faiily he 
treated as having been in occupation up to that date, for their 
damaged cotton in the godowns was sold by the Insurance 
'Company on 10th November, and the purchasers would have 
ja few days to remove what was sold to them. I do not believe 
ihat the plaintiffs continued in occupation after 17th November, 
1896. The defendant’s servant, Mancharji Edalji, gave his eyi* 
denoe badly. Even according to his own showing, he and his 
mastef’^ watchmen were in charge of the building. 

^htts the question is, whether the plaintiffs are entitled from 
17ih November, 1896, to a refund of a proportionate share of what 
was called by the parties tbe rent ” of the godowns. The rent 
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accotcliiig t © fciie plamtiffs^ letter of 9lli ‘MoVg, maa Bs. 1,800 
for one goilowE and Rs. l/iOO for tlie otlier* total 1^. 3,lO0j| 
or, as a snpeislitioo*^ man with his fondiieps for odd figiiren 
would put Ih* 1 fiOl ji Im 11%. total Ils* JhlOJ. But miioii 
the bilk ware presented by chfencluit lo phiiiiiffs in Anj^iist, 
\836, and full pajiuent was made, the *■* itnit ^ mas ^plit iipintci-^ 
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And when the notice of the 17th Koveiiiher \\m inaile, the thdin 
was for a refund of a proportionate amoimfc of the the 

abore item®;, excluding the brokerage. The same claim !s appa-* 
rently ma b in the plaint, except Hut an item of Rs. hi is added 
for intercut at G per cent, from the date of the lire. Thk cannot 
be allowed^ nor mras it claimed in tlie iiotieo c£ 17lh Xovcmben 
Wo must calculate the full as Hs. 3,0 iO, and if a itfum! 

of a proportionate amount can be decreed, the daft fioni whkli 
the calculation must commence is 18th Xo^cmbei, ISJG. In the 
absence of any evidence on the point, the calculation must 1 e niiiik 
according to the number o£da}s for uhieh the least* of each 
godo^Mi was void fiom and including lSthXo\ ember, W)% to the 
end of the yeark lease. Yei^ losdlly the oeciijatum of the 
godowns was more valuable to the les-^ees in the monsoon than 
in the fan weather; but bo evidence has been adducui on that 
point. There is no material from ?ihich the Court can appreciate 
the diffeience in lental in the season'^. I!, for instance, cvidenco 
had been led to show that a godowii fetching an anniul rental of 
Bs. 1,500 wmuld be let for the monsoon only for Ss. 1,000, theao 
would have been material on which tlio Court could act* But 
there i$ none in the present case* Tho only course then is to 
calculate the number of days for which tlio lease of each giHlowa 
uvas taken, and to see what pait of 365 days that period eoines to*. 

Thus the sole remainiog question is whether such a refund can 
claimed according to the law in India. It i$ of no use to loo^ 
|t Spgl&h oases* According to English law thO lease ia sheh 




'VOh. XXIII] 


BOMBAY SUB-IBS- 


a ca«;0 a» tliis wonia not become voi-l (WoocHall^ Lan i\m<l 
ana Tumut, iDfch IM., pp lai. 5Sl, b2T). Also It mmi !.o ml- 
luitted tlut there is nutiung in the iVansfer ul liop-itj U*fe 
pwiding for iciuml of au) p-ut of the lint in stuli a (a,e. Bu 
the question is \iheth<'r soitiou 6,') of the Contract Ad (IX oi 
1872) is applicable, .Uiieh provules that Mhen a cout. let la comes 
void, any peisoii ’v\lio has recehad any ad\aida<j^o uiidf r sue t 
coukaefc IS bomnl to restore it, or make compensation for ifc, to 
the person from whom he recon ed it. 

On this question the lemicd counsi 1 on bdh si hs h nc ad- 
duced no authority. I have simply to fiml whether there are 
any circumstances which take the case out of the clcur words of 
the section. -There is no duuU that the agreement between the 
parties was that the consideration for the promise on aefendants 
part to lease the godowns for a whole year should be pan! by 
plaintiffs to defendant in a lump sum at any time in the j-ear 
when demanded. The consideration wms so pahl in August, 1896. 
That consideration was for the whole year. But the kaso -that 
is, the whole contiact— has become %oid. Thtieforo dci.udant, 
who has received the whole consideration, is bound to make com- 
pensation for that portion which has failed. The light to com- 
pensation does not depend on the possibility of appoitionmcnfc 
(see Cunningham and Shephard’s Notes to Section 65 of the 
Contract Act, IX of 1872). i am unable to find any prineiplo 
which would take the case out of the plain language of the 
section. Judgment, therefore, must bo for tbc plaintiffs with 
costs. Interest on judgment at 6 per cent. 

Decire for piauitiffs 

Attorneys for the plaintiffs Messrs. Hansuklilaf) JDujuoddT 
4ind JamedjL 

Attorney for the defendi^t Mr. M, N, SaklatmUa. 
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PiV /Lit « ti W* /« int M Hhi ’ * 

KKBfIAT \\p | 0 P*uii 2 ?vL PfanTiiiM, Auii I \M »• r.nXW ll\ 

IMI OliUP-. (Oi miN VL i^Eif NLVM , III AI>^ M A 

jm^jn ip^Cini Phi f (% k f^lrf AVT of 
jS'if* i)n. ^juXi iiHiinnf an I } ni ih 

fke ne h mtopf^ ij eskxB^uM iU!e i) 0 «/i ne in h«/i t ih4 h i: h— « 
Pita afjm i$ihckon» 

An filijittian ixi JitwJktion ina} lia mibed aI cmj oC a stid afiet 
rtmamd hj tlio lligli Court; m so«md appeal* 

Fkmtiil^ filed a suii in ilio Court oS tlxe Fir*t Cjk% BuborSiud'* diidtjo at 
Kiwlv to cs»taMisli tiieii rigkt to a csrtaxE stea 111 tno rarsMmn^ (anaml 
aHowanecsI. The allo^anees were cluiged on tlxe roTomies of two Tillages m 
tlie K'l/dmk toniiorj, and paid to tlia defendants!}} tlio tieasur} otlieeisafe 
Aurangabad in tbe same teriitorj. Tke plaintilfs alleged tlmt tbo mnh sans 
were granted to a common ancestor of tbe parties and enjoyed as joint aiicestnl 
property, wMe tlio defendants contended that the alowances wire grantol to 
tbeii grandfatbiei as Ins exclusive property to desconil to Ins licirs, an<l tlut 
pUintiis Iiad no rigM to share m them. 

Meldf that the jSTasik Court Ind no jurisdiction to try tbo suit Tlie 1 tip- 
$MBans ueie immo^ table propoih , and th le being a loiiit Jf h claim of t itl to 
them, the claim should bo d t mimed auoidnig to the h\\ 111 foifo m the 
Kudin^ dominion'^ The hiu sI aild tluieiun, bo hioii^bt in ilioComistf 
the Niz inij 111 whobO t niton tl c ? i hUi ul gi mtul m 1 p'l d* 

FlamtilT^ could not m a d Puihon of t iIihi UnL for a it fmid of tho 
aMou antes m iBntishCadt, mueh b cu 1 tin difuidmls Inppnwl to |y 
residents in Biitish b rntoi}. 

Second appeal fioin ilm decision of d. B, Akoel, Bistiiet 
Judge of !Ndsik 

The pUintiffs k>md for a d( daratioii of their title to aknu 
share lu two ancestial lau/aUans (oxiaamial allowances) rccti^ttl 
by the defendants from His Higiuiess tli.e!Ni/.dmk Oo^eriiment^f 
md also to recover their share for the year 1890 , 

^ The were charged on the revenues of two villages 

^ situate in the Nkamk territory^ and wore fimd to the d^eni&nti 
ly the treasury officers at Aurangabad in the same temtoryi 
• ^ond Appeal, $C$ 0 im^ 
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file suit was filed in 1^511 in the Oomfc of the Fust Chs^ IS^T* 
Saboinlliiafce Judge ab wlierc the ih Lnliiit^ linppi m Hi K» ii4? 

reside at the time. Tistfii* 


Defeuflanfcs pleaded {mkr aim) that the Uuiirfc ha 1 m Jui i4i 
fcioii to entertain the ami that the oh \\ere fht ^ if* 

aeqiifreit property o! their father, in which thephuddi^ weie 
not entitled to any share, 

Siibordmate Judge rejected the plaintiffs* chini, holding * 

that they liul not pioved their right to the ranl/^h nn in smt* 

On appeal the District Judge rai&ed the following issue only -~ 

Have the defendants proved their t\oIa'>i\e light to tht*^ 
variM^^am in suit, or have the plaintiffs provi‘d their ri^^ht to 
share in it ^ 

On this ibsue the District Judge found fir the plainliffs^ and 
awarded their cLiinn 

Thereupon the defendantb preferred a second appeal to the 
High Court. 

The appeal came on for disposal before a Division Bench 
{Jardine and Ranade, JJJ, which being of opinion that the case 
had not been properly dealt with by the Bistiict Jiilge, reierscd 
his decision and remanded the ease for a fresh hearing. 

After remand, the Distiict Judge laiad a nev’' issue, 
whether the Court had juiisdiction to htaz this uiit ? 

He found this issue in the neg iti\ o and dismia icd the suit. 

His leasons were as follows 

**Tlie allowances in dis|mic aiO a duijMn Hio u ein» sin 

tLe tcrntoiy and aili paid by ibi Ki/ iiu 5 iTO\eni n nt fat Tf, 

thoiofore, the Courts have m jnrisdntion to cidoitxm i br n^Mto ’ 

ofetabhsha title to a shxrc m these allox am rs. The pr p rt^ m di jmH ii « 

iWiox^cablo property, and under section 10 of the Code of Cn il Procidtiro the 
freseni^snit ought to be instituted in the Oonit vitliin the loe il limits o£ uliosf^ 

JuThdiciion that pioperty is situated. There is a pioyiso to tint section, hut 
the 03 iplauatioxi appended to the section shows that the prox is > can only relate 
to property situate in British India. There can be no doubt that the section 
does not Ortend the juMdiction of tlie Hdsik Courts to property situate m a 
Ratiye State.** 




iviillAT 

% 


THE INDIAN LAW HEPOETS. f^OL. XXIII, 

MLB. (havlulfur nnell.mis {j.lainiiiT-) •— Tlw Xtisik Court 
h.v> Juri (lutiuii, Tlu* lUMiitMU i>. j ui m* i i tfu* artfiini. 
iuti< II (if any I initr. t ui iia n ,1.’ |r | m h'. It is 
.1 suit t 1 n i\ 1 1' niMiny, uii i tn < I t lin i lii i ' n uiotj iliftf, 
iht'phintiil'slias. u tal. ■ < i ’i % ar a ( liaiis Mim of 

iitoncy fnnni tin tii f. n i iiit'v (.'it of th ^ d! nv in< c , icpciu'.i 

tin UI, j lu ii„ht (i.liiM tiui a!^ v ,i it ti.tui tliii 

nunii tnuMu^ u,i\ It, iii!ian,in- bni tlia n^rhtto 

rm-ivo a 4m • of tliu all,mau-t> v,h u ,li usn ) s f!i, ,i, 
h imt hiiuimi ai.la pioiKity. Ko f u- a, tl„ [ i unt.liV hliare is 
concoriuil, it is umn.'v hiti and ncdsfi !a titp (kfcmknfc to 
plaintifiV ust — , I/aryaf v. Ci,in‘iai}>nir'^\ 

But even assiiuin^ thif tlic suit U o.u' ielatiii^ to ininunvaye 
iiropwt.r,^ tlu* pioviHi io section 10 of Ike Ciul Ikocmlnra foilo 
(Act XIV of 1SS2) wonlil „nve jui u-.lietiiin to tin* Court nt Niisik, 
as the (Iv'tc lulauts k side aC X,.sik, anti the ri'lief aiU'jht can he 
entirely obtancl ihion^rli tlair jtrsonn! olicdie o . All tlmj 
wo Pcclv is to mike the ikfiulants personalU h.hl* t> j n m 
our feharc. We ask tor a detwe aa liust the defemlanfs 
sonally ; the ISasik Court is comp tent to pass th.rt di'cice wi'l 
enforce it against the defendants. 

Lastly we contend tint it iras not open to the Ihstn’ct ,Tni!<4e 
to raise the (p.-stion of jurisdiction after tin* ciso Imd hien 
lomandecl hy the il)j:h Court. 'Ihc oa-e was lemaiuhd fora 
rehearing on the meats. It was then ioo lat. fo raise fhe 

plea of jmisdiction— ik/fau/zan^w (> u/ai/shanl ai '>> , T,mtiht 

SMm’am V. B lanihvta), for respondent s Tins is a suit to 
establish plaintiffs' title to immoecahle pioperty, the eiami for 

arrears being merely meuleutal to the main relief. An inteicst 

in a vafsMsin allowance is immoveable proiK)ity--/k/ra»j!ifi!, 

y> JPwshotmn<*'>yVu/tnrana v. Demi Kallianmnaji^'; 

Coiieekro/TMiuiv. Ban That being so, the suit 

will not lie in any Comt in Biitish India, as the mnhmime are 
charged on villages situate in a Native State and payable in that 

m (1883) I. L. B.. 8 Bow., 234. W (1872) 9 Bow. B. 0. SS. 

«) (1887) 4 Bow. H. C. Rop.. A. 0. J. (« » Bow. R. 
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State* The Ofiurh caiiiiot eat^rtam suits relatiisg to iutmoveahle 
propirfy hitiiate oiitfekle tlidr local Juiis^lietic)n--Ci%il IVwv4iiTe 
Code ( ii t XI Y of iHsS}, section 14* The pim to tli s ndiuii 
applies oulj when tlic pi‘operty sinute la Ihitish Iiil i— 
Fiem CliundDey v* M&kFimla Debi^^^ , ViHadim v* 

Y* WaUoS^K As to the Cagiidi nilej* Si^e Th liNiink Soidh 
Africa CW/amijr v. CoMpmihm Ih Mu^amkque'^'^ ; In rr Ihm- 
tlmm \ It is objected that' the question of jurivhcHoa was 
raised too late. Bat the point was taken by tlie defeu latits in 
their written sfcatoaieiit* But even if not, the plia of Jnri^diction 
can be raised at any stage of a suit* 

JL B* in reply I admit that if this suit had hicn 

brought by the whole family to establish their title t> the tar- 
shdsmis in c|iiestioo, the Court would hare hal no Juris- 

diction. But tliis is a suit by one branch of the family against 
^uiothor branch to recover its share of the varshUa i$ after they 
are received from the N'izluii^s Government* It is thus a suit 

m 

for money hafl and reeci?’e<l to the plaintiff’s use, 

Passohs, J. : — Two points ari'^e for immediate decision in this 
appeal: — 

1, Whether aftei- reniaud by this Court the Judge of the 
lower appellate Court could dispose of the case on a point of 
jurisdiction ? 

2. Whether the Court of first instance had jurisdiction to 
hear the suit ? 

1. The ease of Ttmulji y. Fardiinji^^ was relied on by the 
appellants on the first point. That, however, was a very peculiar 
case, and it was only held m it that “ as the case was remanded 
for retrial on its merits, the J udge had no authoritv to look into 
the question of juris liction which was then raise I before Kitu 
for the first time.” In the present case the objection was taken 
in the Court of first instance and formed the subject of the 5th 
issue there. This Court did not remand the case for retrisd on 
the merits, but remanded the appeal for a fresh hearing ia oon- 

0) (1800) I. L. E., IT Cal , 690. W (189 !) A. C., 602. 

m (1892) I. li. B., 17 Bom., 570 . <5) (1883) 2S Oh, B., 74% „ 

m (1893) I. L. B., 20 0*1., 6S9. (3) (1888) 3 Bam. H. 0. Bap., 137, A, O. J. 
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1897. sequence of tlic »ltfccfciTo ainl faulty hearing (’»eo Second Ap* 
Keskw"” peal No. 5 of ISO i, dmtloii 2«5tli November, 1H05). It h settled 
risATAK that an obj( etion to jnrisdictioa may be raised at any stag© 

of a suit, c.eii for the fir.'.t time in second appeal : see &t^/ad 
I V. %*. Arwnuc^ ft could 

only boon tin' irTOUnd of acquiescence or waiver t!i at a Court 
would 1)3 jii-^tifiel in refusing to eutertnin an objection when 
<■ raised, and there i-, the authority of the Privy Council to t.how 

that when a Court has no jurisdiction over the subject-inatter of 
a suit, the parties cannot by their actual consent confer that 
jurisdiction upon that Court — Meenahhi Naidoo t* 

SastrPl 

2, The suit was brought to obtain a declaration that the 
plaintiffs ax'e entitled to certain share in two rarshtUm allow* 
anees charged on the revenues of the villages of Vaijpur and 
Thoskargaon in the territories of His Highness the Nizam and 
paid by the treasury officers at Aurangabad in th» same terri* 
tories, and to recover the amount of that share for the year 1890 
from the defendants, who are alleged to have been paid the whole 
of the allowances at Aurangabad. The varshdsnn allowances are 
immoveable property, Mr. Chaubal, for the plaintiff-appellants, 
I j I ’ _ admitting this and admitting also that a suit by the family to 

establish its light to the rtiisluUnits could nut be brought in 
British India, has argued that the ‘'uif will lica^ainsi the defend* 
ants who reside m Britioh India to ri'cox er from them iho share 
to which the plaiutiff'j .illcge thry aie i utitb 1, bet au.s’ the relief 
claimed can be entirely obtained through the perv>na1 obulicuco 
of the defendants. He relies on the jxroviso to section IG of the 
Code of Civil Procedure, . Tlie e\pl inatiou, however, to that 
section shows that property in it mean-, property situated in Bri- 
tish India, which these mrshduain arc not. Before the plaintiffs 
can got a decree against the defendants for the money amount 
they claim, they must prove their right to the share they efaim in 
the mrsMsan allowances themselves. They allege that right and 
ve?y properly ask the Court in this suit to determine it j the suit is, 
^ therefore, one for the determination of a right to, or interest ia„ 
d) (1888) I. L. B., 13 Bom., m (2) (188S) I, L. B,, 13 ^ 
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immovoabio proporfcj sitaated ontsido Britisb India, anil it is, 1 
tliiuk, quite clear that a Court in Britisb India has iin juris ’uctiMii to 
hear such a suit. In the case of TAe Sritnk Sotth d/'aVr *’ «- 
V, The Gmipmhia Be Mo/^'ambique it was tleeidcl that tin* 
Supreme Court of Judicature had no jurisdiction to enturiain an 
action to recover damages for a ti'espass to land .situate uhroil, 
and it was tiiere admitted that the Court could not in.iko a 
declaration of title or grant an injunction to restrain tn sj)a'..se8 
over such land. In the case of an estate in lautl or of a riglit 
annexed to such an estate, "as property of this kind is t ) he held 
according to the laws of the country where it is sitiiati d, and as 
the light of granting it is vested in the ruler of the country, con- 
troversies relating to such property can only be decided in the '•t.ito 
in which it depends ” (Story, Conflict of Laws (8tli Ed.), seetimi .153 
at page 771). In J» re IlmctJtoriig ; Graham v. Mamt/-'*, Kay, h. J., 
says : “ I am not aware of any ease whore a contested claim depend- 
ing upon the title to immoveables in a foreign country strictly so 
called, being no part of the British dominions or possessions, has 
been allowed to be litigated in this country simply because the 
plaintiff and defendant happened to bo here,^’ and after citing some 
cases thus concludes ; “ But the case is infinitely stronger where 
the contested claim is based upon the right is Ian 1, wlioro that land 
is situate not in Scotland but in Dresden, where the (jnestion 
whether the plaintifl' has any claim or not must be determined 
by tlio law of Saxony as to immoveables, and where the only 
ground for instituting proceedings in this country is tlio fact 
that the defendants are resident hero. All these circumstances 
concur in this case and in my opinion the Comts of Civil 
Juflitature in Bngkiml, which sit, as Lord Westbury saiil in 
Ooohiey v. Anderson ti administer the muniepal law of this 
country, have no authority to detonnina in such a caso as this 
whether or not the plaintiff’s claim is well founded.’' 

This decision is Very apposite to the present ease where the 
defendants are in no fiduciary relations v ith the plaintiffs, are 
not bound by contract with them, and the claim is not based 
upon a suggestion of fraud. It is a bond fde claim on both sides 
m {1883J A C„’602. . (18!3) 23 0>. T., 7*). 

(*>(1862) XrsJ.&S.,3e6. < 
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of title to thr* allowancps pait! "bj tlie Oovornment of 

the Kiztm ■which the plaintiffs .say ■nm' •'lantfil t<> n ctunmon 
ancestor of the parties to he eiyoyeil as aneestra! pmppi tr, while* 
thedefemiants f.ay that they were grantc 1 1 1 tin ir gr iniifather at 
his own csclusivo property to descend to him md hi^ hcii s. 'I’hiK 
d.dni mil have to he dctermincil necor ling to tlic !iw in foico 
in the Niz!im\ dominions. It may In* that under it such ror- 
shihans aic impartihle, or that they descend to tin clh'sfc son 
only, or that they arc subject to some othi r Rpceml mode of de- 
volution or even of dishur-sement. It may ho that, under .some 
bach form of Pensions Act a.s is here in force, claims to .such al- 
lowances are not cognizahio by the Civil Courts, lint are left for 
, the decision of the ruling potver itself. In the present case that 
power has seen fit to pay the allowances to the defendants. J 
am of opinion that if the plaintiffs feci themselve.s aggrieved at 
this, they must apply to that power for redress or sue in the 
Courts of the country in which the mrs/uhans were grmted .anti 
are paid, and that they cannot claim a declarafiou of their title 
or the refund of the allowances in the Courts of tlii'i country, 
merely because the defendants happen now to he* residents here. 
We cjnfum the decree with costs. 

Ean4db, J. : — In this ease the original suit was brought by the 
appellant-pUinriffs to establish their right to a specific share in 
two vai-nlids ms payable out of the revenues of two villages 
in the Nizim’s territories, and received from the Aurangabail 
treasury by the respondents Nos. 1 — 5 as I'opreseuting the eldest 
branch of the eoinmon family o! the parties. Appellants stated 
that they had received their share of the allowances down to 
188S.84, sin''e ivhich time respondents had refused to pay, and 
along with the establishment of their rights to share the allow- 
ances, appellants claimed a specific sum for one year’s share. 
The respondents Nos. 1—5 denied the appellants’ right to » 
share in the allowances, which they claimed as the self- acquisition 
of their own immediate ancestor j and among other objectiona 
they urged that the Ndsik Court had no Jurisdiction to try the 
suit. Though an express issue was laid down on this point of 
jurisdiction, the Court of first instance did not decide as it 
fottnd that the appellants had failed to establish ^Ic 
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The District Co'trt in appeal wvpNpt! this ilccrci', an 1 awanliil 
the whole c!ai n. In Secnntl Appeal, (Xo. fi'il of tho 

decree of t’la DUtriefc Court was reverse'!, an I th<‘ <*it» was 
remandeil for a fi-e>h hcarnn^. In fho in Jnlr^■ on remin !, tli*^ 
District. I ndga held th it the Nitsik Court hiim pii h licfiois to 
entertain the suit, an I ho aeconiinj^ly ilismiHst I the appeah 

In the present aopeal, Mr. Chiuhil lus tikcii ("{"ptim to 
this ileciMOTi on two grounds; (1) that the qne>tin*i of inrisdiction 
should not- have been raised at this late stro' in ih* Disfrirt 
Court; and (.') Hu the N.lsik Conr' h 1 1 jnr ^ iie i m, i, the 
plaint sought to establish the person il li ibditvid fh ■ re..p» i ■ its 
to pay to the appeli infcs their share in the all ivvine ^ it \ u k. 

I ajrej wHHi \f*. fasticj Pars in-, in hill nr tht‘ n>ifh(*"of 
these two cni’-'afi'is is well funn ie !. I-, r rirl. th* iiisfc 

point, our atteition wa^. drawn to the ruiiiit' of this (' turt in 
Temit/Ji V. T.ird n,i^>in wdiieh it wa. n.> donut !ai 1 <i nv i (hat 
when the Hi<>h Court has remind'd a suit for r'tml on the 
merits, the lowor appellate Court his no autlnritv !> ri'>‘a 
rjnostion of Juris be-i m for the fu-sf tini'. The pres -nr r* is • in ly, 
however, bo dist n • sishel on th'* "round that h r> tiie nni'stiun 
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e. 

OrATAK, 


late Court had not rawed the question, it is plain that in the 
present appeal, respondents could have raised it before us, and 
it would have been incumbent itpon us to consider it. This first 
point of the appcllatits’ pleader’s contention inuit, therefore, 
be overruled. 

Ilis second ground of objection, nam ly, that the N.isik Court 
had jurisdietion to try the suit, turns upon the considei'ation whe- 
ther tho appellants’ cluin in the N.isik Court falls under the 
description of the ela<!s of suit-^ ivfeirod to in section 18, or 
whether it falls under section 17 of the Civil Prycctlure Code ; 
in other wouls, whether it is a suit for tho detonninati m of any 
right or interest in ioiiaoveahlo property, or is a suit which seeks 
to fix a personal liability upon the respondents. The plaint, and 
the valuation of the claim which was raised to ten times the 
value of the appellants’ share of the allowance, show clearly 
that the appellants sought a determination of their interest im 
immoveable properly. The vankiism allowances are admit- 
tedly immoveable property, and the diifercnce which di\itled tho 
Judges in The Collector of Thdna v. KrhhuanaiA Govlnd^^' has 
no hearing in the present dispute. As the appellants’ right to a. 
share was contested by the respondents, they could only succeed 
by establishing their titl“ to a share in the allowance. Where 
the right was not in dispute, or was otherwise established, the 
claim to receive any one or more years’ share would certainly be 
a claim to fix a personal liability on the respondents, and as such 
maintenable in the Court -within whose local jurisdiction tha 
cause of action for money had and received arose. This was the 
case in the matter of the varsMsan. allowance referred to ia 
Maiamianhar v. GwlabsAaaitar® on which ruling the appellant#* 
pleader chiefly relied. The High Court there held that there 
was jurisdiction to try a suit in which money due for a share in 
some Gdikwddi allowance was received by the defendant on Ms 
own and plmntiff’s account, even though the question of title 
might inddeptally arise. In the present casethe quesrion of IIHo 
does not incidentally arise. It is the principal point in dispute^ 
the claim for one yearie allowance being only a eoroUary to it. 
distinctioh noted above was firmed l» tr. 
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MaMavrm^\ The evident ohjecL of the provKions of 

eection 16 is to limit jariscliction in respect of claims to imnioTe- 
aWe property to tlie Coart ifvitliin whose local iiuisilict on snch 
property may bo situated^ and as a rule Induu Cttuiti iiuvo 
no power to decide on rights ami interests m iiiinunndih pro- 
perty lying outside their local juristhetion — Phih CLtufi itr;/ 
v. Mokhoda J3e5»'®'; 8remnl/t v, Cally Pots'' ; Stwiaii Kumini 
Soondan v. Ksli Pnmtnno'*K This same view v as approved 'm 
Crisp T. JFaison'\ andin Land Morlyaye BanK v. Su /niudi n 
claim for the specific performance of a contr.ict ulatin" to the 
sale of property outside local juiisdiction wa^ di'>Jillow( d, thongh 
such a claim was decreed by this Comt on its Original 8id»' in 
Molhar v. Badahhai on the analogy of the practice of i‘>|«ity 
Courts in England. This andugy should, howi ver, not he pressor! 
too far. On the strength of thi& .same analogy a suit to recover 
money charged on immovable property was at one time held hy 
this Court to bo nob a suit for land — Balva'itrm v. 
lint the latest decision has now established an accord between 
this and the other High Courts, which have held tliat such suits 
fell under section 18 — Ftthalrao v. Faghoji'^K There is no al- 
legation of any trust in this case such as distinguished tho 
■claim in Jugg&duniba v. P Kd(Iomoney^'^°\ and in respect of which 
relief could be claimed in equity by constraining the conscience. 

On the whole, it is clear that the present suit fell within th» 
■substantive clause of section IG, and that it is not covered by its 
proviso, for complete relief cannot he obtained by the personal 
obedience of tfie respondents in this case. The District Judge, 
therefore, very properly rejected the claim. The present appeal 
must, therefore, be dismissed with costs. 

Appeal dismissed. 

(W {1869) 6 Bern. H. C. Eep., 29 (A.C.X) (8) (1892) I. L. B,, 19 Cal., 358. 

<*) a890 L L, B.. 17 Cat, ^9 at p. 703. O (ISW) 1. 1. R., H Boa,, 868. 
m (18,79) J. L. B., 6 CM., 82. (8) (1872) 9 Boa. H. C. Bop., 99, 

4« (1885) B. E,, 12 1. A., 216. <«) a892) I. L. E., 17 Boa., 670. 

4> (MX X. U., 20 Cal., 689. Oo) (1875) 15 Bob. It. Bq 318. 
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CRBII^’AL REVISION. 


Bffort Mr. Jtaiiee Fanons ttml Mr. JufUft Simnl. 

Xirsr PANoniAXO JOCI.I EAR ‘ 

Cr Minnl Tromlur^ C >1' (.ir> A' q/ 1-h > , l.r, IfT «/> I i’.M n> ma ^ ,f 
3 r;30««s. in }w},rc r W. <■!'«?'* (’> a» f//^- / <"< «• f, if *■< p ,«• . 

to drmaml mrh rc -w Pi-n-ow » . / i. / f./ » f >< h /o>‘ i ’ Jnr.^'hrdun. 

Uiiaer808ii«nl'’.Tof of Criimiul JV«i".Ow' ( \. t X <.r 1 tti<» 

Bctiod Uv nl.kli a MaKlalwtc c.m author ro «»* < 1 . ti'ui ion „f tli.a-nw- d ui pdlre 
custody m iifteea davs on the aliolc. inrht.-i«4 ««ii) or ii in*., w ai.«!s 

A MagWratfi f.mrot onR npon a |»t*r on muiin-4 Hoy-m 1 h’*< hw d jntm.liotiim 
to give »«wity aga-nst a hro.icli of the p.Meo nith.n 11...1 inrisdiotam 

In rt Jiu Pr linJi M «, In. rt Ahinf AM-), hi r ' fl„j, » h>mh r >. 
Mnonath M^iUih v. ilh ija .md Qio cti-Finjims v. Vtiffmln)’’ fo lowo 1. 

The accused Krlslmaji Pandm-aii'' Joiirloktir was n .school- 


master residing in Bmnltay. 


On the 14th Anijnst, 3 '^17, In wa*! 


arrested in Bomhay on snspieion of having ooi.niiitti'd murder. 
He was taken to Poona on the samo day and plac. d lafurc t!m 
City Magistrate, before whom he .statwl that he had lieen 
engaged for some time in collecting funds from the citiaens of 
Poona for the purpose of getting up a rebellion, and that with this 


object he had come to Poona on llio 


30ih .hdy, 1 Mj 7, and had 
applied to several persons for aid, but without 

After this statement was recordi'*!, tho pi)lii*<‘ ap H ‘d t > the 
Magistrate for leave to detain the nceuw d in tluir nislody ior 
foui'fccen days for tho purpose of making luillur iiitparie-. into 
the matter. This application was granted . 

On the 25th August, 1837, tho police a*kcd fm- a^ further 
retoand for fourteen days fiom the 28th August, 18*7. This 
a|)plication was also granted, but tho hfagi'-trato did not record 
any reasons, nor apparently was the accused prodneed before the 
Magistrate when this application was made. 

On the 1st September, 1897, the City Police Inspector kid 

information before the Suh-divisional Magistmte of Poona, upoft 

* ^ 

• CriHuiiial BeviaiQB, 81 Se of 1S07.^ 

ei (1883) I. li. B., 6 All., 85. ' R885) b b. B , 11 Csl., iW, 

i <S) (18Si) 1* b* All , 49. t*! (18®) b b. B.» 1® t'A, JW* 

i * • /S'! Heu 


ta (ism b L. B., 11 M»a.» m 




whicli piwt'fding.s w’ero iiHlitHtfl n<^aiiht th(* np.’U'ul nn !tr i r* 
tiou. 107 o£ Iho Criminal PrufiMltuv (’ole (Ast X »iC tuul l.t* 
was called iipou to funiKli h ‘Ctuity to km p (h * p "i c itj a K uid 
for Rs, S,000j tagotlicr wifcli two s^iuvlics for !{•<. 1,000 uu Ii. 

Tlie aoeused Iiaving faileil to fnnimh tlic rcipiirml *■ 'cmity 
coiniiiittcii to pri'iO'n. fur oik- year. 

Tho aceua'd thenntpju applied to the High (’onit in Rc%'lsion 
to qnash tho whole proceedings as illegal and id(m n'reu 

M. J?. Bodns for accused ; — Tho aceust'd ii a rcsuh-nl of I’aj’n- 
hay. lie did not reside eith<'r at the tiiui' »>f his urnmt, or w!u ii 
information was formally lahhigaiimt him, within the haail juris !k- 
tion of tlie Suh-divkioiiul ifagislrata of Puuiia. d'hy Magistr ito 
had, therefore, no power to call upon him io give security to keep 
the peace under section 107 of the Co ie of Criminal Procedure 
— In the maltar of iho peiition of Jtti FraMJi Ltd ^ ; Jti the matiir 
of the peHHon of Ilaji luho CJumder Roy -t; JHiioiiRh iiidlik v. 
Girija Frssoimo His being in police custody at tho time the 
information was laid against Inm, would not give jurisdielion to 
tho Magistrate ; tho police custody was it.sclf iileg.tl 

E^o Bahddur Vasmiev J. Kirllka.-, Government Pleadtr, for 
the Crown It is admitted by tho accused that ho was in Poona 
oA the 30th July, 1897, and that he was then endeavouring to 
collect funds for Jihe purpose of getting up a rebellion. Tho 
information laid against him refers to this fact. And it is this 
circumstance which leil to the present proceedings. His re- 
sidence in Poona oven for a single day on this occasion for tho 
purpose of creating a public disturbance would give jutisdiction 
to the Magistrate under section 107 of tho Criminal Procedure 
Co>lQ--SJiaiiia CJiaran V. Katu JRuniol A.s to liis detention 
in police custody for more than fifteen days, the Magistrate 
says that the remands were granted under section 341 of tho 
Code. If so, the detention was not illegal. 

PABsdNs, J. : — In this case the applicant was called on by the 
Magistrate to furnish security to keep tho peace in his own bond 
for Rs. 8,000, with two sureties for the sum of Es. 4,003 each, 

(1) (1883) I. L. E,. 6 AIL, SS. ff) (188S} 1. E„ 12 Ca% 13S, 

(2) {1885) I. E. E,, 11 Oal., 737- <*) (1837) I. L. E, 24 Cal.; 844. 
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m7. and in default wa? tui aaiitu.! to prison for a } ear. Befoie 

In ^ disposing of the caw, \\c wish to tir.iw the attention of the 

^ioan EAu.^' Magistrate to the iilogality In* c nnmitted in lca\ ing the applicant 
in the instody of the polu. for so long a time. He wn*? aircsted, 
itapptars, on the lltli \.neru4 it flmnluy on .uspieion of hav- 
ing couunitted uiniihj, ml was plinil hi fore the .Magistiafe at 
Poona on Ihcsunediy In the police, who nsht } for leave to 
detain him in their (U-t i ly for Lwi tef n d lys. The Magistiato 
.. giantul the appheation. Ficthm loj, (hiiihii.al Protuhire ('ode, 

requires him to tecta d his resstms. 

On the 2oth August the poht e askvl Ih it he might l«i detained 
by them in t!u‘ir custody fur a further term of itjurteeii days 
counting from the 2Sth. This the Magistrate allowed, again 
iceording no teasons. It does not appeu* whether the applicant 
was on this occasion pio luce I lieiuie him , the law retjuiies that 
he should he. 

Now the period for which a Magistrate can authorise the 
detention of the accu-ed in jiolice custody is fiftieu days en 
the whole. This is quite clear from the words used in section 
167, and has been so ruled in the tasc of Quocn,-Empr<s$ v. 
Enpada wh The Magistrate s older, thcrefoic, of the 11th August 
was illegal. The Magistrate in his proceedings in the present 
case says that “icraands were given irom time to time to com- 
plete police investigation — section 31 1, Ciiiuinal I’roceduio Code.’ 
This section, however, relates to pioeeediiigs in inquiric.s or 
trials, and has nothing to do w ith police investigation, and it 
contemplates a remand to jail and not to police custody. In the 
present case the reports of the police and the endorsement 
of the Magistrate show that the dc tention was asked for and 
granted under section 1G7, ‘>0 that the reference of the Magistrate 
to section 841 is not quite accurate. 

The present proceedings wore commenced and completed 
against the applicant while ho was in the custody of the police 
at Poona. It is admitted Out he is a resident of Bombay. The 
information laid against him on the Ifct September stales this, 
sand It charges him with having gone to Pooaa oa the 80& fToly 
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and there done soinotlun> with a view to commit a broach of the 
ponce. Tt appears that he was onlj’’ at Poftna this one tlaj, and 
that his mission failed. Jt lua been raled by botli tlio Calcutta 
and the Allahabad Ilij^h Courts that a Maai-'fiat** caimut call 
upon a person rosldin<» beyond his hical Jurisdiction to give 
.security ag linst a breach of the pease within that jurisdiction 
— hxthe imtUu'o/'the px'itio k of Jai Pritkiith Ltd 0); f,i ihemnikr 
the ivfdmi of Jb'hiJ Azb^'f In Ih' mailer of t/ie peldtoa 0 / 
Jldjeuelro Ghmtler Rap Ohomdkrp , Rinomllt JifuUile v. Giitjli 
Prosoimo Mjolerj "e We must follow the^c decisions. The 

case of Sliama C/mran v. Krda Minthd o) has in application, for 
there was a residence at the cimo when the Alagistr.ito received 
information and instituted proceedings. There may in the pre- 
sent case have been such a residence on the 30th July as would 
have Justified proceedings then, but there was none on the 1st 
September an I subsequent days, for we cannot hold that a 
detention in police custody oven if legal would bo residence. 
Por this reason wo i-overse the order of the Magistrate at Poona. 

OnUr reeersed. 

'U (ISSJ) I. L It , 0 All , 2C. <J) !Sb.-) I. L. B , II CA, 7.17, 

<2) (ISQl) I L R , 14 All., i<i. (u a<lb5) I. L. R , 12 Oil , 133. 

(5) (1S?7) 1. L. B., 24 Cal.. ‘J4i. 


APPELLATE OlVIL. 


Befor-e Mr. J uslico Parsons ami Mr. JuUke B inadei 
HAHI G-IXBSII AUD AVOTHEa (obisivai, Plunufis), Appi mints, «. 
YAMBJSiABAI (oEioufai Diuendisi), Risponob.m.# 

himitUnjn A.ct (A P” (j/” 18/7) Att 179, C7 a—-“Diteof ttsning w>/»cs" 
msaiting of the wordt-^BtascHtt }u of d ertO ' — 'Orders laereridiQii proceedings 
Sts }uHe iti—With liAwd of applic9t>’jifjrei''’cilioit — Effat of siieh 
ieMdiaicgl 


Arfciofe 179, clause 5, oJ Ilia Luaititiou Act (fV of 1S77) applies onlyl wlieti 
Ae a(Jtlc0 ttodw section 2tS of tlie Oole of Civil Proeeaure (Act XI V of 1832) 
hM been actually issuel. If no notice is hsitod, time cannot be counted from 

tii# of the oiJei? of tlio Co irfe ; tlioug'li it mij "bo Hial wlxero % noliicO' iii» 

• ieeoaJ Appeal, Na 934!ol 1897. 
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Ifen tlio clato c f its 2 '^siio x^otild k tLe ditt on mlikli tlio Coiiit onli m I 

its 1‘^siie. 

ObIgh in euutlion ptoeedihij?^ sf not ipiin. i>l fursi^ aic* liiiiil tni tli^i 
pirt* 0 s t ) ilio suit in ill snbsG jnonl pi ui ‘1ln4^ In ih if us% o i piii i ipp ^ u i1« • 
goiistotboe of siiutU M>«iIkL It is li 

constitule a liai iliii tbun sli ml! Im % k ii n d ii i il dt i isii)]i 

lUioro m ipplioaiion lot t\o tdlon U uk\il to h ilio nuiif h 

in dispute iro not heud tnd d t* k 1. Tli lo i tli leinin, inj h( tfitt 


Second appeal froia the di c imoii i t Ilao B.ilidtliir Tli ikuula'^ 
First Class Suboiiiiiiate JutUo at Tooim, %?ith Appillale rimt-is. 

On the 13th Octoher, lS8t>, the phmtifts ohtaiiuMl a ileeite for 
Es. 2,450 against YamunakiiSahch, nulow of lit shasuntuioBhau 
Saheb Powar, of Malthan. 

On the 12th October, 18S3, the decicc-hoUers lutsiuttil a 
darkh4st for execution of the said dccieo. 

On the 14th October, 18b9, the Court pas'^ed an older for the 
issue of a notice under section 218 of the Code of Cnil Proctdnio 
(Act XIV" of 1882), fixing the loth FTo^ ember, 18s% for the juilg- 
ment-dehior to shotv cau'ie nhy the dceiee should not be i\t- 
cuted. As, howeser, the prociss-fto nas not paid, the notice 
■was not issued, and on the 10th Not ember, IsSO^ the daihluist 
was stniclc off. 

On the 13th October, 1892, the deciec-hohhis piistnlul a fiosh 
daikhast for execution of the decice and the judgment-dehtor t\as 
sorted tvith a notici' under section 248 of tlic Code of Citil Pro- 
cedme. On the 21st Octolior, 1892, the dccu e-holdeis infoimcd 
the Couit that they did not ttish to procied ttith the darkhast, 
as they had come to an amicable arrangement with the judgment- 
debtor. The darkhast was allowed to be withdratt u with liberty 
to present a fresh darkhdst. 

On the 12th October, 1895, the decree-holders filed a third 
darkhast for the execution of the decice. 

This darkhdst was opposed by the judgment-debtor on the 
ground that the darkhast of the 13th October, 1892, basing I, eon 
presented more than three years after the date of the first darkluLsf, 
, 12th October, 1889) was barred by limitation, and that 
f being the case, the present darkhast was also time-barred. 
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Tk‘ Oouit of first instanca tlisdlluvNcl c mii*nls tn, a* I 
oi'fieieil execution to isiuc. 

On appeal, till* helil iliafc the eis* Rli nn icr cln*- i, 

and not undor tlui^e of artitle 17*1 of the ijimititmn Act (W 
of 1877), and that the diukhd*sfc was barred bj hmitatnm. Th’ 
darkhdst wa'-, therefore, rejected. 

The deciceholders thereupon appealed to tin* ni_,h Court. 

Jf, B. Okanimi for appellant ■>: — The darkh'ist of ISftfi was not 
barred by time, as it was made withm tins .* ytsirs from the 1 tth 
Octobex', 1889, that is, the date on which the Court had made 
au order in the first cUikhist pioecedins? for notice ts issue 
undei; section 248 of the Code of Civil Prueeduru. This date 
should be taken as the date of issuing the notice, and limitation 
runs from this date umler clause 5 of aiticle 179 of the Liiniii- 
tion Act (1877). The expression "date of issuing notice” in^ 
this clause means the date on which the order directing t!io isv.e 
of the notice is made by the Comb— v. Rauipartah 
Sinffh^^K Even assuming that the dxrkhdst of 1892 was pres*nttd 
after the prescribed peiiod, it is not open to tbe judgni‘''nt-d('“btor 
to raise this objection in the piesent proceeding He might an 1 
ought to hav’’e taken the objection in the pi’cv ious execution px’o- 
ceeding. But he did not do so The question of limitation is, 
therefore, res judienta. 

Gimjpat Sadaskw Rao for respondent : —The present case do(‘s 
not fall within clause 5 of article 179 of the Limitation .4et. To 
bring a case within that clause, it is not enough to show that 
there was au order by* the Coui't for notice to issuo under 
section 248 of the Code of Civil Px’oceduro. It must also be 
shown that the notice was actually issued. Tu the present ease 
■no notice was issued, as the process-fee was not paid. Clause 5, 
therefore, does not apply. But clause 4 applies, and under that 
-clause time runs from the date of the previous darkhdst. That 
being so, the second dai'klidst, having been filed more than three 
years after the date of the fii’bt dai’khast, was time-barred. It 
follows that the present darkhdst is also time-barred. As to the 
-question of f<ss /({(ficQ if a, the second darkhdst having been 'witli- 

(1) ( 1881 ) WeeHy Hotes, Allaliaba^, 147. 
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drawn, ifc must lie tioatul as if it nas nut maik ut a!!, and 'at! 
nmik i% ia i^suo remaiatHl uiihyanl an 1 muk-el. Thr r.‘ ©ml 1 
thercforD, la no n >afa~~Jhr>iJ ni ,/fi ^ . H »l tfr^h ^ . 

PAEj?ti\s,.J. J-In th!,il ulvhfist x.u M Iitui uu J?th Octulw, 18}5 
^ leddemiantstook thf olijrtii m tint t>Mcutiun tunf.b.ure«l' 

Ijeeause th.-ij 2m 1 h en no sfc -p tahm m aid of r'^ecution witliin* 
tlim* jears funu Urn 12th Octol,. r, ♦, uhidi thn date ot 
the fir-^t <2arkiiast. Tkre lu<l hmsi a ikildw-st (Xo. 61X) nre- 
sonted on the 13t2, Oetnkr. 18*^2, Imfc tint was wtth.huwn on 

fiiTskhir'^''’ “ 

Two arguments have 2.oen arWressed to why the ohjection 
should be o^emllea.l, that the darkhdst of ISOl' wasin time 
and « that if not, the point was res Jiulm/a and could not be 

taken by the defendants, 

1. Ihorc was an order pa«std by the Court on the 1 Uh Oeto- 

l7: f!f' ^^cti. n 

*.48 of the Code of Oiml Procedure, and it is argued ilut time 
runs from that oider. In point of fact, hoirever, no notice 
ever issued, and the darlihist was dismissed on the 16tli X’ovem- 
ber, 1880, because no Mitt had been paid fur the process ami 
because the applicants weze not present. Article 17% danse .1 
applies only when the notice uudm section 2iS, Cii il Procedure 
Code, has been issued. As no notice was es tr issued, time can- 
not here bo counted from the date of the order of the Court, 
loug 1 1 may bo that where an order has h.en issued, tlie date 
of Its issue would be the date on whicti the Court orde.ed its 
issue, as was ruled by the Allahabad High Court in the case 
quoted from the Ir^ eokly Notes by the low’cr Court. 

. 2, Orders in esecution proceedings are, if not appealed from 
* parties to the suit in all subsequent proceeding's 

m that suit on principles analogous to those of res jliiieay 

that tJiereforo, nocessarj', to eonstitato a bar, 

that there should have been a hearing and a final decision. In 
the present case there was no decision passed in the darkhdst of 


were tluis IniiJg up anil remiiiul in IwtWLvn t!ie 

pending tbe pru'sentatbn of tlie fivsli dirkln-l in uliitii tiny 
could bo again made a ground 1 1 delViici or uttii ‘k. Tin > fn sli 
(larkhdhfc is the one now b-fou U'., .uni in it li tlmt tbe 

defendants can raise the intent Sou id linntatioii, as it Ini', isevir 
before boon beard or finally d 'die 1, Th » order in eseciiti «i w 
confirmed with eost«<. 

A?PELL\TK CIVIL. 

Before ilfiv Jic,hu Pm ■. > f> »tii I M , J ts > >' f{ oiadf, 
TINA1^AKEAO KEStlVTItAO wj ix >r i a (itiasAi, Ptii'VTitFs), 
ArrEMANTS, f. THE SECIlKn.IY OF .s' Vl'i. Fol! IXDtV 

COUXCIL (DEriNDiNT), llrspojfusN?.’ 

# 

JBomba^ Laud MewatL CaM {B ^ n. AH r of S 

of Seeibii $7---Stri)nj — Omh»sfihi io nutuh^i* !oni^ at ^ ! of 

mehomi&swn on owmfs ni -IJ elunm of knd 

fromsmimorif aememrnii of hi ox-^Dmibmj AH VIl if 

ISdtJ — Samd undei ike Aci-'-^Biatnh 

Tlie pi wlxo woia f u in I n 1 ixs oi toi t \l i Lm 1, &md for a tbcl xt xHon of 

tlwir aer&Mp m o£ thJir rt/u to ooltnAo iu twofoH oChnl wlueli 
<&djaHegea) formed parfc of ilmi mom, and 0) tlu W oi.%sUonn 
iowod tlirougli tliair Imd. It is e mteaded i)v iho de^'ouxUat as t > ilu -.o Ho 
plots of land tiiat tlie plamlixTs li id no liglit to iniUixatt tluj 1 xl bteii 

made a part of a vdhga sitv, an I o x tli d nndovAm ling tln^y h\l not bo ii tm n- 
bered at tbs survey In 1803 and b id been oxempttd fiom assessment for tiixenly 
years« As to tbe b'^d of tlio stioain, it wis con ten led tb it tbo stream vt is a pub- 
lic stieam, and tb it the bed of ilw siie m os it diad np b dongs d to Oovniruent 
and not to ibc pIuntijOTs, 

It was bold by tlic lower appellate Onut that >vciion 01 of tbe Bonibiy Jnml 
oiiiio Cinle (33oiiib ly Act \ of ISiO) appbed , tbat (.lo'^iinmcnt viexc coitpc** 
tmt to set apMt a portion of fcbx Ian Is c-) n.hisA m th' sinii of tlio f imtijTx 
fora Village site, a id iliat as tbe^i la ids dud not bcui numbered al tbe strivt v of 
3.863^ and bid been cxoiipt fioin asses'* tie it fn mac tban twenty fcbe 

plaintiffs’ lial lost tboir ligbt t> c tli\n* 0 i rppail to tbe HIgb Couit, 

MM {remslng tbe decree o! tlxo loiui Couii) Hut tbe plilnti0!sAU'retntIikd 
to tbe deolamtion prayed for. 

ff&m, also (1) that section 6 1 of tbo Bombay land Bi wnue Code did not apply. 
!l!bat secjtion relates back to section BS and botb lefer only to lands tbe piop^rty 

* Second Appeal, dlS of ISOf. 
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(Worn t, «„- Lnl kl.,„>. a» 

'1 it* ‘-rraP. it *'» tks P Mvh.ff in liis v illnR v 

Itnwa p1>k "f I in.! (nmll „„i hm 

ivWi. tht> cflu-l of i„rnnii.-{lt m i io n pirl of (!,« ,‘11 . s!j , i ,k,. u, iv Sho iidit 
0 II pwintilK Nor ilil tip o ii.,si(i of „ mm mi to ismsi thmo laniL 
Apiui 0,„ I,hmi,n. of ,L m, or n Ar tk a i<, ■ ioop lU of Uomm.u „t. 

o,uf l!?'^ ”T ^ " ‘ ‘I*' 5 

^ 0^31 a tlu» I yj,| 

Pa‘oxi, appoal fromtlio .kci-i..ii nf Vu McCVirk. II, Dihtriet 
oE Aiiiued.iha.I. 

Tlio pluiitiflk, wlio wiw tlw inim Uis uE cci'l tm intm Umls 
winch mclu led a village, brought this suit in ls!>5 foi- a ilerk- 
ratiou af thoir ovvueidhp in and of their right to cultivate (a) two 

piotsnfkndfcrmino part of their Slid tillage, and (h) the bed 

ot a stream which ilowcd through this village. 

'ihe two plots had been admittedly part of tlie cultivable lands 
belonging to the plaintiffs, and had formerly been separately 
nuinbeicd under the suiney previous to that of 1803, 

At the naw survej-, howevei, nude in tliat yen* tlie two plots 
were set apait for the vdlage site an 1 were neither numbered nor 
ineasureO. Nor was the bod of the stream then either uumbeicd 

or measuied* 

In 1803 a summary settlement was made with the plaintiffs 
ui respect of the lan.ls of their village and a sana.l was issued to 
them umkr Eumhay Act VII of lSd3 ^ hut the two plots of land 

were exempted from tlm >ettlemcut, and so also was the bed of 

the stream^ 

The Collector pleaded, in answer to the present suit, that the 
Government only claimed the power to require the plaintiffs to 
use the two plots in question ns a village site and he contended 
that as these two plots had been set apart at the time of the 
new survey in 1803 for the village site, and as on that Imder- 
Btandmg they had been exempted from assessment, and as plaint- 
iffs had received the benefit of that exemption for more than 
* twenty years, the plaintiffs had no right now to cultivate them, 

- s to the bed of the stream, he contended that it was a public 
stream and did not belong to the plaintiffs. 









me iixHisuiifc ilie holdini^ tlint ns the 

t\yf> |ilfjts of laii4 |ia«l re^ertecl for the villnt^e site nn*l left 
nmiiiiiiherc* 1 iit tlio time of tite siirvej of IS hh lie* phi5iilijl\ liitl 
110 ri^Iif to tlieiii^ m ire e^ixeLillj as they ha I been i \emptisl from 
assc^ssiaenl for nioro than twenty year«^# 

to tile water-course, he heH that it was not phiiiitiffN pri* 
%at3 property, hot was public property mining nnder seetion tl7 
of Bombay Act V of 1873- 

This decision was iiphohl, on appeal, hy the Di'-triefc 
lie was of opinion that as regirls the two plots t»f Lunls theeaw 
was gom-ned hy seetion 61 of the Land He venue Code (B milmy 
Act V of 1879)* His reasons were ns folloiss i' — 

eo itiiKled Pnt soctioB Cl o£ IfemBiy Aet ¥ of IHfCI nut 
appheiWa te tlie 1ml in biili, Inif I holl tkit It W On rf ihu of tliat 

wtion U to piGvent Imtk winch Ooveinraant Ki%e s‘t apnt f >r puhl’e puipos^^, 
hcirgaiveitodfion siieh pm.po^o«?* Wqiq it not for tint ^.edlun, 

Could \\ th impiinitv h ^ ploughed up and culiivited, and s’lllagois 'nould thoieby 
Io« what was intmded fir their bonefii It has been oontendal tlmt this Imd 
has not 1} ill included in the sanad of plaintiifs and tlut it should have been. 
But I hcM tint Goieuiment veie exmp knt to set apui a poitum of the lands 
\n the sanad of the pUmtiffs for a vilhgo s*te, and tint any oilguml giant h 
modidedbj a hter gnut modify ing the foimer. Tim is ically the Important 
contention in the ease* # « * # # 

Hio plain tiffs clutn that they have a light to enifeivate the aillage site and 
denre revenue from it. Government siy we have s-^t apiit this land to bo used 
only as a village site, and it emnot be oaltivatcd. In my opinion, iTOioi’imiont 
3s right*” 

On these grounds the District Judge agreed with the Assistant 
Judge in rejecting the plaintiftV ciaim. 

Plaintiffs thereupon prcferrel a second appeal to the Iligli 
•Court. 

Aiiimon (with Bam laft F. Besai) for appellants. 

Rao BahAdur Vasuho J. Kiriihir, Government Pleader^ for 
the respondent. 

Pabsoxs, J ’• — There arc two subject-matt'ers in dispute in tliisf 
we, and they will have to be separately dealt with. 
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Tile firht h the two plots of kiul. As to this the District 
Judge ?a}s '* adiiiitittliy llw two pint", of I.md in suit lie within 
the honiiilarit'b of the Jat iiutiu Lm I of the phdntiff.s : " ami the 
Assistant Judge snjs " tin u* i> not the Im-t duul4 that the 
\iiiagesitG was originally imrl *4 the cuUiuihle land bi longing to 
the phuntilfsj hut at tin* lime of the sursey in Is.ni the land was 
freshly mmdand and the viliag" site was c xduded from the 
nnniheiing with the (scepfitm of the tnuhi or compound uumhers 
whieh were separately numbered.’' ls '53 ^ec ms to be a mistake, 
probably for but! cannot ilnd any certain information a» 
to the (laic of the new suiwey. 

The case, therefore, stands thus. These two plots of land were 
a part of the iiulm lands of the plaintiffs and used to be sepa- 
rately nunikred at the oM survey. At the now survey they had 
no numbers given to them and for this reason the Courts below 
hold that they have been made a paib of the villagu site over 
which the plaintifls have no rights of cultivation. The Assistant 
Judge does not say how he thinks this could legally have been 
done. The District Judge says that section Cl of tho Bombay 
Land Revenue Code, 187P, is applicable, and that Government 
were competent to sot apart a poriion of tho lands compriseil in 
the sanad of the plaintitfs for a illagc site. I cannot agree 
with him. Section 61 relates back to section 38 and both refer 
only to lands the property ot Gos einmcnt in uiialienated ^ illagcs 
or unalieuated portions of Milages. They do not enipowei the 
Government to confiscate any land bt longing to an insinuhtr and 
to confer it upon tho persons who live in lus village. Moreover, 
I do not see how tho more omission to number a plot of land 
could possibly have the effect of turning it into a part of the 
village site or take away any existing rights of tho plaintiffs to 
cultivate it. Even if the land had been made a part of tho 
village site, it wotild still belong to tho plaintiffs and they would 
have the same lights over it as before and as indeed they have 
over the whole of the \iIlago site. There is nothing, so far as 
I know, to prevent an inimddr letting out his land, either for 
building or for cultivation, as he pleases, apd the argument that, 
because the plots now form part of the village site, they cannot 
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The Dibtricfc Judge fuiilioi* s*cchis to tliiak lliat “ ns the jilitiii* 
tiffs had tiienistdwh pi’ocuwd that the lauds in suit shutjld In' 
separated off from the other lands of the in uii, and as tin hinds 
in suit have now haen eujuyad hy fcha {daintiil's rent fne for 
over twenty years, they cannot now cluiiu to pieveut (ioieiti- 
ment unking nsa of tlio provisions of section dl of the faind 
Revenue Code/' This, however, is a clear mis ippn In nsioij. Tho 
two plots were never separated oil fnnn the other lands. Tlu y 
wero merely loft unnnmherccL When the pliuniiJfs aucepled 
tho summary settlement and wcie granted a .sanad for their 
inim holding, they had to pay a certain amtmnt of (}uit.'«it or 
assessment for that holding. The fact that (5ovenuu‘ iit tdiose 
to assess only a portion of the holding, and to allow the plaintiffs 
to enjoy the rest free of assessment, would not have the effect 
of tjutting off the latter from the holding and of placing it at 
tho disposal of Government. It would still he the plaintiff,* 
in£m land Government under the Act of IRdJ had m pover 
thus to take possession of land. They had tho power of levying 
the full assessment only if after enquiry the holder failed to 
prove title. This power they did not exercise and they have 
allowed tho plaintiffs to hold tho two plots free of assessment fur 
more than twenty years. It is clear that this could not po-sihly 
create a title in Government or estop the plaintiffs fi-om assert* 
ing their own. Even now Government def not claim the land 
01 any assessment upon it j all they ivisli to enforce is a proviso 
that the plaintiffs slionld not cultivate it. I am of opinion that they 
have no right to place any such restriction on the plaintiffs’ rights 
of ownership, and would, therefore, give them the declaration 
that tho two plots are their imim property and that they ha\e 
the right to cultivate them. 


i»r. 
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The second sulyect-matier is tho bed of a stream or rivulet 
which runs through this village. Tho fact whether it has its 
source inside or outside the village is disputed, but is immatoria!. 
Government claim the right to levy rent or assessment from 
persons who cultivate the bed of tliis stream as it dries upj they 
thus claim the bod as.their own property. Tho plaintiffs con- 
tend that the bed belongs to them as riparian owners, and as 
ihcludod in their indm holding. Here again Ijecause the bed vras 
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not nnml.m»l or nioasimMl so as to be o^pre.sly inel.j.led witliin 
the t.iirvoj iminbjrs formed at t!u‘ nesv .sniT('y, and wm Hot 

1?!’''*’!*’^ ■*’‘‘>*•‘'5' t'> ' Coiirt^ ltdow !i nc dismissed thr> d.nmi. 

Ilus is, in my opinion, ,,nito wiona. As I have pointed mjfc 
(fore, umfher n «• tbe oniVion tof^hoii nnndHT to 

land, w.n-ks .my i-'un, ■ in if, title, t f It!, . indm hoidin-^ of tljo 
pluintifls won!.! r. iniin fhe sniie under the new as it was under 
tin* fdd snruy. I ,tl ,, show n that the oniissani of tl.nerii- 
inent to assess hnd s(p„..ip}y j],| „.,t deprive th.. pUinti’ifg 
M the land, or ettnse it to bee ntie the psopeHy of (!o\ onmient 
The Distriet dudne m.Vs th.A the Is I of tl.; .Ar. am is jadS 
land nn It-r section Z7 of tin* Boinhay Lnnl Ihnenue Ihile, 1.S7D, 
apparently beeansu “the rivulet .loe- not, as is faKely al’e^ffsl,' 
torniinate r.ithin the phiintifl*-,’ limits, hut fhnvs on heyoiul/’ 
Ihe point of tenninafion, inssever, his no eiTeet at all ii|xm 
title, and section 37 deals only with what is not the property of 
iiiihudiwls, and can have in application to the he! of a riudet 
which flows through the land of any iiidividnal, for ii would he 

the property of that indiiidnal ^shn owncl the land iiionitshanK 
The plaintdis own the whole village ; they, therefore, own the 
bed oi the rivulet that lies vvitliinthe hnindaries of thtir village. 
It is clear lliafc the Governnient has no right whatever t » claim 
the land of that hed and demand leut from ilie persons who may 
cultivate it. I, theitfore, would give the plaintiffs a declaration 
that t!ie lied of the rivulet within their village is their miim land. 

e grant the plaiutitls the deeJaratiuns above nientionctl with 
costs throughout. 

ItiSADE, J. : -In this case liic appellants (original plaintiffs) 
sought as against Governnient a deelai-ation of tlieir right of 
OTOershipinrespect of two properties : (1) a village site measuring 
p bighas bounded by plaintiffs’ lands on all sides and included 
/ov was>f-or peiEonal indin of the plaintiffs, and 

(-) the bod of a stream which flowed through the lands of this 
into village. In the plaint it was stated that these two plots 
were not numbered at tbe survey, nor. a summary eeitlemenfc 
made m respect of them by Government at two annas in tie 
ttnpee as was done in regard to the other lands, and when plaint- 
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would not of itself have the elTeet of curtailing tlic 
ViSAVAKBAo owner’s rights. Their, exclusion wouhl onl}' not protect these lands 
from an inquiry into the title of the iiiitind.h' to hohl thmu rent free. 
Sections 3S .nnii 61 of the Revenue Cmle, tui which inuc]) stress 
has kx-n liiid in the juilgnienls of hofli (he lowei* Courts, have 
plainly no applicatirm here, Lucans*; they relate only ti (Lu'eni- 
lueiit lauds, ami tlu-y confer no pn-.ver i.ii ( !.>veriuiic)it to inter- 
fere witli the private rights of the indimkir to u-e his property 
in the wov most advantageous to him. 


Tsii; Sjtcaa- 
'I’Aici.' or 
Stat* ron 
Ikwa. 


Ihf! whole question turns upon the title of the appellauls to, 
and their possession of, these lands rk Leitig part of their inain 
village. A.s long as that title and possession arc adnuitcl liy 
Govennnent, no r|ue.stion of acquiescence or estoppel can siriso 
merely from the fact that the appellants did not see any oeeisiou 
to go up to Government, and apply for iin e.vtc-nsion of tise. snin- 
mary settlement to these lands. In the argument Left)re us Iho 
Government Pleader urged that, in ca«e a declaration was grant- 
ed to the appellants in regard to tlieir ownership of these lauds, 
it should be made subject to the right of Govemnionb to assess 
these lands if it deemed proper to do so. Government has ad- 
mittedly taken no steps till now to claim any as.sessnieut for those 
lands, and such a declaration cannot, therefore, be ma Ic in this 
suit at the present stage. As regards the fixing of the quit-rent 
of 2 annas in the rupee, no declaration seems necessary, as the 
appellants-plaintiffs expressly asked Goverumont in 1836 to levy 
such judi on these lauds, and it was the refusal of Gorcrmucnt 






le\-y was first in 38.S6, and imi in 3SS1 as was contended 
before ns. Both the Cotnis have fomid that Urn claim was not 
tiaie-barrcd. 

On the whole, the appclhuit*- have clearly cstni.Hshcd their claim 
to the (k'clavtttinn sought by them, namely, that both tiic villago 
site ami the hod of the stream belong to them ns being part of 
the ini'uu tillage, and that the defendant has no right tt> inter- 
fere with appellants’ nsc of both the ploti for cultivation or 
■otherwise. 


Before Mr, Jvstieo Pdreoas c’ml Mr. Jitffh'a .Kttaajlfe. 

BABAJI BAMJI asd OTiiEns {oint.jsAT, DErExi^Asrs), AppwcASTe. r. 
BABAJI DETJI axd othkes (obioixai, Pi.aixtiffs), Oitosest>.* 
Juristlictioii—Mihiilitidilr—Miimhitthfi-s' Art 'Bom. Arf, III of lS7i',\ 
4—l)isputei hehocen riitarian propnAorsm 

A Alaailuttlur s Ooart Ills no javistliyt ioii to (lotcnuiiio fiUiistioKpi arhing bet- 

wcou riparian proprietors as to the amomit of water each can take from a stream. 

A suit will lie in a Mainlatctur s Cimi't ivlioro a person Las been dispassessoil or 
clepmel of the use, cr ivliun bo lias been tlisturbel or obstructed, or wben attempt 
ii!Ui been made to disturb or obstruct bliii in tlie use of water of whielt be is in 
possession or was in possession witliin six montbs before suit. 

ArpLicATXON under section 622 of the Code of Oi\-jl Procedure 
(Act XIV of 1882). 

The plaintiflfs sued for an injunction in the Maxnlatdar’s Court 
under the following circumstances. 

Plaintifis and defendants were ripari’an proprietors of lands 
■Situate on the banlcs of a riv^ulet, defendants’ lands being situated 
higher up the stream than that of the plaintiffs. 

There were several dams erected in the bed of the stream 
for the purpose of regulating the flow of wmter to’ the lands of 
the different riparian proprietors. One of these dams belonged 
to the plaintiffs and another to the defendants. The distance 
between the two dams was 62 cubits. 

_ *AppTieatioa under Extraordiaary Jurisdiction,. So. -ISSi of 1S97,' ' : 


1S07. 

Bieemhit $§ 
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Plaintiffs alle^pd that in th’ dftniant'’ lUm th le liad 
always bp*na shuee or pnsst^a hit tlaun^h whidj tltf 

(kmn In tho plnntiftV dnin im I t’n la ronn' t» a hiitl 
that tiny hnl il'wa^N'. tiu* v it r *■ t r dis t ti 1 to ini,atf' 

thur lici' luaK in (la hut ^ imh. T!i j e iih| hin. d that in 
Ot.itdn.r, IS S), till'll It ilui'., ftun i‘% t • ihi ( ^ta'ih-lu 1 piar. 
till*, iiiii.il I a Mih 1 il uii uithait I’l} nIuih u in it and 

iluu ly sfopjii »i till (if til w If (tttluii (Ua phiintiff-,’) 

lauds. Tiu V, thciifni , pi ui ! f •> ai tijiutfi i dui < tla* 

dcfi'ialants t ) npni .asluir m th li dnii, in I r-.tiiinin 4 tiu ns 

from ciiisin^ any ohslrnt-tion in fiitiu! t> lli pi, i of thn 

Wdtu* m tu tlic {ilamtiiiV dam. 

The deftiidmts plea h d tint th i(^us\»r hi! hun any 'Inhv 
OS' passitfi' in thoir dam, ami th it tlii p! lintilH’ user, it ii’is , had 
not been obstructed by them. 

The Mamlatdar fouul in iaiuiu* of the pUIutifi's, an I mail 
im oi'dir on tliu deft nJants, tint “.it tin time uf laiiidin^ tluir 
dam in the month of Kartik evtrj jear or ahmst th it time, lluy 
should, aeeurding to the aim it (or istahlished puietiei), leaie i 
sluice one foot in length and half a foot in height fur the purpose 
of supplying water to tla plauitiH’s. ■’ 

Against this older the defeii hints applied to the ITt_,h ( nuL 
under its cxtiaoidinaiy juiislietmu an I ehtaimd a lul mu 
to set aside the ahove oukr. 

n (f. D’lt'ii lari II , for tin phitnti f-., sliiwi 1 cm-. 

II. C. Coyiijt, fur the difind uits, u ulii’. 

Piitsovs, J. This case laises au important (piestion ol juris 
diction under the MdmktdArs* Courts Act lb7d. 'Hie pirhes 
arc ripariau occupants of lauds hitualed on the banks of a 
rivulet, the land of the defendants being higher up the siruitn 
than that of- the phiiutiffs, la order to regulate the ilow of 
water, dams are erected in the liwl of the stream and thus a head 
of water ia obtainccl which is led off hy channels into the adja- 
cent fields. There are, it seems, no less than six of such dams, of 
which the plaintiffs own one and the defendants another. Each 
of the owners is by custom allowed to take a certain ipuantity of 
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water, leaving tho rest to iow over Ha dam to the dam of the 
next owner. 

The plaiutiffs allege that as their <lara is very close to the 
clefcniUiits’j being only 62 cubits below it, the custom is that the 
defendants should iiot have a solid dam but ono with a slmco or 
passage left in ii, &o that the water should not bo dammed up 
veiy much, if indeed at all, by the dam, but should How on to 
their dam and bo there brought to a head, aird that in the month 
of Kartik, 1806, the defendants, in broach of that custom, erected 
a solid dam, and they sue for an injunction that the defoudanta 
should be ordered to open a passage in their dam and should not 
disturb or obstruct the flow of water. 

The M^mlatdar raised the issues mentioned in section 16 (c) 
of the Act. He did not, however, record any findings thereon, 
but he decided that "an injunction be issued to the defendants 
that at the time of building their dam in the month of Kartik 
every year, or about that time, they should, according to the 
leave a sluice one foot in length and half a foot in height 
for the purpose of supplying water to the plaintiffs.^' 

The question is, whether ho had jurisdiction to hear such a 
suit and grant such an injunction. Wo arc of opinion that he 
had not. We think that a person can only sue under the Act 
when he has been dispossessed or deprhmd of the use, or when 
he has been disturbed or obstructed, or when an attempt has been 
made to disturb or obstruct him in the use of water of which he 
is in possession or was in possession within six months before 
suit. A owns a well or water course, which is in his possession. 
If B prevents A taking water theiefrom, or takes water tbex-efrom 
himself, a suit will properly lie j but if A owns one portion of a 
water-course and B another, and if B takes from his portion 
more water than ho is entitled to, so that a loss amount flows 
down to A, we conceive no suit would lie in a Mamlatdar's 
Court, because A never was in possession of the use of the water 
in B's water-course and no obstruction has been caused to A’a 
use of the water that might bo in his water-course. If such a 
suit lay, then the injunction would have to be not merely that 
provided, by Schedule (c) of the Act, but a» order on the defend- 
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sakcfiont ^ ^ » f ; u t 

A Sessions Jnclee, iiaTii n r*t i 

o , . , ^ ^ n(jtrLinsv.a ’^oLo n pani^ n t n.fi | !>« « 

Suboidiiiato Oomt imda ot on 1 11 t 1 1 ( i« I Pi s i «* i i 

<J1SS2),J,.,.,3,, UUKUIU , , ,1 ,, ,, ' ''} 

saiiotlou ‘ ' IM k J, ,i„ 

Atiapplieitionfoii S< . uns Jiil i u a n , 
imda aoctiou 195 ol Ihv < . io , c. ,. il p a , .. ' , ‘ ‘f ^ 

orfe«danaudi»prooo.Unpn.Una.auil^ n . 

^PHCWiON under action l^o of the CA,. „r C-u,ninal P, > 
cedtii’c (Act X oi ISfaS). i^nmiil Pio- 

Tho accused Gantsh Ramkrislma Pathak, inuii,,, /d.tain,,! 
a decree agaxn.t one Gangaiam bin feankiaii iu lk; 

Small Causes at Poona, applied for eveentijn effbm ^ ^ ^ 

«rWfj-mg to a. Court oortou. l>.,u,u,U ,' w'^ 
boon toaSo m prt oatiofaction of it. lAnpon t sln 

^ K'o* 321 of 
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Ciii^e Coiiit ^ 1 iiiii I *i Mikti nil I i t ti in 1 M 1 1 ili {’ i ^ 
of Ciimiiitil Fioet liiii f \it X of I t > 1 1 Hit hn i t i i i* %• 
offeiiii limit r d oi IHliul In Inn P< i M ^ Xu XLV t f ^ ^ 

1 ) 110 )* Ho ul I ) id S* n till! ^ I > u \ fK tin suutinij 
Init tlnnSc im Jinl nn OfO A|m li, JS ^7 0 rlnu llMnUitam 

Tlie af-umnl biiO^uimnil} iiule cUiut!i r hj phettmn to tlio 
BtS'siom ^ 'ttlio iiiiiiUj) niiH\iin\ul lu'^ oult r, and 

on 21th Au^iibd lh)7|re\oki 1 the sniiotion^ the iullow- 

iiig reasons *— • 

“Lookiiiji to the litt Ikii thopi if id H^sin li imi < i i ‘^nhinhiut: JikHo 

aiit! oi A Sm di COustm oin i hil u iii ih*, i ii tun tniijO ipp n tfi nio 
thiifaiij ippiiCtt OH iiic\is i Old 1 I 5 i 0 lii n’ti ( nit tinth r 

section 19j of tlit Onm i 1 IH t m e 0 d tm i h m i ^ nil lu i tnil 

pioceednu, not ^ni ii ilnn il fi t i t iA i h turn in the f nt < f t 
Snnll Cati^o Com! Jiudc I*, iiuck I » the ( mi t o Sl on. Win thci tlin\n w 
of the law js s nun! oi no j I im iuiilic « f < p a i ll it it n luirp U iit to % 

Cutiri li tin, m os i q % ni? i lunrt f u n lo i lO it >nntl i‘ its oide?, and 
£oi IP isoiis shoftii t J> 1 \i c th oul is of h i i int o H \ So *' on j A < f th 

Oiimiaal lho< uiuie C 1 1< roikis uD ini 3It i t t s oc im itHsKUil 

|weis. In Boinhi-\ Cinniii d il ihii^s i >i 1S"I , \o i\ diU d 1 tth Sepii m* 
bei, 1800, it was held th it it w ss c jinptftni t > i Ih t tt3faai"'ti ih to oiiki a 
luitlui luqiui} un lu ottRii I ]7, dtiiou^h lit ni lUVi de lint i tod soon % 
pim ions occiMon in tilt laa nut i il , t kQ -T pi^ ^ C.P Toi. 
was loiitd upon b the othti Sido to slu Ih i th IfiAiU mi iinnit itMtw 
its judgment pioncmnted on ie\ision in i nimm 1 ci c Hut ti «. wis i 
poeuim one *** , ,«* ♦. .,**,* .It ’iv u held In i I idi iaikh tint it hid not 
pot\ ei iindu su fcioii yo of tin Oiiunnil PuKcduiu (1»io to iituk its (udg- 
nieiit pionounoed on xc vision in n eiiiyinilii c N thin, w is saul i lolls 
powei^ under section ipb noi its p ntcis ci i i m in . cud ci k . *.* . 

On these jjioniul » 1 am d i pmiou tint li n open t > tins i oiuiin its x\ \ uional 
capacity tonniew its kimei cickiH 

Against this oidtr Gaii<’ 5 ai inij the jiil^nu iit-ilehloi*, applied 
to the High Court imclei its iCMsionn] luiisilietiou, 

lpi}Lrariiy (with him AkO, Vhamlavm Iiax% tor thcappikant :— 

The Sessiom Judge had no juiisdictioii to ie\itw Ms previous 
order and revoke the banetioii. The proceedings before Mm were 
not of a ciYii^ but criminal nature, li has been held that the 
High Court cannot review its orders passed on revision in criink 
nal v.C^P.F^x^^K If the High Court 

a> (1885> I* II. B., 10 Bom,, m 








cannoli,^ much ^1 .n 9 can the Sx-.hnR Comt revit w its 
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of.muMw „ nil ..I .,h t ,.n aiiitn,. . infJtnMm 

mill IhNCuuil .1, I t «u'. fh „ajf r nul n m ,a of the 

mfr‘V'‘V‘ M,lhuvfoiT, 

.iumdiedon i.> r, vaew hi. j.,. vi , ».i, ,, .v. n„T,„, thni pn,- 

Ceu(!m}^Mui,l,.r H'CtiHU iua of tlu I’nnmul Ti .cluie arc 

of a mminahiutmv, then t. n.itlua ^ t , jn-i v tut u friinin.ii C t 

item exweiMji^r tiu. j^^ver of which i. inherent in cu'ry 

Court unk..Mt 1. oxpvi..l.v ixhm ,nuiyhy statule. Section ihKi 

ot Act X of ISi. no dmht pivneut. a Uriujinui Court from re- 

1 r; 

t he &c-e,ioii. Juilt^c ill the prcH'iit ease is nufc a 

judgniont-section. .hiG-gns. None of the con.liiiuns .t.u i ia 
t lose sections apply to tlic nnk-r iu liue.ilou. Xor .M.aion 

clrf^P Tif and order, of uu app, Hate 

Court. But the order in iiueslion w.i, admittullv p 1 hy the 

a, .(-.lA,,/, Ir 

. Theiuhng m u y. r. e " due. not 

Zl no h.-^ T" ^ there 

was BO tiial and no cuiivietion* 

Pajjsoas, J.;-_T]ie only puim hefm-e n. i. uh, ilu'r the fSesdona 
Judge, having nfused on the •ith April t. * rev okc the stnctioii had 
junsdic ion to review hi, onkr and revoke it on the 2 1th A«’n “ 

1 ontertem no douht that tlic proevieiiings Jiefore the iScCions 

fc 

.■as»rz 'm 

uti pisM n mi cn isioii iintl iiyfc hy ^unmil Thl^ 

w .1 ,* ,1.4 J„t 1. aJtt 

“■“> "Oho Allal,al„d IIM 

Tp , 1 “ P»«. '» in it 

■ • ■' “n«n.i..a,i6AU.,ej. 

«> (1S85) 1. L. S., l& Bpm., m 
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the Coart hold that it» ovdor .m application to revise aa t897, 

order grauiing sanction was final and eoiih I nut ln> revunred hy it. QrairT" 
If the Ei«,di Court has no pow r to roviow it-> ordor, the Court of 
Session'i can have nono. ^Yi' soi a>idi‘ tlu' order of 2 Hh Au 'nst, „ {Jaitmh 

EiMXBiSHiri. 

RAvAan, J, The only <juestion wi' h.i\ e to consider in this 
case is whether the Sesdons .rud^e, after nnei* paNMiio an order 
declining to iaturfero with the sanction i-nintid hy the Small 
Causes Court Judge, could entertain n frodi application, sot 
aside his previous oislor, and res oke that siinetien. The autho- 
rities seem to me to be clearly agaiuit the exercise of any such 
power by the Sessions Judge in I’etipecl of ordt'rs passed under sec- 
tion 105. There is no provision in the Civil Procoilure Code on 
the subject of granting sanctiona to prosecute. These provisions 
occur only in section 103 and in chapter Bo of the Criminal Pro- 
cedure Code, and it has been lield that proceedings taken under 
section 195 are judicial in their nature, and not ministerial, 

{Laraiti v. Mam The procedure of granting sanction 

to a private party is only an alternative of the more direct 
procedure of complaint by the Court before whom the offence 
is committed. In a case which came before us by way of ap- 
peal on a point of limitation from an orilcr of dismissal passed 
by Mr. Justice Candy, we confirmed his order, and held that pro- 
ceedings under section 195 held on appeal before a District Court 
wore criminal, and not civil, proceedings. The first application 
to the Sessions Judge, which he disposed of by declining to 
interfere, was thus a criminal proceeding, and he had no power 
to admit a review, or to revise his order in the way he has done. 

Section 3G9 expressly provides that no Court other than a High 
Court can alter or review its own judgment, and section 430 ex- 
pressly provides that all judgments and orders of appellate Courts 
ate final, except in cases provided for by section 417 and Chapter 32. 

Section 417 relates to appeals by Government, and Chapter 82 
relates to references and revision. This latter procedure is obvi- 
ously intended to be a substitute for review in criminal proceed- 
I he Allahabad High Court has ruled that an application 
to a Sessions Judge to set aside a sanction granted under section 
195, is a proceeding in revision— Masan v. Tota MmiM, See 
(1) {1883) I. L, B, S AH., 224. < 2 ) (1^2) I, L. B., JS Alt, 61, 
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Jipplif, wiili .u itii i ne, m iIk ct, ol tli Ih-tiidCnatMUiihr 
fhocstnivstHin^oi va-tim-dbi uid HO. iftl. S dinns Fu.ne 
wns ol ojnniun that hi . iii 4 oi.hr d imp. prr, lu should h ive 
prucuih d xni.h r Chapt, • g!> and m nl a u iei . ncf' to this Court, 
Ho had no |Kn\tr tu rt\i>o <ii iwku hi-.wu decision. , uni t 
thcrefoj c, rc\ eiso that orrki. ’ 
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/>*</ Jlf.Jis / u i 

imt i.\ i?i ,1 UL\ UAS llMllWilWw 

conUming ui^mKmuManuHt It j>, i>n ,t.u'„,n i 

imkdotmmnf^ ^ ^ 

A a, ado a pnyiwnt o£ Bs. 22 to 1? At A% u> pust C ni.al, » »„ inoum.lam in 
witmgto the foUoiving IS luvs imiv.d i{,. 22 ’• }mi i lu d n uLii.ipn 

Xf Arr T 

(1 of 1879), lor not nfexmg a toccipt stmiip to tlw woiuoramhun, 

(rowsing tho oonTirtion.) that tho inomormidam n.w not a f.>, i i,rf To 
constitato a rooeii* within the meaning of wetiou .J (l?) of tho Stamp Ac t. thoro 

mnat be an wl'Kowledgmeat, either expwas or uupIM, of the reoenl and not i 
mere statement that money was reeoiTOd. ““reoeipt, anti not i 

*Orimiod Estmou, Ko. S 70 of 1807 , 
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Ai’Pi/icmo^ itmler M'ction S i> of t!u Coib of Ciiminal Pr.v 
cctlure (Act X of ISSi). 

The uccniatd w.i'. eli.ifj,! 1 ninh i m oiiuii ol >1 th ■ fn hm uup 
Act (loi 1870) ^utii p u a i|jt loi 11 on )k\i ili ot lu 

iiuskr mitlioiifc aflKiiio 4 st imp to it. 

He acliiwtti cl ^\rittcu tlio dociiim hiii e mtiuch <l tliai 

it was not a lea ipfc, Ha ea^e \u'a ih ii oni‘ Hmt ui paul 

Ils. w2 to Kiishal Vtslaunclilc ^lu il a ^ fll/Zf/ or jiRuifn m hiuij to 
1)6 nude of Hr ptiymcni, and ihii lu accuoli i^ly mi ie i jiu mo- 
mKliitti ill writing to tlu folloniBi, mlut — Mvudial \ati ius 
received Hs. (22) twenty-two/' Tlia liuniioiandum wa> not 
signed by Knsliai Te^ta, 

The Magistrate, lioi\ e\ or, held tiiat the document was a receipt 
and that it had been p is^^od by the accused £01 money paid to him 
on behalf of Ms master, one Ivushal* He, there foiv, convicted 
the aeemsed under suction 61 of the Endian Htaiup Act, 1S7J, and 
sentenced him to pay a fine of Es. 4 . 

On appeal the District Magistiate confirmed the con?ietion 
and sentence. 

Thereupon the accused nioTed the High Court under its 
Eevisional Jurisdiction. 

If. if. JavJieri for the accusod* 

Eao Bahadur F, /. lurii/arr^ Government Pleader, for the 
Crown. 

PABSOiSrs, J. ; dhe applicant has been convicted of an oficnco 
under section 61 of the Indian Stamp Act, 1873, m that he passed 
a document ehaigoable with stamp duty without afiixiug a proper 
stamp thereto. 

The docuniont referred to is said to be a receipt for a sum of 
Ks. 22 , Idle original is not on the record of the ease, but the 
copy filed" which wc presume to lie coireet, runs thus Ktishal 
Vesta has received Es. 22 .” The applicant admits that he wrote 
this document. Ilis account is that CJmed Bhagvan paid Es. 22 
to Kushal Vesta^ and that he made this as a memorandum of the 
payment* The Magistrate finds that Kushal Vesta is a mistake 
for Kushal Moti, that Kushal Moti paid to the applicant Bs. 22 
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w. BAmXTl IPPUi o I.I.U. Vl\^alll \vMM\f, f. 

3 mm^irtZ$ BIH \ A%n onn i s » in\l li iisinxi ) Hi 

Fii^dw* <oiil puiThif\( T ^ Ik pi(^ i |/il 0 / piiu i t i t i r fi^/ » f /*♦« if 
L^m cfpm fitiBfrfur ih p at nf f pm /«i\ » m ^hi ?/ 1 , 

A fiircliwr «>! land wlia Itw |wd piii nt tlwi inifilnv *inoiHn hy my uf 
deposit, bnt v^h(^ aftorwairdH nnjiwiitiaPly iv|niilt tlun ili i «»f piialtMt^ of 

B guilty of any cMault by ummx of whiih ilia h\1 m mil 1 iriii4 m\t, aol 

ontiM to mm\m tbe deposit from tba \iiiilyr 

file TOiidor h not necosmtHv ontiiltd in Mam ilo^ i!i»|Whif niowly limw 
mht tlio omnmstantoes tlia Cowi idwm to giant H|>i» iiw |oif«riimiicc apMoil 


fr(»a tbo moment pari of tlio puiolias^mumay k paid, tbi piireliiiteftf li» % 
Imx npon tbe pfoporty to that ottonf, Ikn etm only k toil to li«i |j 
ijfiitsoii of Ms fading to earfy out iiis part of tlie oontmefc* 

* Beoond Appeal# Ko. 4^5 of I8tl, 
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•rne tsdian law reports. [YOh. sxm. 

uliioh lit' mvi 1 tn iiit iin i r ui' th> aiil, an I iiwi the 

/w** apiilit'mt Ui’ Imu thi ' uin nt, i I li tlinh, f!ut it U a 

HAB1X4RW, neuj/t. rs nttifli a ii i t ,i i> . J ’ 1 ’ 1 iijiemul. 
It IS tilth till ! t i s ii " ti ' I n ! t I’ll t t -nth an 
I t 111 1 1 , t K, V i.i \\d nut 

u\ uiniu it \ i! t t I . 

Tilt* 1 ! ' 11. 1 1 n n It a 1. 1 'ijit. 

Fttr tlu il ft iiuin iti • t 1 t'l ,1 t ) I . I 'll i M !. th. t! i nnnt at 
f » hi \, 5 iiU It |nu jnii , i 1 )i 1 ii u u th ' Ku li ii Vt sla 

htH j’lt’iui I U>. t’-. Itt t n lit It .1 1 i* Hi » U JMit lUtlii unit 
that till IV shonhi In a 4 atit>i iii , thua tmtii h .ui (u knuw- 
liHlifaunit, I iihcf s N:i>rt. tir d ut import uil. It L eh* ir in 
the prosi'uti crm th it tlifi’i is uuiu*. luisiuA A'eista iicknowieih^os 
nothini,, llu* im ri ly 'WTitt.s out a meinoranflmii of tlio 

fad tint ctnain nion hn wi ih n by a certain other person. 

1 'his mesmn’antluiu cannot be hi Id to he <i receipt within the 
ineamny of the Indian St. mip Ae', s.eiioa d ( 17 ). W«* ivner&e 
the comiction and scuttucc and aojuit the applit.iiu. 

Ctunkihn mermh 




Swf»Nn appeal from tin) tii'cist in of Ua ) H ih.S Un (K v. IJinsyo, 
I’irsfe Class Suboi’dinato flHtl|j;i3 of Ib nitb appcllid* pawnw. ^ 

B'life by ptireljiisnr against m*jhI tv t'b'fnu laiU 2) and ntlicM 
for rotuni of deposit. 

The suit as ullimil ly flamed was to rcrtm’V the ««!« of 
lls. 713 paiil by the plaiiitill as part of the pureh(U>c-nK)0ey of 
the laiiil in question anti to in.ikt' it a chat* ;o tin the land. 

Defeiulant No. 1 w.is tlio 0114111 d owimr and vi ndnr. Defend- 
ant No. 2 was a purehasev of put of the laivl nnh r u eonlmcfc 
fcabsoquent to the sale to th) p! iniliil'. Dt l\ a laut No. 4 held a 
mortgage upon the laud. 

It was alleged that th • laud was alvea ly s d 1 in execution, that 
the court sale was set aside on the applic.'ition of Iho first dofend- 
ant, who was perinlttul by the Court to ro-sell tlu, land hy a pri- 
vate salo to the plaintiff for Rs. 3,000. tt was alhged that by 
agreement Rs. l,2oS out of this suin was to bo paid hy the 
plaintiff to the third ddendant in discharge of his mortgage, 
when tho term of the mortgage should (‘Vjiiie. Tim rest of the 
amount, vi/.., lls. 712, was paid into Court to he divided Imtweoa 
defendant No. 1 (the vendor) and others uudL>r the agreement. 
This sum of Rs. 742 was paid into Court in December, 1801, tho 
sale being thus cancelled. 

In accordance with this arr.ingoment a deed of .salo of tho land 
was executed by defondaut No. 1 (vendor) to the plaintiff and was 
handed over to tho latter, but ivas never registered by him. 

Tho laud remained in possession of J:hc mortgagee (defend- 
ant No. 3). 

In June, 1894, defendant No. 1 sold part of tho land to defend- 
ant No. 2. 

In December, 1894, the plaintiff filctl this suit. In the first 
instance he prayed for a declaration that the land belonged to Mm 
and that he was entitled to redeem tho raortgjigo of defendant 
No. 8 and for other relief, but on settlement of issues the plain^ff 
irae content that the only Question should be whether ho 
entitled to reeover the Es, 742 with interest aad to 

eharge .on whole of the iaa^ 1 . s ^ js *i tsf 
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Befondants N«n, 1 and 2}d.a.l*d ihntih- lU. 7J2 had nnUa-m 
paid hy pliimliff, hni had r<a!Iy !„ . n | aid into hy .h'feiid* 
nn£ ^ 0 . 3, and Ih d tlu sil.' i > pl.ujitni wasa di m, and thi.y wlied 
on the Inet th it thi> - d<‘-dt nUu i not ! u n n lidt i? il. 

iKii'iiilant ^1?)* A fii 1 *^p{H it» 

-Wu.,. 11,1 .„l™t N„. 1 

(the. v™ „ r„„ , 1 1 „ _ 

m liie siihMiw! WIH ^ 

The pliiintiffi apiu-ah d, cuiituidin-^ (1 1 that tin « Iwi,. land (ie. 
the part sold to deh ndaut Xo. 2 in .Iune,lSJ tpind tho n should' 

"!,fi “• appellate Court, however, 

confirmed the lower Courts dmw. 

airt No. . uppcatcd to oppo^o- llic appi.il. Doicnimt No, 1 ,l„i 

Eot appear. ^ 

Balaji A. Bliagvat for the appellant (phiintitr). 

N'armjm F. ad hah for rospondeni Xo. 2 (.kfeudant Xo 2). 
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Tills (leerl Jms noL broii regislwed, Tho land remained in pos- 
fiOFsion of tlio woi’tjjfnmje (defendant Xo. 0). In June, 1894, 
defendant Xo. 1 sold part of tlie land to defeadciut No, 2 by a 
registered deed of sale. 

In Decoinber, 18 )4, the present suit was filed by plaintiff for a 
declaration that tlio whole land belonged to lum, and that he 
was entitled to redeem the mortgage of defendant No. 8, and in 
the alternative for such relief as the Court might award. On 
the ease coming up for settlement of issues and on the Subordi* 
Mate Judge expressing an opinion that plaintiff was only entitled 
to recover the Rs. 742, plaintiff applied (exhibit 10) stating that 
ho was not sure that ho would get the land, and prayed that his 
claim should bo confined to the recovery of the Its. 742 with inter- 
est, the sum being made a charge on the whole land. 

Defendants Nos. 1 and 2 pleaded that the Es. 742 had in 
reality been paid by defendant No. 1, and that the alleged sale to 
plaintiff was a sham, as was shown by the fact that his deed of 
sale was never registered. The Subordinate Judge found that 
defendant No. 1 had failed to prove that ho (defendant No. 1) had 
paid the Es._742, and the Subordinate Judge, thei-efore, held 
that plaintiff could I’ecovcr this sum from defendant No. 1, but 
could not nn -X * 4 ^4-1 T 1 U 
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jme of this nj.|Mal. fn tlii> fiivt jLk »> \ In tin r tit tin.lant Xo. I 
appink'il «»i tux i. nu t ili .!.!.. . t i! i i i 1 (' mi nwai.lnur to 


the i.yntiil th. H,. TIJ ii h i , f h „5 him (4 f, mfimt 
No. 1), it tit 11- 111 li tit i. 1 , i ni \ .. 2 , a I t ih im , hjt r! i. n t<» 
thedwtt Jiitptahtl .i mist tv huh li. * m! lluu t tkfji I.y way of 

apIKttIjnn.! it is <ul it jhil nu tl thr, , hjittmirs is ilmt 

plaintiff is not mititl I ti ithu,, mi tli > imlitti i}» IK. 742, 
hecanso piabtiir hjH nut pt.u i thu h n.ilU pi.^ultnl that 


Jiioney, Tlu* Hwlxntiinate Jni] 


has itdiaiki'il that the 


decree of thu fiist (’otufc sminst (iefeiniiint Iso, I “must ho 
allowed to stand, as tlic lU'fi ndaut Xo 2 in losHtni^ tlie appeal 
failed to satisfy me that the lower (ImiH's imdin^ on the third 
i« 8 uc is wrong/’ That issue u as Dots defendant Xo. 1 prove 
tliat the suni of Rs. <12 w.is in roaliis paid hy himself f ”, anil 
the Suhoi'dinate Judge of the first Court found on this issue in 
the negative. But the orf'i* pumariiy rests on tlio plaintiff lo 
prove that ho furnished the Its. U 2 which ho suka to roeoier. 
If he fails to piovo this, then there is an end ol the cast ,ii once 
as against defendant Ko. 2 , though the ilecree agaiusi di fondant 
No. 1 must ho allowed to stmd owin^ lo (kiemUnt No, 1 nit 
having appealed. The plamtiJi natm dk point-, to tho lu it iIs in 
the uni egistored deed of sale aud luiin Coiut letuiils, whuii show 
that he as nominal pin dnser paid rhe nioiiet . On tin uthei haiitl, 
there h the tact that plamtiJi fnkd to le^istn tin dculofsaie 
which was evecutod hy deh mkmt and li md, } t,, th. plaintiff, and 
it IS possible, tlititiori , that tin si itt it.tls uio iiu lek ioiin.ik It 
ia for the Court to weigh these fa< is w ith th,* utlii r i \ id, nee, and 
to find spociacally whether the plaintiff pmd the Hk. 742 wtiich 
ho seeks to recover. («eo the Judgniont of tlu i»ri\y Comici! 
in Okmdrg Dc&y Tersad v. Vhoiulry Jion ha jSutj h.) it may 
bo necossary to permit plaintiff to adihice evidinto in support 
of his plea, which owing to the foim oi tlm did issue ho hat} bo 
opportunity of giving in the Court of iirst instaiice* ' 

In the nest place, the <iuestion is, w hetlier plaintiff, ou jnsiving 
Ih# he himself furnished the Rs. 742 , is entitled to a ehsrgo for 
ill® same on all or part of the land in suit. The law on fcim : 

^ BMntiS cannot 1 » entitled to for the ' 

' ' - ( 1844 ) 3 M. I, Av 346 afe page 354 ^ 
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Es. 7 i2, cMMi lie pan! t!u' ‘.ajui, sT !ic K not pitlillcd to 

j'ecover that binn at fill; asi'llia i> not ciititlni to ueovcr ttie BAw«t* 

sum fit uli if ilia coiiii .u i fni v, i nt dll hy ilt fault on Ins part. 

This IS clearly put m fi} ou hjiufic iViionmmcc (-Bd J'hL), 
section 1187, wheie iimuiiou> aiitlunities aio quottd : — 

“ While the pmrlwsu ifiw lailun^ iinjiiient hy naj of (hpesjt iinjus- 
lithMy ii'puiliatts the coiifut’f, oi d in tin f till i mjij gmt off thmuffk Ai$ 
df/ifalt, Uh isuiioi is, 11! the .th»tii<( iil tipnktun on the point, entitled io 
retain the mono^, tualiiM It as Iniin^ heui pml to him i"! .i guarantee for 
the pinohasei’n poifoniuncc of tin conti id ” 

It does not follow that if the Court would refuse specific per- 
formance, the vendor rroiilil lio oiitiilod to retain the deposit. 

This point was ])roui,lit out in the case of Hoiee y. 

Cotton, L. J.j said - 

“ It miT ntll bo that tlieie may bo ciiuimstanoes wliitli wonld josiify this 
Cmufc ill tlechuing, aud ^hich would lerpure the Gouib, aoeoidmg to its 
ordinary rule'., to rotuso to t)id«i spocific peitormaiioe, m uliidi it could aot 
be said that the piirchasn had npudnted the cuntuct, oi th,at ho had entirely 
put an end to it, so as to enable tht iciidui to I'otain the deposit.” 

In the piescut case pLuntifF doei, not claim specific peiformaucc 
of the contract. It may he that he is not entitled to make such 
a claim. The seller Iiuinc, e\c(ulecl .a piopcr oonreyanco (as 
ho was bound to do), the plainlilf may not bo entitled to c.dl on 
defendant to execute another con^ejaiice. It also may he that 
the plaintiff in the absence of a rahd conveyance is nob entitled 
to tiro declaration winch ho prayed for in his original plaint. 

But it does not follow that he is not entitled to a return of the 
Es. 742. So, too, with re£,ard to his claim to a charge on the 
property for thoEs. 712, if he proves that they came from his 
pocket ; the authorities are numoious as shoving that from tho 
moment part of the purchase- money is paid, tho inrrchascr has a 
lion upon the property to that ovteiit, which hen can only bo 
lost to Min by reason oi his failing to i.irry out Ids side of tho 
contract. This is clearly brought out in tho leading ease of , }|| 
Bosev. Waho»^\ It was there laid down that if the mntract 
fails, and the failure is not to be attributed to any misoofidpet jflTi?- 
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liw bmd /Hie paynitiit. In tlint tho fitilnii- 
was attributalile ciitin Ij to il«* Miidnr. T!if pni 
JTjcctetl tlif foiiiiaet or pnf nii end to it. Hn %% 
to ycrfonn it. if the undur liad pi jinrmf 
wliich in gomi faith he ■iv.k hound to do. On tl 
Dm hrant '* uas a in \\liidi thn Omit 
plaintiff purclnsor iiad lust his lim fur part pay 
chabc-moiicy, hpcausa his conduct was quite inc 
the idea that the agreement had icnuuncd in form 

Now in the present case hefnro us it would 
that the.Suhordinatc Judge, A. P., did hold that the 
entirely on account of default 


Biw»m 


Keciii at first sight 
coiitmct falli'd 

on the part of the purchaser. He 
said . ‘ The defendant No. 1 has done all that was neces^ry for 
him to do for completing the contract, and plaintiff has deprived 
Inmself of the same by hi.s own unjustifiable omission to get his 
deed registered.’^ If the Subordinate Judge, A. l\ had stopped 
there, there might be gronud for the cuntentiou that hi- found as 
a fact that the contract had gone off solely through plaintiff’s de- 
fault. But the Subordinate J udge, A. P,, w out on to say, " ike .sale 
to defendant No. 2 is no doubt a fraudulent transaction This 
finding is quite inconsistent w ith the foruier finding. If the con- 
tract went off owing to plaintiff’s defanit, svliere .ind whose was 
the fiaud m defendant No. 1 selling pari of the bind to defomlant 
No. 2 ? If there was fiaud in the sile of piirt of tlie land to dc- 
fondant No. 2, then there was still .i lontraet, vUiich plaintiff Imd 
not rejected or init an end to. 

Haying regard to thc.se inconsistent findings, the only course 
open is to reverse the decree of the lower appellate Court and 
to remand the appeal for lehearing in refereiico to the al»ove 
I'emarks. If the Subordinate Judge, A. P., is of opinion, on tJji 
evidence before him (which was adduml on the 4th lssi|c— what 
relief, if any, is plaintiff entitled to obtain ®), that the plaintiff bt 
his conduct showed that he repudiated tlio contract (aasuraliJt 
of course that plaintiff did really piwide the Is. 742 wMeh mm ‘ 
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defendant No. 1 did not appeal against; the decree of the first 
Court. But if the Subordinate J udgo, A. P., on a review of the 
noted authorities above is of opinion that plaintiff having really 
provided the Rs. 742 which wore paid into Court, is entitled to 
recover the same, then as regards defendant No. 2 the fpiestba will 
arise whether plaintiff is entitled to have a charge on the land sold 
to defendant No. 2. That will depend upon the finding on the 
issue whether defendant No. 2 had notice of the agreement by 
defendant No. 1 to sell to plaintitf. No finding was recorded by 
the Subordinate Judge, A. P., on the question of notice. The re- 
xnarh that ^ the sale to defendant No* 2 is no douht a fraudulent 
transaction is not a clear finding on the issue. As regards the 
land not sold to defendant No. 2, the plaintitf is of cour.se enti- 
tled to a charge, if he really provided the Rs, 712, and if he has 
not lost his lien by reason of liis failing to carry out his side of 
the contract. 

Decree reversed and appeal remanded. All costs, including 
co.sts in this Court, to be dealt with by the Subordinate Judge, 
A.P., at the rehearing. 

Decree reverted and appeal remanded. 
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Sefore Mr, Jmtke Uarut^ and Mr, Judite Fidton, 

NiNfSAWA (oBioiSAx Defssdant No. 1), Appbxxant, ®. BHAEMAPPA 

AND OIHBES (OEtQINAL PdAISTITTs), RfSPONDANTS.* 

FBhhiiee—Endenee Aet (Zofisn), 8ec. S2, Oh. (2) and (a)~Derd-Boeitah 
in deed— Description o/ iomdan/Staiement apaimt jneimiai'y or pro- 

Intere^L 

file pkintiff gnwl in 181)3 tc teio\ ei po«!sos Jon of eeiiain laiMi Tk^ ielend^ 

aats deniod the plaintiff t, title. The plaintitt temlored m evidence a i-sgistered 
mortgage-dead of adjaeeat land exanded ui 1877, ahich sot forth the bomidariea 
of the land compmoti iji the mortff.igc, and as one of such Ixjimdariea referred 
t» the kad in question as then belonging to tlie plaintiff. At the date of the 
dead there was no litigation esiatmg between the present litigant*, aad at 










ol’al evideneo. Having lu viow tho lacfc of plauitiit H possossion 
in 1S77, the evidence of wifcJiebses Noi. tO, 42 and 69 appears 
more probable than of those foi' tho <lcfenet‘.’' 

In second apjx'al it is object td that tho doemnent cthibifc 70 
was inadmissiblo in evidence. It is athnitted that NingaTalwar 
is now dead and that ho was owner of the Hurvey No. 94, which 
was bounded on the west by tlie field now in dispute. It is not 
denied that Ninga Talwar executed the original of the copy of the 
registered mortgage-deed, exhibit 70, and lio objection was taken 
to the admission of the copy as such. A recital in that deed is 
that the land on the west is the field of Bharma Talwar, 1. e., the 
present plaintiff. The -weight to be attached to such a statement 
cannot now be considered by us. That is solely for the Judge 
of the lower appellate Court to decide. 

But it is contended that tho document wa> inadmissible in 
evidence, and that thus the Assistant Judge was -wrong’ in re« 
lying on it at all, and weighing the statements in it in eounec- 
tion with the oral evidence. If this coutoutiuu is sound, then 
the decision of the lower appellate Court must )je I’eversed, and 
the appeal remanded for the Judge to weigh again the evidence, 
after excluding from consideration this document, exhibit 70. If 
tho contention is not sound, then the appeal must be dismissed. 

The Assistant Judge apparently held that tho mortgage bond 
(exhibit 70) was admissible, and the statement therein, as to 
plaintiff being owner of the land to the west of the field which 
was the subject of the mortgage, evidence under section 32 (2) 
of the Bvidenee Act, which provides that a written statement of 
a relevant fact made by a person who is dead, is itself a relevant 
fact, when the statement was made by such person in the onli- 
nary course of business. Tho a}>p]icaljili<y of this clause entirely 
depends on tho exact meaning of the -^vord.s course of busTness.*-* 
The expression occuns in more than one p!aco in the Evidence 
Act. Tims, in section 16, when there is a question whether a 
particular act w-as done, the existence of any course of business, 
according to which it naturally would have been done, is a 
relevant fact. Illustration (u) to that section is evidently tho 
ease of Metkerinyton v. AejwpOh The "course ’.of business" 
U)(1816)4 0aiapbea,I38. 

^ 1047— 6 
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there 3 >m liivwai’il wa^. a Pirhtiii Uia<;e in the cnnat* 

ing hou^e. It was nut a n^n^t* in a piivate honsp, wisich how- 
ever uiethuiluMl, canm^t emji the sime nciuhtns tin- rtnlhiarv 
routiiu) nl' ,ai < Iht.*. S,, to i, la Mali >n 11 1 the Coiut insy jire- 
M!na- th. t\i-( nc, .1 an> fi-t. ahich it tliiuk, lik. ly to Imvo 
happuu'l, rc^inl 1« in., Ini to lh.> ruinuum cnnrs* t»i’ natutal 
('Tent-, liuip in mn at t, nul jtnlnii' and jiiivaie husin — in tin ir 
lelution to th. t u-t- ..i tlie particul.u ease. What is ineant hy 
" the crniunoii ami-.* oi pulilic mid pri\att> hit-iiu'ss V’ Ilhi-tra- 
tion if), w ith it - n splmiation rs fo the jmhlie bu-iin -s uf tlm 
Po-t Otlicv. Pri\:iif bu-iin*ss wmild apparetiUy apply to Mteh 
aaiseastlui ullii.h.l tu {Ueihmmjmi v. K.ntp). I! the 
espressioii wa- in.'ant to include the dealings of a private iiidii 
vidiml apii't Fmm his avueition or business, difTmmt language 
would li.wo been n-i ,1. The explamitiou to illubtvation (e'> of 
the same s.'ct' an (11 [) -peaks of ‘‘ a man of business,” uhich in 
its uoll-kufmu populir 'Onso niust mean a man hahituailv en- 
gagv.l in mcicxmile trnisaetiuns uv trade. A^^.iin. in the Jx} 1 1 - 
nation to s. ction ! . it is said that a per-on is -aid to ho a. ijuaint- 
cd vdth tho L.ni.l writing .,f an..lhur p. rseu, tvluii in the ordi- 
nary f.)iir-e ot bnsi*uss doonments purporting to he wvi't.*i. hy 
that person have het 11 Iial itu *l!j suhniitted to him. Hire too, 
the expression must m. an m th * ordiii uy e mrse ..f , proi. ssiona! 
avocation. Tim illustrathm i tint of a hrokor, to whon. ietteis 
are shown for the purpose i.f a n ice. 

Again, by section 31 entri.*- in hooks of aemmd ngiiluilv 
kept in the course of husimss, are releiant. In d/)a.t/nr.'^mw< 

V. 'J7u' jYem JJhnrtmup Hphimny mul IFeanwi >' 

West, J., referred to a private iieeoui.t hook tendered in niidenee. 
winch had been entered up casually once a ueek oi furfnh.ht 
with none uf the claims to coiifideuee that attach to hooks entered 
up from day to day or (as in lunks) from hour to hour as trans- 
actions take place. “ These only ” (he .said) « are' I, think* 
regularly kept in the courac of business.” ' 

Having regard, then, to the above consideration.s there can I 
think, be no doubt that the expression “ i« the ordinary course 
d) (1880) I, L. B„ 4 Boa., 676 p, 683, 
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of ill saetioii ^12(2) must be rtui hi tlu* ihh % If* 

may ill oiio souse ijc true that it in the orbiiiar\ eunr^'O nt 
bmyiiest,^ ibr a iiioriga^tMlce«Ho eiuiiniu runitU of the lunnm 
daiie'i of ilie land inorfcgugeil But that Mould not make iho 
recitals evidence. The question is, whether the iiiorienge-ducil 
itself ih a Hfcateiiieiit made in the ordinary cour'-e ut husinesH* 
Looking at the particulars set out in clause (2) of section 32# 
which# though not exhaustive, may fairly he taken as indicating 
the nature of the stateineniA maile in the course of business/^ 
and looking at the seme in wdiicli the expression is apparently 
used ill other sections of the Evidence Act, it cannot be said that 
a mortgage-deed executed by an agriculturist falls ■within that 
term. It is not the profession, trade or basinets” (to borrow 
the words used in section 27 of the Contiaci Act) of an agri- 
culturist to execute mortgage-deeds. 

I pass on to consider whether ilio document K admis'^ihle un- 
der clause (3) of section 32 as a stalemcnL agalnsi tlic pecuniary 
or proprietary interest of the person making it. Theie is good 
authority for answering this question in the aiiiruiatii e. This is 
contained in the judgment of Couch, C. J, in liaji/h IjednAitml 
Singh v. Jlmsnmui ZaJdpafteo Tkdvorahi^^K The qin^^stion before 
the Court urns whether tlie rent payable to the zamiudar by 
the Ghatwal during a certain period ivas Es. id or Its. 175, 
The zamincMr relied upon a stalcment# prepared by the then 
zamind& many years previously, of the Ghatwali \illages in the 
inohal# in which there was a recital against the name of the pro- 
perty in question that the original rent was so much and the 
increased rent so much. Mr, J ustice Markhy held that this state- 
ment was inadmissible. He said : “ I cannot bring it undiu* any 
of the rules of evidence which allmv a statement of a deceased 
person to be put in evidence. It does not appt^ar to me to be a 
statement hi any way detrimenlal to his interest : on the contrary 
so far as regards the rate of rent# of eourstg it ivould be his 
interest to state it to be as high as possilile/^ In appeal, Couch# 
C. J,# and Ainslie# J,# said : ITo cannot concur in the opinion 
of the learned Judge that this statemeiit ivas not admissible in 
evidence* It is a statement by which the interest in the mehal 
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of ihi’ pf ri(.« h nr uli, nti d ; ii is a f.ain.st Iji^ 

intvrnst and hi> juitjnu-t ny Tin t IT rt nf ii U to 

cut <!.nui tlu‘ iti'Mini tai.\ i , mjh;, , t H to th tinuiiv nr 

memahi.m... ttbul. n, „ti i. ft t- ,ru. that in utu'iMvi nl ifc 
UuTo iH wh 11 1,1 ly I., , It ! t I h . nnt iiii,t his inturrsl but in his 
la%nur iiaisi, . th, -iimatu nt‘ th,- nnanial r, iit and in('rna«.'d 
u!ii pa\,il,h to him. liTitvlnii t dncuim ut iif 1111*1 kiinl is ten- 
di‘r,d in tvi.h nc***, ii is t,u 1 to hi aiu,],.! intu part,, und tin* part 
whifhis in fiuour of ilu* p, i „m luakimj if rcJ.Bie.i, ami that 
which 1. ngumsl Ida intm sfc am pied. Th.. ipmstion whether, 
taking the dneument as a whnh*, ifc is aciatnsfc the interest of the 
propriotaiy right of tin* person making it. In estimating the, 
valno of any particular part of it, that may lie looked at ; hut the 
principle upon nhich the admissihiliiy of it is determined h 
whether it has been made umler such cireiimstances as makes it 
reasonable to suppose that it was clone bond fidr, and the state- 
BiCBtb are true/’ 

Just before this pa*,snge theie is mention of the provisions 
of the Evidence Act. The jnd.»mtnt of Jfr. Jnstice 3 Iaikhv 
was given in Apiil.lfcTJ, and then ,h Tin eiid an I.allH.nrmnd- 
ed m or before ] 8 h\ it appears tint the a*hni„d,di(\ ..f the sfate- 

incnt in cpicstion was c*>nrid. le 1 witli r* iei. m*. fo Act { of ]h 7 ;i» 
C' The Indian Ev dence Act Am] .in. if Aci II of lsr,f> l,o 
to ten as the E\idence Vet tli.m applied le, th, re is no difTereiici’ 
m the principle to be . pplhd \ct 1 uf 1 made no chaiieo 
m the aw in tin, re,pect. If. then. ,t..r ment of .i irandnd.lr, 
that there was a cerium flhatsvali occupani in portion of his 
mehal, w.w held to be a slab ment against the int.iest of the 
zaminditr, in the same m ay the statement of a registered omipant 
of a suiwcy number in the ihnul«g Pres! leney that he is indled 

be held to be both against his poouaiary and proprieta'ry interest. 

If so, thou the same ®se quoted above is also »n authority for 

onfeto admissible in ovidenee not 

' co^teined in it as was adverse to the in- 

P y against intac^t, and formed a snlMifcais«ffl.i 






ik liiH wm kill fl‘nTii in K .ulin’; i i f !fi >? Mihf- 

Wf/ ami thcnn^i till* fiMim r of Ibf liihm fUniui e Avt aii** 
iwinilly taok liii> ra'<‘ iis III! iTi^tr t’l HI nl i tat»iiiiia uuA iinha 

cmtlmaiy C0mNi‘ c>C hiisiui,'< 4ti (I'jk nnd tmt nf n sjak'^ 
meiifc interop !l) nn vrliirli ^fnanal k wm 

clecklcHl^ siill thn priiicipl*^ i^stalilikliad liy lliat ease Is in no wny 
weakennid, 

IlmTcnot been able fo find any Iloinluy eise wbieli in the 
least tonelies upon ihw iinpoii iiit piiint j I s ly iinporianf^ lieemiso 
it is ovicleiifc that the adoiissihilify of impartial '.taft meuK nnirlo 
by third parties loin^ before any clispai^^ or htijiiatieii had arisen^ 
lansfe often turn the scale in wtegliiii^ tlie cuiitraihetyjT deposi- 
tions of witnesses called by the partits to the suit. Here Xinga 
Talwar would naiiirally in 1877 have known wim was oeenpyin^ 
a field next to his own field, and ho would naturally express that 
by reciting in his owit moidgage-ckn I that In-^ own field was 
bounded on the west by the field of ilv' i uu vdio vri. occupying 
that next field. It is an accidouf thal thi^ staieiueiit is admis- 
sible in evidence, because if is part of a statement which is 
admissible as a whole as being ageinst the inten d of Ninga, 
It is easy to conceive a case in nhieh Ninga might have made 
the same recital in a statemeiife not directly against lu\ own 
interest, and so not admissible ni evidence, though practically m 
impartial and trustworthy is if made in a moitgagc-deed. That 
must be admitted ; but this fact ought not to prevent the applica- 
tion of the law, when the case does happen to eoino within the 
four efirners of the section. For these reasons I think that 
exhibit 70 was admissible in evidmici^ and ’would coiifiim the 
decree with costs. 

PuLTOH, J. The obI}’' point argued before us by the learned 
counsel related to the admissibility in cv idenco of exhibit 70. I'ho 
question at issue was in reference to the nature of plaintiff^s 
possession of certain lands, ami in the course of tho hearing a 
mortgago-dcod of adjoining land was given in evidence to support 
Ms contention by showing that his name occurred in the recital 
of boundaries. No objection appears to have been taken to tho 
document in the Court of first instance ; and in the appellate 
2 Smith^e n^wiing Cases (M.), 818* 


IS 
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TunH till- rinr-ti.nMwi L.t h_ itiyi iikli .1 m l.y tlu A'-i-'tiin! 

■(v lit' ) t iii (1 L il t !i it t \Li it 7il " a i i ui'm sit 'i\ i. jh 1 & m 

ilO H'' til !’ 1, It 111 If I’l ! Ilf (* 'H’’' ' 1 Itll 'hll 

A', llio w ' 11 if t' I j) r (i-.f i 1 1 ' Ilf riflK'r 

(if thf jifirii' , to flii . oiif, it mu t. i t!‘liik, 1. - o, u.-t ,lfii jlmt llm 
fttlinis-iliility i f tin utti 'iiui 'it ii> j tii 1 nu v.Iii tiii i it falK witliin 
the tennsof fct toil til’ of ih. lAnlimf Af4. Mr, Shi^rnm V, 
IMintitlurkav, n ho ti} tj < nrr 1 for i hi iis|tiin"i tit, ttrui li ijiiIiM>il that 
thr CiiM' iiiiglitln fin.i.il h\ -.rtioti Imt v.. aivuinhlt to tako 
this \ia\v. 'I'hi' A''‘>iii,uit ajijiaivntly ivlh »! on clanso L’ of 

wction 3>., but ill". Rubirtf'on afjjjinul thal Uti'> eLut it* wa^ inappli- 
cable; mS. with Ihi^ foiitcntiun I am disposed to (i^tcc. ft can 
hardly be said that tin' ciecutiou of a iiiort^^aoe-tlocrl is nn act; done 
in the onihiary course of biiiiiiti.-. Doubtless when a person has 
detmniiicd to inorlf nc,c his latid, tlic insertinn of the boundarh s 
is made in iho ordinary course of iJu' busincs' in cuufse of 
transaction, but J llfink tli:itinu-.in<, Uiephras,. '• in the r.rdiuafv 
course of business ” the Lc^^isi itnn* ])vi>l»ably im-i nded ro a imif 

in evidence statements similar to tho'C .iilmitte 1 in Cii.Ifuid a* 

coming under the sunc dosciiption. The 'ulytei i- deali uiih 
in Chapter XII of Mr. Pitt 'J’ayi .r’s I’n u'm- on tlie L,w of 
Evidence, and the cast ^ uhich In Im'- cohct.d show that this 
exception to the gmieral rule against hcaisit - vkmds only to 
statements made during thv crau-t, not ol an.t paiticuiar tmns- 
action of an excej'tional kiutl such as tin execution of a deed of 
mortgage, but of busincs-, or ])rofc>sional cinph>yiai'ut in wliich 
the declarant was ordinarily or habitually engaged. The plirase 
was apparently used to indicate the current routine oi' business 
which "Was usually tollowed by the pei'son whose liccluratioii it 
is sought to introduce. 

■While, however, considering that clause 2 of the acetkra can- 
not be applied, I think thcro is no good ground for hoKling that 
the case doo.s not fall within the terms of chiuHe Jl. A mortgage- 
deed taken as a whole is certainly a declaration against interest. 
In the well-known case of v. Jiidgtsay an entry in the 

accoucheur’s book that Ms fee had been paid for Ms professional 
slices was admitted as a Rta.t.An.o,«t 0 4 « o4 •* m .*1, * J* At. 
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mere oi’knt»wle«l|fmciR ctf th(‘ rmipt of a h'C coiiom iimlor 1887. 

desmptiiin, iinn*i» inure dtn-s tui acknowliMl/^'ineuf; thnfe a poreon XwaAWi 

htis received money which he is h nm I iu rep.iy. In a inorh^nf'o* BiiAEMApfA, 

clectl the inort^a'.'or not only ncknowkHl^e-. his liahlUfcy to repay • 
money, hut also cliar:fCN Ilk Jaud with the dehl, and, therefore, 
it .sccm.H that Die deed as a ■v\!iule is a statement asjainst tho 
pecuniary and proprietary iutciest of tho poison inakiiie- it. Tho 
iloclarant would be iu a better position if tho deed w’cre cancelled 
than ho is wdiilst it reniainy in force. 


But it may be urged that even assuniing this argument 1 1 bo 
coiTeet, stiii it cannot be said that tho recital of houndario.s, 
which is the only part of the deed that is relevant, is a statement 
against intcrc'^t. It was probably a matter of iuditthrenco to tho 
mortgagor u Indlier A or B was Ins neighbour. On this point no 
doubt some difllculty arises from the wording of the clause, but 
the difScuIty, I tliink, is more apparent th.in real. This recital 
k a statement of a relevant fact and fornix .i m it ria' j irt of a 
statem ‘t against the interest of tho decl irant. If this is a 
correct description, I think it must be accept d as a ■'tatuineut 
against interest hating ivgai 1 to tho context in which it is tr^ed. 
The real question is, was it lun tori d in the mra-ig.igo-deed, or in 
other words, was it used for the purpose of adtancing the inten- 
tion of the deed f If it was so used, then I lliink it was ti state, 
ment against interest. The words themscdves may lie innocent and 
free from any taint of prejwlice to the interests of the declarant j 
but the context shows that they were only employed for the pur- 
pose of more completely describing tho propcrt\ mortgaged and 
of rendering it impossible for the mortgagor, if dishonestly in- 
clined, to raise any dispute as to its idcutih'. Tim Registration 
Act required the luoution of other properties abutting on the 
mortgaged land, and although such properties might perhaps 
have been sufaciently described wdthout mentioning the names 
of their occupants it cannot be said that such mention was irre- 
levant or superfluous. In the cases of Eigham v. Rtdffwag and 
Rajah Leelaniind Singh v. Mmsamai Lahhpuffee Thalcoorabi the 
principle was admitted that statements and entries against inter- 
est might be received as evidence of independent and collateral 
a){1874)S8 0»l.W. B.,231, 
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U^ore Sir C J! Fmran^ Ei^ OMef JtisUcej micl Mn GmicIj/, 

YAMAl ^ YISHNU GOIiHALE (oeiginai* Deeexbahx Ko. 3), Afpel* 
t'^^ASUDEY AlOEBHAT IvALE A^’B akotheh (oEiaiNAL Pl ai; 
AKi) Depkebaet Ho. 2), Eespoebents.^ 

Part'd iOfi Act {IV oj 1803), Sec. 4iil)-^Aj)pliealion of section — Piudllng-, 
hthmtj^ng to miditkI(Afamdij---Ee-aeqyid^^^ hj memlers of such famih/ 
U has been sold to a stranger does not give ang i igJd lunler the seeiion as '‘ag 
suc7i> stranger^ 

A dwelliiig-lioiise belonged to four brothers, Krishnaji, Bainchaiidra, Ya 
and Parashram, joint members of a Hindu family. In 1874 the sliiUT 
Krishna, ji and Parashram -were sold in execution of decrees against- tlicin. 
in 1877 the remaining shares were sold, and finally the house, became 
property of the plaintiff and one Karandikar iii equal moieties. The pla; 
sued Karandikar for -partition and obtained a decree, but pending execi 
Karandikar conveyed his moiety back again to Hamclmnclra and Taman, 
brothers had continued to occupy the house notwithslandiug the change 
ownership, Yaman now applied under section 4 of the Partition At^ 
of 1803) to be allowed to buy the plaintiff's moiety. 

Edcl^ that lie was not entitled to the advantage given by the section, 
is ownership, not occupation, that gives the right. After the sales in 167^ 
house no longer belonged to an ^lndi^ided family. Taman and liis Lrot 
were then either tenants in the house or trespassers. The question 
whether the dwening-house at the time the shares tlierelm which had 


mm. 

Jminarg 11. 
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»eeatm! Imi not lirfutigiiig in an umlmiletl familj wtlliia 

tlie lamnittg of seoiloii 4 * 

SrcoxB appeal from tlie i\I Bib lllliiltliir IB B* 

Kiulkanii, aiklifimital First CLis^ Hitlionliirite Jinlgi*^ of iLitii.tgiri 
ivilh appellate po^^ers 

The limine ill dbn oii finally h il tti Blilksji 

CfolJuh , vJhhIi IKuiiigiuut ei u , Kri liiuji I! eiielmiifiriij^ 

Taiinii niid Fai i>hra!in In J am iry, Ih 7 !, the *41^111 s of two of 
till 10;!/ Kiifchmji an*l FoM^iuim ^ s dl in of 

a decr ee a 4111114 tUmanl \u i 1 n ht nu » ICfiramlikir. In 
1877 a iimmy 4 01 e* wi*^ old mad a tisf tie h iis of Visliini^ 
aiiil hh (VishnnB) luti h 4 in l!m !nt 1 Was ill in e\eciitio% 
amt after p ^ 4 n ^ tin n 41 ^ ^ i *! I m U \ fin 4 ly e m\ yeil fo 
the pr^!»eiit rt^ nuh iit 411 1 1 1 uiu* ) \ 1 anh v Wurhh it ICihn It 
wni's ilecilicl in a f niir '-tiit J. !*. H., 14 Ihaii., 1 iI'j l!iat hy 
liB piirdia-^e h » In earn ‘ cm il 1 1 / m *1 fy tif the 42 1 fimias 
imd th it Karan UK. r \va^ 1 1 iith 1 i 1 the iiihi i% .:.: ■ 

S «« 

n<' accoi-iUn,ly t'^i ■> vii* f r p'um' n fn I oUuiml ; 

11 fi'crec, bat jeiitlln" tueui’ n, Ft. ni blvnr in t* aivoyeil 

iii-i inni( ly ( f tl LnU'.' to U.i’uf li t'lt’n md V'amii th> •■ ins o£ » 

the oii 4 inal tiwinr (Vi'hnul, . 11 . 1 ^ .a an n >,v appli* >1 unticir noo- : ’ 4 

tion i yi‘ the I’m titi ai Act (I V m isO.’) tn be ,ilhn\ * I t ) }nuYiiasa ”i ’/3 

the l,jlaiiitih% '.hare by bun tla value of it. Ills appli* 

cation A\ 1 , ii jtutul. Ihi .ipp ilt'ie Ju Ij p a i ' t tbs following : I 
oriler— ' vf ; 

duL t tint 11 i h n 1 ‘ | d e ^ n « tt i!» ni flio pr -lU o i flier of 
the HiihuuUn dc .hidjf * cd ll ij ip ir ui lli \ % ir 4 tliiH r mrl h ht tw 'oii tlio 
pWatiil autl dcteiuLtiits Ko « - am! 3 \ H i a It mtli a iiiiil Viiin m)i tlw^ app lliiiits i| 'i B 

.Oiilj* and gnm. in the ImMyr mi In |o}iiig hilf tho aiiwnt of tlii 

highest hid to the olliei parlj^ thn defcmhuis 2 ami 3 hung at liberty lo 
hM Jointly or fccwmllj^ and that 4 the H%k hi^ by iln Htfilfi il 

i^houM not he completed ^ ithont the latitlt* n of tlii* SulK>i*«liiial 8 Jiidg «4 ^ . 

Taman (original dofondaut No. 3) prefortocl a second apptid* 

M. 3 . GhuaUdf for the appellant Ygmm (original ikfoadant p-i 
3)5— »We have been all along ia possession of tha house, 

the interest of mt two brothers Krishnajl and Faraslv -J 
ioM m 1874* Notwittiataailng the sale of their slmres ' J 
family* to h®' t |o|nl famhyj and our snhsequent ' i 


VA«42¥ 
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parchase from Kanmdikar wai eSbolod Iw o, ». i 
jomtfamUy. a. object of eeckiori ot fb! p .T”'*®' “ 

S?™ mooetral property to «oy „( thelomtal “ f'f *° 

ander certain eondition&. ?aman fhr. „ ^ family 

to be 6 co-sharer in the ioint famif has continu{>d 

Member of a joint family. of prc-cmpfaon upon a 

where the joint family hi^o romSueclT'’ 

- share of it has beenLid ioa ZniL " 

F-AKEAJC, 0. J. • clr.-^slf 1 

present appeal has been brou^l ori^ndh! rf 

O.I., n„nohamIr„, Vaman ami / f 

of n,b,.„, drooa.d, bar .labia 

In Janiwry, 1874, the shares of Kvn •• <^^ehis. 

tiercin were sold in execution of 'i flAr> ^ 

purchaaml by one KaJlur bITo ‘*™' 

on tbo other a:Te;:U:ir:o““ “■• 

l.ei,° o? Vi*„Tb2Tatt“stTIf"° “8“'* “« 

who eoM to Hnrdikar, ,vbo i„ tr^T” ‘° 

pWntiff IMe. It bae now boon d clrTl'S k'’ ““ 
the plaintiff under the above sales ant f K^raiubkar and 
entitled to a moiety of the dwelHn! i """" ^^‘^h became 

conveyed bh moiety ortb„ ro„ “"t, r^ “»2 Karandiiar 

Chandra and Vamanf ^ above-mentionod I?am- 

In execution of a partition decree ma^o in Mi 
question arises aahether mider the \ ® ^idt the 

defendant Vaman, the annelhnf V cncams,tances the 
^dvantege of the irotsS 1? t to take 

^honld L added STe !on1 TfTl 
Eost the possession of the house The kZ 

Chanbal reHed on, doeTZ anlVf wWeh . . 

ft is the owne^Hp I Z t ^ ■.,[ • ‘ 

dwelling-home and nofel-' 

ww^aiicp which brings the »rt>vkin«c. .. 

■ I , . . ^ provmonsi # seetjop; i ■• } i .V; 

j ' I- 
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tlio sale in 1877 were cither tenants in the liou.se or trespas- 
sers. In neither capacity %voukl thiy possess any privilege 
of pro-einplion. The ijUt.sion i , %\hetlier the (lwlhti 4 -!»oua« 
at the time, nheu Ihe sh at s then in which h.vl not ht < a suit! to 
Karandikar v^m• li.Uisfciml to the phiintitf, helongul to an 
untlividod fimib'. Tin anwvu’ iau4, we think, ho in the nega- 
tive. The house Iheu Ixluu.'ttl to Karamhkar and the luirs of 
Vishnu whoso shaves had not hetn conveyed to Karainlikat. 
When the Utter shares weu Iramterred to the pUiniiil, he and 
Karaudikar hecuuu the owners in cumnson of tho house, and it is 
plain that, as hetweeu them, section d- o! the Partitiim Act had 
aio operation. Thi ^uhswinent pmeliase of the interest of 
Karaudikar by Eainchaialra and Yaman diel not, in our opinion, 
confer \xpou them any ri .(hts which Kai-andikar did not possess. 

It w'as in their hands re-at 4 uijcd anecUiul property, but not 
property belonging to an uulivided family wdthiu the moaning 
of section 4. 

Wo are, tilicivfore, of opinion that the lower appellate Couit 
took a correct vnw of tho ta- . Tho mdi-r w Inch it passed was 
really an order under -a.hn -b clause (2), and no exception 
can be takvii to it cvcipt that tin* Cuint on^bt to luue vnluis] 
the house bti’oit putliiu it up f'T auction between tlie parties a' 
directed by sceikn .j. This c.ui <-lill be done. Tho protisiom 
of section U, claiM. <’) b'ac, we think, no application to tin 
present case. Dicrtc confunitd with costs. 


\ JiKA» 
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Before J/r. Justice Famn^ ani J/r Judke Fenedc* 

BAfiBHET GOPALSHEt SONAK (origin: vl B. ^rNDAM-OryoNEvr), 

Apfegiaxt, tj. MI PAINS A'flEB vil.^d BAbEBAHEB BABUWALE, 

(origin \L Plaintiff- AF i'Ltcv:s'i), Be-sFondi;ni.5^ 

FaHUlon Act (IV of i8^B> 3, Suhsics^^j 7pj tr'tmpi tc Jbr pm^tUion*^ 

BhU for mi iifton % Jiaicr against iianfacc — Pioctdinc^ 

ScwiioR 4(^) of Partition Act (IV of 18D3) applies o il} wLc’^e the tranks- 
force SROS for parti tion% 

AVIiei'e tlie suit h brought b}- the sbaier agnnst tbe tia isfcieo, bcct^on 2 
must be applied. 

In cases ivliexe section 4 applies, the Jud^e shou'* 1 make a val i<it on of ilie 
sluie of tile tiansfeiee only and direct its «ale. 

SrX‘OND appeal from the clecifeion of AT. II. Crouo, District 
Judge of Poona. 

Appeal from an order in execution proceedings. 

The plaintiff brought this suit to recover his share of a house. 
The fir-st two defendants were his brother and motliei, and he 
complained that during his minority the house which had be- 
longed to his deceased father had been sold in 1879 by them to 
the third defendant. He claimed to recover a half share of the 
house which was in the possession of the fourth defendant^ to 
whom the third defendant had sold it. 

The plaintiff obtained a decree declaring that the sale by de- 
fendants Nos. 1 and 2 was not binding upon him and that ho 
wms entitled to recover a X share in the house. 


^ Second Appeal, Ko 158 c£ 1608. 

(1) Seefeion 4 of Act IV of 1803 

**4(1) Where a &luie of a duellmg-liousc belonging to an undhL ltd famil^y In^ 
been itanefoned to a person who is not a member of suth family and such trars* 
lOTie snte for p.rtition, the Court slmll, membei of the fam*l\ King a 
lioHer shall undertake to bay the share of such tran-forse, make a valuation of zuih 
share in such manner as it thinks lit ai d duett the sale of such share to such sharo* 
holder, and may give all necessary and proper directions in that behalf. 

(2) If in any case desciibad in snb-seetion (3) two or more members of the family 
being such shardioHers severally undertake to buy such share, the Court shall follow 
the procedure p escribed by sub-Eeetion (2) Of the list foregoing section.** 
n 1203 --1 
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iiotieing tlmt t!mi section in its terms rekto=5 only to cases where 

the transferee for partition. The suit hero was by the shai^cr BkiSEm 

against the transferee, lie has ako inaile a inisfcahe in ordeiing MiBAHSAiaw* 

that the hotiso should be sold by auction. It is true ibat he has 

aLo oiilcretl that the value of the transferee's share should be 

paid by plaiiitiff if he is willing to buy it, bat in a sale by auction 

there is the possibility of a purchase by a third party and that is 

not provided for. As wo consiiuethe Act, if section 4 applied to 

the ease and plaintiff could have and had iindertalcn to buy the 

share of the transfeicc, the Judge should have made a valuation 

of that share only raid directed its sale. 

In this case, however, it is not section 4, biiti section 2, which 
must be applied. Practically this makes no difference in the 
order that will have to be passed, since section 4 (2) directs that 
the procedure presciibed in section 3 (2) shall be followed in eir-» 
oumstances similar to those that now exist in this suiu. 

They arc as follow i—^The parties were agreed that a division 
ol the house could not conveniently be made, and the Court 
at the request of the largest shareholder, the defendant, who 
owns of the house, directed a sale of it. When the case was 
before the District Court, the position was this ; — Each of the 
parties had asked for leave to huy the «>liare of the other at a 
valuation ; and the Subordinate Judge had ordered a valuation 
of the house and had ascertained its value to be Es. 500. All 
then, it appears to us, that the District Court could do under 
section 3 (2), if ho considered that valuation incorrect and 
that the market value of the house should be determined by a 
sale by auction, was to order a sale of the shares to the share- 
holder who offered to pay the highest price above that valuation j; 
in other words, the Couit had to put the house up to auction 
between the parties at the reserved price of the valuation, and 
distribute the purchase -money in the proporrion of the share 
owned by each* n 

^e reverse the order of the District Judge and remand the 
ease for the above procedure to be followed. Costs to be costs 
in the cause to be dealt with by the Judge when finally disposing 
of §ie case# 

Ori^r rmersei mi <m$ rmuni^* 
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M^/me AV, j?, tnid m r^fm! hftre 

Cliff fitifl Mp\ Jpfiii t 

XAVl.Ojr MAKrfKII WAI fA 
EKKCiXRA! UXT:i r 'SXI.J 


'>T), Ann !A%‘T, 
KKI\U-lH‘|.R|'¥rO.M». 


fiJi ****/ Hi ff prvn^ ij hi /«»'#/(' I f ,/ j 

tl>w<}/,h r./; )• liir^J.itt nfaN—OiJJ i« .'«•« f- ,/, „ ,„u t,r 

ffi w.w* f jf (itfitii'i ft* ‘ 

.li'i'.angirji N«rg.cnuiriji Watiin, a r:fr<.i, dk-.t in l.'-.jn lr:ivii.*r 
<>!imt'lsl(iu5j«id a <’.aiijrJit*-'*'t3I«-4lil:ai)aii(l twt i.raia!,.tiiii- i.i* Mn! 
wiTviving. By life will (writtc-n in tI-,o GHjar'ili torgf.jtgi?) Ih- dst( 
damgl.fr life Ids widow r.Jui&ngl.tor were ■* to iigr. i- tcgetLcr nr.d i 
Ibe affaiis wilh Kr.ar.iisiity " am! after Braiiekkiife deniii he gave I 
jwvcv over his estate tola's danpliter Motlilai ‘* or.il ro kmjr ns'ili.ili 
her natural life, everything is to reirnin rv itii hr r. ” The w ill il.,.n e 
“ Aitcrlhe death of Jioililai— Mollihai has Iwoetiik. natnely, I liai 
Bhai M«.‘'Smv!mji--tlici'e two boys are the ev.ruscf what. vir j.rr 
estate tliore in.ay he Ijckngirg to n-.e. They are cor.sidcied as my fh;h 
one IS to olTer them any hincliar.cc rr imycdiaeiit. 1 1 r.ve jren an <1 
wife and to lay daughter, MotUhai. ” 

lifM (ccnGtining Tultcn, J.) that rarehlai ai.d ink < 

:/iiitcre 4 ill tlie .■■■. ■ 

(2) {Varying the decree of Triton. ihot yedil al',: tva mi.s 
estate as joint lerr.nis sishjwt to the life inti rr.'ts i f Jtr jit k! ai {,i.d 
and i.ot as tenants in ciiminon-. 

One Maiioc'fcji Savroji Wadia diid intf'laie inlt;{7. Ii.-uiag 
(Moflifeii) and two Sons, ri:., Xiissenviiiiji aial V.avioji. Motuhai 
letters ('f administratioiuual until hi r death in lt!.7 ruaahtd in fd 
Rion anil aijoymont of her luisbaiidfe estato, alt 




4''" 


woh. xximj 


BOMBAY SEEIEJ 


NAVEoari 

M.iNOCKJfl 

'Wawa 

»?• 

l^mozMJku 


The follovsring table shows the relat:onsMp of tho parties 

Jehan:?ir5i in, Manekbai 


"Motlibai 
died 2 Kith 
May 1S97 


Kassera’^anji m. Pcrozbai, 
died 5th Tlaiutlifi 
May 1897. 

Motlibai was tbe daughter of one Jehangirji Nusserwanji 
■Wadia, who died in ISiS, leaving a widow (Manekbai) and 
Motlibai, liis only -child. Motlibai was then already a widow, 
her husband (Manockji Navroji Wadia) having died in 18S7 
'intestate, leaving Dvtotlibai and her above mentioned two sons 
' (xTusser wan ji Jehangirji Wadia and the first defendant If avroji 
Manockji Wadia) him surviving. 

By his will and codicil dated 1810 Jehangirji Nusserwanji 
TYadia left his estate to his widow Manekbai and then to Motlibai 
^(his daughter) and then to Motlibai^s two sons, Manekbai died 
shortly afterwards. The main questions in this suit were:— 

(1) Whether under this will Manekbai and Motlibai took an 
.absolute interest or only a life interest in the estate ? 

(2) Whether under this will the two sons of Motlibai (the 
deceased Nusserwanji and the first defendant Navroji) took a joint 
■interest after the death of Motlibai, or a tenancy in common ? 

The clause in Jehangirji's will on which both these questions 
were raised was as follows : — 

So long as my wife Manekbai mjojs lier nattiral life, the aforesaid two 
t|>ersons (£. e., she and Motlibai, daughter of the testator) to agree 
together and to manage the a&irs with unanimity, but after the death of my 
wife, Manekbai, I do give the whole power over my estate and, pi^operty and 
^Iso over the, payments and receipts to.mj danghteiv -Motlibaij 'and^she'''ls to 


2^avroy, 
Defendant J, 
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m .ingn nil t! o .fr,„ , ,, ,1 I FotTil, „ . , j, , f ,, H ft c, < n 
thing H tuumun un.la la, Ait , tJu A i i, , f \r it,' „ ^ },j ,, j „ , ‘ ^ 
»>n». atimK. Bln, ,,, ] Bj,,, , // , / , - 

an M.U III d . lu.'nh, , N n. , U , , ,|;J, ’ 

n . I It! I, M 

Jfotlil a a alMvc at. ,n 1 n dn , U .. « .d, n at the daie 

1 r r‘--V ti r 

J«m m Isis. liioi,.rh only i ditl, i i , « wi.!(.v.\ !,a,< . f his 
wkto (InrittososHh aijT . ititluUMh. () .heum.unt*,! h, 
posassum of ull until h. i duUl, m , is 17. i„ tins cm the 
losser tomfc acAn-<hn^ 1 y In.Id ( ct* p p. 8,’)} ihAb th- chain of 
her t«o ton^ to tlnir .kues lu.l kcoiac Kuu.Ihv liirnttition 

tho Pilule! f 1 ’1 tad that 

tho Mo of her liushandk cLitt had htt, mo lur piopufj . 

Niisscraaaji .Tcl>aai,i,ji Wmhj ( m, , f Jf, ihJ ,n\ ,, ,, 

above a.oniiomd, on the 5 t 1 i , is 17, illumt i. |k UU 
a will, ihtcdSth Jam, isso, wheuln ho lypo.nkd his \udow 
tho plaait.lf Ptro/bux.to ho his exocatuv. Jh clauses 1 to IS of 
this will he heyncathed lec-eeus oi s aious aiuounis to son 0 of 
his senants and. la alhiu.n, .h . i.,1 I ,s ev.cnf.K ti ull , 
mdam monthly pax a tluM kg.trc In ih, c c ,t c h 
of them ht dmctul asfolhm-..- 

t tln|o\Ci jio a \ i iUl^ I w i i f { , , j , 

II suhm .*1.1, . M 1 C ,i i , , , ' ' 

siHltlc, lu' .f nh 1, u. n . , j 5 

andmih, an mlu.uu.m! , m - „ tl 1 , M ti 0 ,, m nt'j'tlnit 

not be ontiful to tin s tine ’ o ' ‘ ' ^ll Hi 

And as to lapsed legacies he diiott, ! x> fullon s ~ 

uml oftk k .,s. « 1 , ,eu.I, 1 .. l,u|n, alkod h, fk, r«.,nh 

fifth, B»vth soscuth. eulHh, nuith, iuith, d.veuH., tiuif.h mid th„ .1 1' 
cWofthHinysUIlslutlV,,., rouiain c.«n 

Some of these legatees and annuitants sanived the testator 
audso^e died lu his life-time. In regard to all the« muMmU 
*|e follotfing questions were raised in the plaint; 





^n7 I gi\ e, ikn ho and becitio ttli dl tlie m 1 1 siJac of nij c ito wlut- 
sopver and situate unto ray siid e\eeutn\ iixim tiust toclnide 

t!io s mie equally miongalinn Hms upon liicir '’tUi t\\cui}«cBe \cu^ of 
age, and m lase I blull ki^. onk o le sou, tlun iq on ti %t ao to tiio \Uiole o£ 
tke ««aid uHiduc foi n cla so i ab>iluicl> upon Ins ett umng twr*iit>-ono jcais. 
Aid lUCHc I 4iill i I'^enocoiHois n I ds] allkirc rch i.litwr ci d n^bteis, 
fiei xipoii tiii4 a. to ooG u|n\l i alt i a> . of tbo ic uinc f u such taiigliter 
01 danglitirs (if moio tHn one in rjnil 4aies) fui thcii and h i icspectixo 
sole and sepai do ii»e upon ittuning one 5 caiS, oi muxi \ Imlicxci 

inay fn>fc Irappui. And a to tli., otiici one C([nal h'^lf p \t ii tlio and 
lesiduo up )n tiust to pay the jn^o no thcieof to ‘^aul mh Poio-sl ai diinno 
liei lilo ( nd aftci hti death upon iiiisi as to the ud list mci tioiiod cue equal 
half pelt of the snd losiduo to pa\ anlmikt o ci the same t > the pusciH 
heieinafter designated as my dnntibh tiusteos to be held hy them ipon the 
chaiitible husts herem'^ftu tkchie 1 And I d cl iie thxt in c-se I shall die 
•uitlioiit kaxing anx my sul eatcnliiv slJI stxnd pisse sed cf tlu 

said rcsukio of ni} estite upon tiiisi to p ly, tixnski and inravc o\ei the <!ame 
unto my motile i Bai Motiibii, Sou bp Slnpu ji Bcngilp of Bomb i) ruoi 
iiihabiiaut, nd Jehmglm Gnsialji, aLo of Bond^'iy Fami inhabit mt, hue- 
iimffcer calkd my *'cbin4hk liustot And I (kdaie tint in/ ^ad cha- 
litabl® tmtees shall stand pcjs-^^sod of the s id leSid e upon tiust to 
invest the same upon aiy sociuitie oi, oi guaiinteul Inq the Goxeumiont 
of India and to apply the annual income aiismg fiom ^uch imestments m 
or toatatda the endowment of such h npitals foi the sick and in donations,, 
grants and gifts to such dwpciisariC'H, inhiniuies, educat onal or chuikblo 
iiMltations situate m the Island, of Bombay as in thur oun absolute discre- 
tion my said charitable trustees may sJeet, tani also m lelleving |wr imd 


I89a 

WlBIA 

<# 

Psao/BAI* 


#c(j) \y}||yt||i 3 i* leganl to the said aiimiifnnls, all of wlioni 
smviietl the testator, it the Bu|iicst of annuities to them or any 
of siicb bequests fad oi 1 ipse by rea‘-on of death, bad bdia%iour 
or otlieiwise, ant! whetlu r in regird to the be iuests of annuities 
iiiollimes 5, 8, 11, 12 and 18, rill of a\hkh luuc fadtd hy loison 
of the annuirant. lu\ing predeceased the testatoi, the plan tilf 
becomes entitled thereto under clause IG or the ax dl, or whether 
such lapsed annuities fall into the residite ^ 

The 17tli clause of the will, xxincli dealt xvitli the residue, xras 
as follows : — 


Whether the annuities beqiieatliml by clauses 1, fi, 7^9 
andlOaic tlfpendeiit upon good kdnAiour of the aiuniilants 
and if so mho is to bo the Judge of ihcir beluiriom in tlufc 
behalf ? 
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r : 

“ 

, ,1 ii.u Pa, I- ihn. ‘ 

^ A. to llu, dans, tho plainHiT j.u.ul th. f„Il,nu,^r nn<.,Hori 
in tlu plaint - ‘ 

* \\ nru tlio irlaintlfT’i, liiflitN, if nny, mi.l. r <-Ian-,f 17 of Hit' 
m the ttcnt, (wl,ic.h ha. in fact !,4p|n ne.l,) of the sahl 

Jcljaiigiiji W atln Ing withmit ismc* ? 

The p’aint alM, stated that ali the tin«l<ts of the chaiitahle 
tJUsls appoinU-l hy Xuss.raanji's adl .had, and pr«vt.! 

m , if notcsaiy, iicw trnsteo. slionhl ho appr inii d and a schuac 

fcottlc^d* 

Motlilmi „„ tl,» :m1. M«j., 1M7, a fc» Jays an<.rl,ar »» 

Na^rwaaji. Sl.c lei, „ ,u,e,l ifg.,, ^.,.1,;. .he «|,,„|„tea 

h .11, he,. .. ,„s ^ „„era aaji a,,.! the f„..t reu.I.Ml) h. r e\Bea(nrs 

and gaic tlio -nhole of lui pi opt tty to thorn in . pi i] share.. 

Ihc jLiint pi.ij t(l fill a .leiiwon on tlu- iollmiiiy points; 

Jll) Wnothoc'uin. oflh, dut... 1 V,s... u dlu. limtlio, 

<tR uhnt iost.ii Jutio,td, -likulnlu M.» i ,kji Kuiroii 

\\ iulia, \ui<» iliul in \ lu <t1 In im u f 

«haM,.ihU., a, Hi h, . Uo, so-m o.p- f.vth l«kf im.hr 

tho Will of MotlilijuH iailicr, Jthiiigirji Xiimonmnji W.wiia? 

" (3) Wen- the amiuitif. t.i iiiontMy pimento f-mni hy tl„. « ,1] „f XHtmr 

good b, linvimir, and, ,f s wlm «... U.o of mi, li hd.aiio.n, ami in wo of 
apse ..-om dti It 1 or ba-i b ‘h.ii io ,r, and also at to aumntm .1 giu-ii by ibo 
io Hbo hadpKHUHOHSKl tbo to^Wor N««onra»,j,, did the plaintiff 

Sul?"'" did snob pay, Boats fall bto tlw 

" (4) What aro tbo plaintul’s lights under cluiso 17 of tie wfll P 
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^ (6| Wlmtliitew^tfliflNaastwafiJikkeimd^^ tli^milUf hismollierM^^tlitei, 
•and III cjiwllie to liiiii l>y tlio Ind l>y leas^ii of Im dying 

liefoic ia wImiiii did ilio la|ml tliaio belong F* 

Tlic plaint) fiirtlicr prayed that tlie share^, i£ any, of tlio deceased 
Hnsserwaiiji in the estate of (n) his father Mauoekji Navroji 
IVadiai (i) his maternal grandfather Jehsngii ji, and (e) his 
mother Mofclihai might be ascertained and handed over to the 
plaintiff as his execatrix. 

The case was argued before Pulton, J., who gave the following 
judgment :~ 

PcJMOK, J, : — In this s\iit the Court lias been asked to decide 
certain points as to the persons now entitled to the estate of 
Mauoekji Navioji Wadia, and certain questions of construction 
which arise upon the wills of Jehangir Nusserwanji Wadia, 
Nusserwanji Jehangirji Wadia, and Motlibai^ respectively, 
deceased* 

The facts are not disputed. Jehaiigir Nusserwauji Wadia was 
inanied to Manokbai, He made a will, dated 13th April, 18 JO, 
and died in April, 18 13, leaving one daughter, Motlibai. Motlibai 
was married to Mauoekji Navioji Wadia, who died intestate 
in 1837, iea\iBg Ms widow Motlibai and two sons, Navroji and 
Nusserwauji. Motlibai took out letters of administration. Nus* 
Berwanji died on 5tli May, 1S97, leaving a will. Motlibai died on 
24th May, ISO 7, leaving a will. Navroji is still alive. Perozbai, 
the plaintiff, is the widow and executrix of Nusserwauji. Mr. 
Inverarity, on behalf of the first defendant, fv^avx'oji, pointed 
out that his client was not interested in the points laised in 
paragraphs 4 and 5 and in paiagraplis (c) and (//) of the prayer 
of the plaint, but had no objection to their being decided in 
this suit, provided all costs connected therewith wmro paid out 
of NusserwanjPs estate. 

The first question to be disposed of is in regard to the estate of 
Manoekji, who died intestate in 1837, leaving a widow (Motlibai) 
and two sons (Nusserwanji and Navroji)* The facts as stated in 
the plaint are not disputed, andare as follows The said Motlibai 
obtaiiied letters of ‘administration in the year 1838 to the estate 
of hot said husband, and thereafter until her death in May, 1897, 
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rdWj pfiw«?sed aii4 enjojeil ^ai^l c^fa!i\ iltlitnuli law *slici 
\rm imtitlcr! only to a \\i Iow^h sluue !!h itnfj, flio nAi -ttiliN Um 
foii^ln in if cntiHul to Clntlii f»fifls f liiii i liolil 

iliat tlio iiifht of llu' in num e tlio s f i \\liif1i liny 
wineorijnull} nifitle Iha > It iniupI iiit In nl rnitiil*' 12 ^m f tlm 
Tiiiuihifion uul tliui \ ^hl I j n 1i t - is ii n\ i\^iiioii 1it<l 
iiiiflu ThtM » loulti 1 no ti ii »lift not if iviiliiifo 

liail hi t n ifnon t > slio % t1i it alf n i » lio! ho ^ w ii It ih tr aiiH 
Mill tkml on tl*iir lulnis 1 iit lli* A4\ff?o^ iUn oil mu I In wai 
lioi ill a {K itioiitos4i\i ^i<h i\il wh. Ih c n h fi to, 

to HedeU^lul m the nR uiom in Ih^ |t!aiil^ ml ih i* 
iiothiiiij to show that M 4iiha h 1 1 on li r !•%" h h tli,^ fli ♦ rule 
of liiaitathm must lie annliol* M uiid;ji\ t lib ^ thn‘i fore, 
bteamc meit^tdin Alothl u\ de. 


Km tmt 
lliMecoi 
Wawa 

Fiiiowii* 


I eoiaeBoxl ti Jelian^h’’ s n tit»o Tii tlooiili 1 elan 
will as oOioially inniskt^ d is e'- inlliAV-- — 


a-> ray \ti£s ti.h hn* inl)n il hi 

|itj Bs** (?. ff , slti and MotLl din/ut i cif the tc t d tt) ** 
and to BHiiage tlie nllunweh mimimiU^ Imt dt r tl 
lldtieiHij I d> th uld | erii n i*e iii 

ovft tlie piMia inliu !|4 t » . n ^ i, '^1 llti, 
all tleaCTias lal a If a] S *«]ip - h n i tn 

taiunun l^r x\lt i n h of M ilj u 

iiaineh 11a yu^ m o I Hu h \ j |i-.« ^ 
oaii Is of nh i \e 1 1 p 0\ i \ k e mIi i m It h * 

aie i msid nt I on i i 1 j , V * tn » n i i lii 

iiiifiodiay ni I in't 1 1 id d u t rn \ i «il un il « < 


Ontlm Ml^u'^\1>at «lHani\ Mf. Iiiut uity, »m of 

Na?roji, ha'? contemli'd th^t ^t'>^U’)Ji to un (Nt it' for lift*, and 
tliat lier two vms took ,i joint i'',t it m t -^ti* 1 in th ■ n on th ^ dnatli 
of tho testator, whilo, on tlio otlu'r Inal, the A Sonata Goneral, 
though not disputing that Moilib liS inti'rr sfc a life estate ftnd 
that the interests of her som becaina K'sfccd ia%liom oil tho death 
of the testator, has urged that they took as tenatits in tomtam 
and not as joint tenants. The difference in the result is obfiotts* 
If these sons took a joint estate, tho whole passed to N&vrojl op 
^^^the death of Nafi?orwaii3i, whereas if they li^ero tenants 
jijjht>ih^«®sei;wan|iS share passed under his will. , ,, 4 




BOMBAY SERIES. 



TOt. XXIIL] 

TIjc qiiMtios is ono of eonsitlomhle diSiculiii*. Tt Rooms to mo 
tiiafc oil the autlioritsos titod Bji” Afi% Invornritj it is oloar that 
if the ill, ns traiislafcwl, haii hmi made in England, th(“'0 sons 
would, in the ahsenoe of any woids of sevemnee, have taken joint 
estates. The tendency of modern decisions undoubtedly is to 
give effect to any words indicating an intention to create a tenancy 
in comraou rather than a joint tenancy, but still there must be 
words indicative of such intention, and with the case of Ariasltonff 
V. before me it might he difficult to hold that, if this 

will had been made in the Englisli langaigc. the C .uit could have 
construed it otheru i''o than creating a ■joint tenancy. If this 
question had arisen in the English nil! oi a native testator, vari- 
ous considciations would have applied, and it might have beeu 
necessaiy to icfcr to the rcmaiks of Arnould, LalsJamhai 
T* Gmipai 

But I need not consider how tlio English will of a Pirsi 
made befoie the passing of the Indian Succession Act would bare 
heeii coBStriioch for the c|iiestion whether I ought to apply 

any particular lule of conotrucfeioii to a veinacnHr will made by 
a Pal si 111 Pomhay in the year IS JO, The leal question is, what 
was the intontioii of the testator Now, since the decision in 
Kmrojt w Eoqrr^ \ it cannot be disputed that until the legis- 
lation of 1865 ^Hiic Jaw iinifo'^mly applied to Paisis and their 
property in the Island of Bombay by the Supremo Court, and, 
riuco it was closed, by the High Court at its Original Jurisdiction 
side has been, as correctly stated in the eloir and able report of 
the Piisi Law Commission, the English law^^ sulqect to certain 
specified exceptions. The Advocate Genoial called attention to 
the decision in Mdhhm w vheie in dei.ling \\ith tho 

rule in ^ and its efleci on the disposition^ by Paisis, of 

immoveable propeity in the Mofiissil, Sir C. Sargent said , Even 
rnmuing English law to be the !e^ hd in tlie Mofussil, or Ihat^ 
at any rite; it must be applied in this Court in the absence of any 
, te lod^ the English law so to be applied cannot include the rule 
in Bhelley s caBe^ which although said to bo a rule of law and not 
merely of construction, was at any I’ate a law of property or 

U) (1809) 7 5ia (S) (X80W i Bom. IT. C. Ecp., 1 . 

m tmm) 4 Bom. m 0 . im p. M. m atsi) 6 Bom., 1 61 at p. 153. 
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triHirc hmd upon Enidal eoiKitluatiaiia^ and is iinstiited to 
t!ie men s of this cuiiiitry/^ Diit I iiiii dfiiililfnl aEout 

till apjiliealnhty uf this ivoiark in t!o‘ of ,i Paisi’s mill iimdci 
ill Ibuihny not aft* ctoi » inuoin^ ihli inopcil) iii th Mofiissi! ; 
ami I fioi fh Ioh*m4 Mi JikIiu Buitfs dii huii nt 1^ dilirntful 

¥. ^ m th* * \paoaiiiif of mu!«i tli CJoiitf &!ioitlil 

pusiiiir thit th* (t t it a *in not iiitfiid to fioin the 

i;enaailn\ ho}*)nl wlut la *\jjluillr*l T 

if ifc appealed tint Hit iai» (WiILuiih on io il p, 18i) 

tliiit propeity 1 h* ^UiU '^ituph t* A and B mitlaiot inriher 
iiui*!s tluj^ mid at oiiCi* joint ieiiaols mi!i% like the 

toIo in Biftili/'i m st ik*! By Loid 11* isdu II in iht liceiit 
cleeisioE in lhr;i iuitHtn w l\ uhH a of him »iin! mit a mere 
rale ti£ CiBstioetion d^si^nul to « irry ^ait the inlinti ih of the 
tesfatim, time muiihl he a seiiois thUittiliy in doiililiii^ timt ilie 
h^nl tifiefc of thk iistitors dispo^it on wus t i ei* ili a j »in| 

^enallc\^ Ihitany une ifaiiity as ti ih* nitiifo of tin iiile in 

question seems lemoved hy t!ie um aks tif ih* Fii\y Vi iiNCil iti 
jQ^emar lutm tY/a/n/^, in mhith ih ir L ir Is1ii|h sp* ikofifc 
as an exfciome^y technical rule of En^h di i \ ant ni^ ** As 
such^ its application to fimlu milk lu^ hu u lif tul li 4li in 
the abo\u else and previously in Lnkdnnh ii ^ ^ and 

although the leisonmg on rnhah its appliciihihiy t > Hmdii milk 
was denied may m>t he iipn!»y appropiiat* ti Ihiisis^ it w 
diflleiilt to undei4and on mhit niml \ rule of comminution of 
English wonls and phrases cm he 1 the inierpietiilioit of 
a mnil made in a dilferent language am! in a isnmtiy win le the 
people aie not familiar with tho Biighsh cluetiinc on whidi it is 
based. It mmot bo disputed that where vidmieal words ara 
*aso4 their legal effect must be given to Ik in, “iinkHs from Hiibse* 
queiit inconsistent words it is vorj clear that the testator incsafc 
otherwise (lloMg r* Fit^^emlS* pei Lord Itedcstliile), but it 
surely would be mi undue exteusioa of this ruk tQ say that 
because in England a particular meaning has been assigned to a 
particular sequence of woids^ the same meaning must by analogy 

d) (1S8S) II Both., OS afc p, f$* 0) (I80|) Ini m f* I4( 

m (IS97I 062* m ass?) ii i#»., i?a* ^ 

0m} 0 H. L Ct SB ftt f . $?84 
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a) (1857) 0 Moo. Ind. Ap,. 526 at p. 5-'>0. 
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l>e given to corresponding wmil-j .in the Gu|nrt5ti language used 
by a testator iu Bomimy. By thcinseh’ca, apait fioiu tecliiiieal 
rules of construction, the \\ or«ls may imJicitc* a cle-siro to eronte 
a joint tenancy or a tenancy in common. It uas in tlio jwwcr of 
tv testator to do either. But as the forn» of his a ill and the 
kngingc ill uhich it was wiitten leases no doubt that the 
phraseology uhich he adopted had no leferenco to English luies 
of eonsteuctioti it seems to me that it would bo unreasonable} to 
apply thorn in trying to determine his wishes. 1 think, then, 
that the only canon of constiuction to bo followed in this case 
is that laid dovin by the Privy Council in Soo>jeemone)i Dossee v. 
3enobmdoo MiilllcL'^K “Piunai-ily the words of the mil aic 
to bo considered. They convey the expression of tho testator’s 
•wishes ; but the meaning to be attached to them inav he affected 
by suuoundmg c rcumstanccs, an I where this is tho ease those 
circumstances no doubt must bo regarded.” Wcdl in this ease it 
was, as above pointed out, in tho pouer of the testator either to 
leave his estate to his grandsons in joint tenancy mth sunivor- 
ship between them, or it was in his power to leave it to them in 
equal shares, so that their interests should pass after their deaths 
in the ordinal y com se to thoir lespectno uidows and children. 
The words which he used were of doubtfuhmport, but apaitfrom 
prcconceii ed notions based on the construction of English wills 
about which he can have known nothing, I do not think they are 
more favourable to a joint tenancy than to a tenancy m common. 

The question, I think, must be looked at from a layman’s point 
of view and wo must try to put onrseh es m the position of this 
giandfatlier, who pi-obably knew nothing of law and, perhaps 
fortunately, if niy view he coirect, was not subject in his use of 
the Gujaiati language to any legal inks of construction. He was 
making a will in which it is ei^dont he desired to place his 
^andsons on strictly equal terms. In these circumstances is it 
mWo probable that ho wished them to le joint tenants, so that 
the one who happened to survive the other should get the whole 
tb the exclusion of tho widow and children, if any, of the deceased 
Iwrother, or is it more likely that he wished them simply to share 
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trustees who will now be nppoiiitud for the charitable purposes 
jiicntionct! in the wilh It has nofclicen suggested that any of the 
trusts arc void or incapable of taking offoefc. In the events which 
have lui}>peno<l, plaintiH takes no beneficial interest at present 
ill the residue of the estate of Nusserwanji. By consent of all 
parties, l\TOi!ibai, Xavroji Manockji Wadin, Dr. Teniulji Bhicaji 
Nariman, Oowasji Ourselji Jauiseiji, and Dinshaw Socabji Slody 
are, if they accept the trust, appointed trustees under the 37th 
clause of Nusserwanji's will in place of the deceased trustees. 

In regard to Motlibai’s will, it appears that as Nusserwanji 
predeceased his mother, the legacy to him lapsed, ami as the ivill 
made no provision ior a residuary legatee, his share passes as in- 
testate property and goes in ecjual moieties to his widow Perozbai 
and to Ids brother Kavroji. Perozbai as executrix of Nusser- 
wanji takes no interest in Slotlibai’s estate. 

By consent of Mr. Inverarity and Mr. Yicaji it is ordei’ed that 
the costs of all parties (excepting- tlie Advocate Genend) bo paid 
out of Motlibai’s estate— those of Motlibai’s cxee-utorsas betivecn 
■attorney and client— but the costs of the eonsiruetiou occasioned 
by the inclusion of questions arising under Nussenvanji’s will 
of all parties including the Advocate General will be paid out of 
Nusserwanji’s estate; those of Nusserwauii’s executrix and nf 
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Navrqji (defendant No. 1) appealed and contended (1) that under 
the will of Jehang-irji Nusserwanji Wadia, the two sons of Sfotli- 
bai (i. e., himself and the deceased Nusserwanji) took as joint 
tenants subject to the life-estate of Motlibai, and that, therefore, 
(Nussenvanji having died) he (defendant No. 1) was now entitled 
to the whole of the estate of Jchangirji Nusserwanji Wadia. 

(2) In the alternative ho contended that Motlibai took an 
•absolute interest in the estate of J ehangirji. 

The appeal was heard before Parran, 0. J., and Straehey, J. 

MaepJierson and Strangman for appellant. 

iang (Advocate General) and Lowndes for respondent No. 1 . 

. ^oU and Yicagi for respondent No. 2. 
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Faman, C. J.:— T\^o questions only ni 
us upon this appeal. They aiise upon 
TV ill o£ Jehangirji Nus-^erwanji Wad a. 

The testator died so far hath as 184(3< 

13th April, 1840. It was after his de 
Supreme Court hy his widow Manekhai 
hai. Mothbai w'as then manied and ha 
(who has lately died leaving his widow, 
and Navroji, the appellant, who was th 
the Court below. ■ The testator left no oi 

The first question is as to the interest taken by ilanckhai and 
Mothbai, under the will, whether they took an ah-,olutc or a Ule 
interest only in the residuary estate of the testator. 

Upon this question I agree with the Div isio i Com t that SLtiiol- 
bai and Motlibai took only a life interest in such cstito. Thiv 
seems to have been assu no 1 in the Court ol fiist iiistina"', an 1 no 
argument to the contrary would appear to have been aihlie^scl to 
the learned Judge in that Coiifc. It has, howev er, h,'cu cnntonde<l 
before us hy counsel on behalf of the o'jecntor of }ilothbai, that 
the estate given to her and Manekhai was an absolute estate. 
I set out the passages in the will upon which this contention is 
rested. They appear to ino to hav c also an important bearing 
upon the second and more difficult question with which wo have 
to deal. The amended translation of the introductory paia- 
graph of the will inns thus 

<1) (1887) 4 Bom H. C Eop , 1 at p 11 (6 (ISoO) 7 I’q , 5r. 

(2) (1833) 5 Bom H C, Eep , 109 (A C. J ) (D (187 1 } 1 5 Fq , 28. 

(3) (1857) C Moo In<l Ap , 528 t‘>> (1871) 12 Eq , 100. 

(« (1881) 5 Bom , 508 ; (1881) 8 Bom , 151. (P (1SD7) 21 1ml Ap , 86. 

(1881), 6 Cal, 794. (1'') (1898) 23 Ap , 87. 
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I of my own free will an4 pleasure We made tliese two per«ons my heirs 
snd Takils. The particulars thereof are as follows*:— I have given in wiitinf>* 
to my wife, Manekhai, and my daughter, Motlibai, these two persons, the entira 
|l. tf.) the whole of the aiithoiity belonging to me. The above two persons, (i e. 
my) hens and vakils, these two persons (exercising) that whole fauthoiity) 
shall duly cairy on all the business and affairs agreeably to what I have written 
(herein), and should these persons have to make inquiries or consult about 
the said business and affairs, then, having consulted my sister’s son, Wadia 
Bosabhai Kharsedji, they are duly to do ihe same.” 

Altbougli the expression heirs occurs in this passage, I am 
incHned to think that the testator did not intend thereby to give 
his wife and daughter any beneficial interest. Having regard to 
the subsequent context and provisions of the whole will, I think 
that by the expression heiis the testator meant legal repre- 
sentatives.^^ The introductory paragraph, if I am correct in that 
view, appoints Manekbai and Motlibai the testator^s joint man- 
agers and executrices. If, however, it confers a beneficial inter- 
est upon them, that fact would not affect my conclusion. The 
paragraph also shows the testator^s mode of conferring a joint 
estate j for it cannot, I think, be contended that the interest 
which these ladies took under it was not a joint interest. 

The testator then proceeds in seven clauses to provide for the 
beneficial enjoyment of his estate and for legacies, though the 
fourth clause again reverts to a question of management. The 
first clause I need not read in exUnso. It provides for two 
contingeueies, neither of which occurred, viz.^ for the testator 
having a sou, and for his having a second daughter. The clause 
is useful as showing that when the testator desired to give an 
estate in common as distinguished from a joint estate, he could 
express his meaning in apt and appropriate language. 
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The second clause is the important one. 
amended translation thus : — 

** As long m my wife, Manekbai, if alive, the persons mentioned above shall 
imnsaot business and affairs peaceably and unanimously* On the decease of 
my wife, Manekbai, taking place, I have given the said entire (i, e.) the whole 
authority, in respect of my wealth and estate, and claims and debts, to my 
daughter, Motlibai ; she shall duly carry on the business and affair?. And 
as long as Motlibai maybe alive, every thing shall remain under Mothbafs 
authority. And on the death of Motlibai there are Motlibafs two eons, Bhai 
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subject to tlie life-interests of Manekbai and Motlibai, The 
English law upon this subject is summed up in Jarman on Wills 
in tho follo^Ying passages: “A. devise to two or more persons 
simplj, it has long been settled, makes the devisees joint tenants.” 

* ^ A bequest of chattels, whether real or pei sonal, to a 

plurality of peisons, unaccompanied by any explanatory words, 
confers a joint, not a several inteiest, and that whether the gift be 
by %vay of trust or not , and, noti% ithstandmg the disposition*’of tho 
Oouits of late years to far our tenancies in common, the same rule 
is now established as to money legacies and residuary bequests 
in opposition to some early authorities and the doubts thrown 
out by Loid Thurlow in Pe, lins v. BapitomPy’ I’lie passages are 
quoted from chapter XXXII, section I, of Mr. Jai man’s work. 
InCrooLe v. Da Vaiiies-'> Lord Eldon says that " a simple bequest 
of a legacy or a residue of personal property to A and B with- 
out moie is a joint tenancy The same rule of construction 
is recognised by the Indian Legislature in section 93 of the 
Succession Act (X of 1866). 

The question which rve have to determine is whether it is applica- 
ble here. The will provides that upon the death of Motlihai, the 
owneis of all these (the residue) are the sons, two persons. It is 
not denied that these words involve a bequest to the two sons. 
That is common ground, Mr. Advocate Geneial contends that it 
has not been decided that a bequest to two peisons in this exact 
language makes them joint tenants and that the Court is at liberty 
to treat these w'ords as conferring a tenancy in common upon the 
sons. The words, however, imply a gift to the persons indicated, 
and in such a case the inquiry has always been ''are there 
explanatory words which indicate that the testator intended a 
separate and not a joint gift.” I can myself see no difference 
between, a direct bequest to A and B and an implied bequest to 
the same persons arising from the use of such au elliptical phrase 
as the testator has employed. It would be sirlitting hairs to 
rule that a different legal result follows from the testator 
writing " after the death of M, I ‘ leave,’ ‘ bequeath’ or ' give ' 
my house or the residue of my estate to N and N/’ to that which 
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follows from liis writing “ after the death of M the owners, 
of my house or of the residue of inj' estate arc N and 
In each case there is a hequest to N and N, witliout the use of 
words of sever, tnec. Mr. Advocate Ocneral also contends 
that wtinls rtf severance do occur in the case of this bequest. 
"They are iiiy clnldrcn” are the words of severance relied upon. 
They aro te» take, it is argued, as children would take, or as 
in the ihst clause it is directid that his children shall take. 

I think that it is ijuitc impossible to adopt this "licwv, “They aro 
my children they are to me as children is the reason 
assigned by the testator for making such a bequest in their favour 
and is not iutended to indicate the nature of the interest which 
they are to take. The learned Judge in the Division Court 
appears to concede that, if this had been a will written in English, 
the usual rule would apply, and that the sons of Motlibai would 
in that ease have taken as joint tenants, but that as the testator 
has used the Gujarati language, different considerations apply. 

It is not, however, suggested that idiomatically there is any pecu* 
liarity in the Gujardti language in this respect. I have already 
pointed out that when dealing with the management of the estate- 
which is conferred upon Manekbai and Motlibai, the direction 
of the testator is couched in somewhat similar phraseology 
(« those two persons are my heirs and vakils ”) to that used to 
confer a beneficial interest upon the grandsons, and that such 
phraseology cannot there import a division of interest. We have, 
therefore, only the simple fact to deal with, that the testator has, 
to express his meaning, used the Gnjardti and not the En glish 
language. Does this really affect the question ? I cannot think 
that it does. A bequest to A and B has, in my opinion, the samo 
meaning and the same legal effect, whether it is expressed in 
English or in one of the vernacular languages of this Presidency, 
The construction cannot vary according to the particular language 
used by the testator. I know of no authority to support the 
view of the Division Court in this respect. I entirely assent to 
the proposition that the Court has to ascertain the intention of 
the testator, but tbis expression is sometimes apt to mislead. 

" The use of the expression that the intention of the testator istof i 
be the guide, unaccompanied with the constant explanation | 
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it is to be soiiglit in bis words, and a rigorous attention to tliem, 
is apt to lead tbe mind insensibly to specnkte tipon what the 
testator may be supposed to have intended to do, instead of strictly 
-attending to the true cjnestion, which is, what that which he has 
written means. The will must be expressed in writing and that 
writing only is to be considered”- — per Lord Wensleydale in Ahhott 
w. MuUlehd'^'^. This rule does not preclude the surrounding 
circumstances, such as the state of the testator^s family and the 
law under which he lived, being called in aid to explain ambiguous 
language. Primarily the words of the will are to be considered. 
They convey the expression of the testator’s wishes, but the 
meaning to he attached to them may be affected by the sur- 
rounding circumstances, and where this is the case, there cir- 
cumstances no doubt must be regarded — Soorjeemom^ v. Dem^ 
huncloo^^K The judgment in Gtmmmi v. SivalamP'^ affords a 
useful guide upon the same subject. 


Here, however, there is nothing in the surrounding circum- 
stances which can, in my opinion, afford a guide to the interpreta- 
tion of the language of the testator. He was a rich Pdrsi and 
had a wife, daughter and two grandsons. There is nothing in 
these circumstances to show that, in making a bequest in favour 
of the latter, he intended it to be a bequest in common and not 
a joint bequest. There is this to he said in favour of the opposite 
view* The grandsons were infants. The testator dwells upon 
that circumstance in clause 4 of the will. If it were allowable 
to conjecture what his wishes in that case would have been i£ 
one of the infants had died a child, one might naturally suppose 
that he would have wished the whole estate to pass to the sur- 
vivor. For my part I think that it is probable that he would 
have done. Then there is to he considered the impossibility o£ 
one of the boys dying in the life-time of the testator and the 
different result flowing in that case from a tenancy in common 
a joint tenancy. Section 93 of the Succession Act (X of 
1865) does not introduce a new rule — ^Williams on Executors 
(Ed. 1893), p. 1080, The remarks of Lord Hohhouse in Gum-- 
sami V. Slvdkami^^'^ are appropriate here* What the testator may 

|i) mm) 7 H. h. Oa., 68, at p. 114. m (1896) 22 Ind. Ap., 127. 

^ (1867) 6 Moo. laa. Ap., p. 551. < 4 ) (1895) 22 Ind. Ap., at p. 128. 
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liaro in oiu static of fireiiinsttaneos qnito cliffer- 

oiit iFoiii lio luavc wiNlicd HI aiiriilicr contiii^ciEcy* Tlio 
ChuJ? rtnrn f ii\, \\i^ naist tiifii to the of tlie will 

ail! a^Mrf*i*n v^lun it nu m*-* 

hji ihi ^ 1 n ^ I Main inm I apprilu nd tli it a Miiipio gift to 
A a A III a ji n ! iH, that > i ^ sit, ^ f< i Hu |)iirpi'}s,(v gj£^ 

^ sH 1 1 Mn ?‘ I h /. 1 1t * If!i a i 1 iin IcMiiorc clear 

mlun a ill t i a ila > itn to the inkihitant^i of a 

piri-*h is a Jf a i^lfi is lu 1 1e in that fnriiiiio cmc would, 

I iiuagiuo, tint ii \nn a ^ift to oarli oi tin iiiliaWtaiifcs 

of II ptopoiiiomlc <^haro in ilio hoqia st. llioj arc ail coiisiilereil 
null for the piirpove if accapliin^ the gift. Tlio Homan 
J’nri'stjT? mloptcHl the ?*aine 'liew* Cm^Jniuiim eaite/n leff&kiff 
Ttinh s* qp s Tlho pf Si^h Iwnuies BUehtim ieffO}dii» 
June! i ni iu(, T / to hmiuiem Sfh hum do lef/o^ Seio Sikhnm do 

(Imtitnles cj Jnsimian, Lib. II, Tit. XX, para* 8) 

Tho tocimicality in this matter, if teclinieality there is, con"* 
sist^, 1 think, not in eonstming a gift to A anil B as a joint gift, 
for it eaimot, I think, be constracti other\’\isc, but in the rule that 
the hdrs of a joint tenant do not inherit his interest in the subject 
of the joint tenanej^, and that he cannot deal with such interest 
by uill, his interest upon his death passing to his co-tenant. 
That, houevtr, is a rule oi law and not a eanen of constiuetion. 

li has not lietu contended before us that Parsis in tlie island 
of Bombay aie not subject to English law generally. There are 
certain legidati\e and other well-delined exceptions to the rule, 
but such exceptions do not include the law relating to wills, nor, 
so far as I am aware, the ordinary rules for their construction* 
The JndgmenI in Kaoroji v. Eogers^> has set at rest any doubts 
which ever existed as to the law by which the Pdrsis are governed*. 
I have, therefore, considered the question before us in the light 
of the English law being applicable to it. That law is now 
embodied in the Succession Act:, but is virtually left ''unaltered 
by its codification. 

The remarks of the Privy Council in the case of Jpgestmr v, 
Mnm OMnd'^^^ do not appear to me to aflfect the question before- 

a) See Sandar’s Justmian (4tk Ed.), p. 312. (S) (1867) ^ Bom* E. C. Bcp„ t 

. m {1890} 23 lad. Ap., 37. 




iM«l ■ 


TOE XXIIl] 


BOMBAY SEEISa 


izs. In that case the High Conrt of Calcntta^lielJ that the clause 
of the will they had to construe — -which was in these 'words : 
^^Thc remaining four annas^ share I give to you Srimati Bani 
Danger Kumari and the son bom of your womb Jogeshwar Narain 
Deo for your niaintenance. Upoii my death you and your sons 
and grandsons in due order of succession shall hold possession 
of the zaniinclari^ &c. I give you the pow'er of making 

alienations, sales or gifts'^’’ — created a joint tenancy in favour 
of the mother and son, and that each of them could at pleasure 
dispose of his or her interest. Their Lorddiip^ did not dissent 
from that view. What in my opinion they held in addition to 
construing the vill before them was (1) that the rule of English 
law (vfhich their Lordships term an extieinely technical rule 
of English conveyancing), that a joint tenant^s interest does 
not descend upon his heirs, is not«properly applied to a bequest 
in Joint tenancy under a Hindu will, and (2) that oven under 
English law a conveyance or an agreement to convey his or her 
personal interest by one of the joint tenants operates as a se- 
verance. The case itself rather supports the \iew that in a will 
written in an Indian veinacular language, a bequest to a mother 
and son umpheiter is a joint bequest. If in a Parsi will wiitten 
in Gujarati the words use 1 are such as to create a joint intex’est, 
it appears to mo that it is impossible to escape the consequence 
that the beneficiaries take as joint tenants with the benefit of 
survivorship. 

For these reasons I would vary the decree of Fulton, J., by 
declaring that Nusserwanji Jehangir Wadia and the defendant 
Havroji Manockji Wadia took a vested interest as joint tenants 
tinder the will of the said Jehangirji Nusserwanji Wadia in his 
estate, subject to the life estate of the said Motlibai therein. 

Cpste of all parties out of the estate of the testator. 

Steachey, J. I agree with the judgment of the Chief Justice. 

Attorneys for the plaintiff Messrs. iTmu and Eorma^ji. 

Attorneys for the defendants ; — Messi’s* Wan% and Honnasji 
and Ijiiile ^ Co. 


Navroji 
W IBIA 
PSSOZBAI. 
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OEIGLX^AL CIYII. 

jf»fme /sir C, F. Finiai,, Et„ Chnf Jitsiue, o.jil Mr. Jmiiee Sirackei/'. 

BA I PORLini Ptusrur.r. DBVJI MEGIIJI, DcFESDiSi.* 

rtndit f—Af u) .ijjot ifs InfuTtl f, mule j>lun>if—Vu il Fimeime Code 

{ AiVof issj; HiC. .Nil. 

X n’(-s u. < It u il 1 1. <1, m ilm -xn ml mi Lm%\a pWiff nor lior next 

iu|Uin I tu ^enint} f<x xogfe. 

MMOss ailjomncti lulo Oouifc for argument. The plaintiff 
vfas a minor, ami she su, d by lita- next friend, Passu DevraJ, to 
rccovtu* eertain oinamcntb and clothes of the value of Es. 8,775, 
tvliich she alleged had been presented to her at the time of her 
marriage. Her husband died on the 23rd May, 1897. This suit 
was filed in April, 1895. 

On the 2oth Juty, 1898, the defendant took out a summons 
under section 380 of the Civil Procedure Code (Act XIV of 1882), 
capng upon the plaintiff to show cause why she or her next 
friend should not give security for the defendants’ costs of this 
suit. 

The summons came on before Strachey, J., in chambers, and he 
adjourned Jt into Court under Eule 22 of the High Court Eules, 
to be heard before two Judges. It now came on for hearing 
before Fanan, C. J., and Stiachey, J, 

Macp^trsoit for plaintiff showed cause. 

Zaiiy (Advocate General) for defendant, contra. 

Fakhan, 0. J.: — ^The summons in this matter has been referred 
to this Bench under rule 22 of the rules and orders of the High 
Court. 

The question for consideration is whether a minor female 
plaintiff suing by her next friend can, and ought to be ordered 
to give security for costs before being allowed to proceed with 
the suit. It is not denied that the suit is, in substance, a suit for 
money. The ruling upon this point in Degumhari v. Aushoetmh<» 
has usually been followed in this Court. 

* Suit 138 of 1898. ^ 

P) (1890)17 Cb 1., «10. f 





V0l4 XXIII] 


BOMBAY SIEIIS. 


The Civil Procedure Code (Act XI¥ of 1882) was amended hj 
Act VI of 1888. Section 245 A, by that Act added to the Code, 
enacts that "the Court shall not order the arrest or imfthQtmienb 
of a woman in execution of a decree for money It has always 
been a principle of the law relating to security for fonts that 
persons privileged from legal process can be called upon to give bucli 
security — ^ AMborou^h y* ^ Goodwin v. Arehtr^i llCorgan 

and Wurtzburg on Costs, (2nd Ed*), p« 10. In accordance with 
that principle, when legislation exempted women friun anest and 
imprisonment in execution of money decrees, it pio\ ide<l by sec- 
tion 5 of the same Act that " on the application of any defend** 
a|it in a suit for money, in which the plaintiff is a wouian, the 
Court may at any stage of the suit make a like older (/.f . an order 
for security for costs) " if it is satisfied that such plaintiff does 
not possess any sufficient immoveable property within British 
India independent of the property in suit*'^ This provision is 
now added to section 380 of the Civil Procedure Code (Act 
XIV of 1882). 


Now, in terms no exception is made^ in that section, of the case 
of a woman who is a minor, suing by her next friend, and we 
cannot, we think, introduce such an exception into the section. 
The Code is applicable generally to all descriptions of paities, 
whether plaintiff or defendant, and its provisions apply as vrell 
to minors as to others. Thus a minor can be directed to file a 
written statement under section 112 and his suit is liable to be 
dismissed under section 113 if he fails to do so ; and an affidavit 
of documents may be required of a minor defendant — KathmuU 
V. Malharrao^^\ Doubtless it is not intended that an infant party 
to a suit should personally obey such orders. It is evident from 
the provisions of Chapter XXXI of the Code that it is intended 
that his next friend or guardian should obey the orders of tlio 
Court on his behalf. Hence in construing the Code we cannot 
read an exception as to infants into its provisions generally, but 
rather a proviso that orders given to an infant may be obeyed 
for such infant by his next friend or guardian, nor do we think 

it) (1834) 2 MyL and K,, 401. <2) (1727) 2 W., 452. 

(3) (1894) 10 Bom*, S50. 
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tliat wo can do so wlicn construing section 3S0 eltlier as origk- 
a]l 3 ’ fiaiut il or in ils amended form. 

The ordi r as to c^i\ mg stcnritj- foi e )sl- i-, Innvtser, a dibcre- 
ihni.ii.v oiu*, and ihc qm st II remui.-, %\]i< ilu r mu ii an order 
tilt nix It? in tlie ( X'C of x iun 1* infant siiin ^ l>y her 
lit ^ t lij n i. 1 1 . j! 1 in h dwajN, ttixi .xsxxe jxn axxai’Oj 
luf Hi t> .1. tuiml >.t<tnit 3 ' < k ‘ dher iroiu an infant 
dim [\ II Iii.ni his orlur nt\{ finnl FiUmxi \\ BitrtciP^ ; 
JI 1 1 \ . a /, Pi 1 ,U ; Ptniutt ,i<hi V. A i n .xnd no oithn as to 
Cf ts is in 1 h .xgaiiijjt an mfanfc plaintifl— Kiiii|eon on Infnnls (2nd 
r.d,), p 't! 1 . The ne\l fiimd of an int.mt In liahh' for the costs 
of thu suit li unsnccfsstixl— iVoHt v. Muhnuarini}^^ ■, Morgan and 
Wmt/Jang, p, 3">2, See. VII, Himpson on Inkiits, p, 4b2; Civil 
Pioe* dnu' Code (Act XIV of *1882), See. 140. IJow eoinpleto this 
lialtiliiv is, and Low far it extends, is shown bj" section'll? of 



the Code, xxhicli pros ides that a no5.t fiiend cannot, ipso mofiif 
ictiro fiom hi. position without giving &ccxnity for the costs 
already incurred, unless the Court relieves him ftom that obliga- 
tion. 


If, then, the next friend of an infant plaintiff and not the 
infant plaintiff himself or heiself is and his alwaj'S been liable 
for the costs ot the suit, a pio vision that a woman shall not be 
iuipiiaoncd for debt gives lise to noinforeneo that tho Legislatiixo 
inientltil in auj' way to change the practice as to a ft male infant 
piaintxlf .,iving secuiity tor costs. We think, Iheiefoie, that, 
except in cvcoptional cases, the old piacliec ought still to bo 
observ cd. 

The Advocate General urges that this ruling will permit of 
improper suits being filed by indigent persons as next friends 
of female infant plaintiffs. The same argument, if of weight, 
applies with equal cogency to the next friends of male infant 
plaintiffs. The answer to this appears to us to be that tlio Courts 
can be moved to stay a suit improperly brought on behalf of an 
infant and to remove an improper next friend of an infant and 
to substitute a proper person in his place. This is pointed out 

(« (1830) 1 Keen., 119. ® a823) S. & S , 261. 

CS» (1836) 2 Kay and J., 45'', (4) (1839) 4 Bear,, 37. 
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inffind v. !FMfm§re (mpra). All tine ease*? upon the subject 
are citeil in Seton on Decrees^ Pai'fc III, Oh. XXI, Sec. I. The 
Oonrfc can tlios prevent the law from being put in motion bj the 
nest fiieml of an infant from malicious or impi'opor motives. 
The summons will be disposed of by the Judge in chambers 
having regard to this judgment. 
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Attorneys for the plaintiff '.—Messrs. Jrcicsir, Eormnyi aurl 
Diuska. 

Atfcorneyi> for the defendant Messrs. Liiih Co. 


APPELLATE CIVIL. 


Before Bir C. F Far) an, Et, CliifJimtice, and Mi% JiUice Camhf 
CHABLESWOETH (osiginau PiAivTirr), ArrisnLAsrT, 'o. MacEOXAED 

(ORIGIlffAL DeFBNDA^^t), BeSPONDENT.^ 

Injunction-- Conira t Zan^ihai — Contract for personal seiv^ce — Conh act mt 

to praeti&e as phy^^ioui — Coistruction — F8<itrai7tt of trade — CoiPmct Ait 

ilXof m%Bec 27. 

A agraal ou oaxtain teiais to booom3 assistant for threo years to B, vho ^as a 
physieian and surgeon praebismg at Zanzibar. Tbe letter (Exhibit B}, Inch 
stated the terms r^hieh B odbied anl ''vhich (as tha Court founi) A aeeepteci, 
eontameil the words “ th^ oidliaiij clans ^ against practising must be drawn up ** 
At the end of a year a disagreomont tooh place and A ceased to act as B’s assist* 
ant and began to practise in Zanzibar on his own account. B sued for an injunc- 
tion to restrain him. 

Eeldy that B was entitled to an injunction restraining A from practising m 
&n/ibar on his own account during the peiiod of throe years. 

Appeaii from the decision of H W. DeSausniarez, Aciing 
Judge of the Consular Court at Zanzsibar. 

Suit for injunction restraining the defendant from practis-» 
iug as a physician an<l surgeon in Zanzibar. 

The plaintiff was a physician and surgeon pmetising in Zan- 
ssibar. Being desirous of engaging an assistant, he wrote in Oc- 
tober, 1895, to his brother, J. B. Charlesworth, in London to look 
for a suitable man, and subsequently to Dr. Scott to assist J. B» 

He embodied in a document (Es:hi'« 

♦ Appeal, Ko. 77 cf 1SS7. 
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hii B), wliieli was not fclgncil, tlie nature of the services which 
he retjuired and the teniis which he was prepared to offer. This 
document (Exhibit B) stated the tiualification which he would 
require iu his assistant and certain terms with regard to board 
and lodging. It also contained the following terms 


■•I %n pu>tni«l nut^s (1) i tliuw-nnix* a^ioamenl; <*2) first cUfs passago 
ont Hill ’i laii! , O t - * ' ‘ n P ‘S vlilitUm to bo ml .mil loilgmg. ILilf pay 

** In iltn nviint uf jn\ iiVt i\ on lon^ t i Coi more iliin a montli or 

ami mf m%idmi Imn^ m durg0, I iiroiwse to jny him atlilitloiial clmlng 
my ilisfiiwa m MIowh — 

« 1 , in i\m mmi of Ms living in my lmm% bnmg rofi^ilraa to fniniai U% own 
feoaid Im inouM rnoowo an allowanvo at tlie rate of fi SOD a yow for tliat 5 put- 
ting lum, of ooiusoj by tbut meins Into tbo x^ObitioB. bo wonkl bo m if waidont 
ontsido my bonso* nnd tbo £ 300 a yoir wotild bo foribo saino ptirp0Si% namoly# 
domostio servants, food, <S:c , 

In addition bo would receive for acting 5 per cent* of tbe nett income during 
tbe tlmi of acting* Heit income means after tbe expenses, of tbe practice, includ- 
ing bis own pay and board, bad been deducted* 'Ibis would be at tbe lute of at 
least iS * 1 S a year and would be guaranteed not less than £ bO per annum- !l!be 
duties as assistant are all tbe ordinary duties of an assistant ^keeping of tbe boolta 
of general and of special sorts ; and any assistance re<|uired in scientific wotic* 
The ordinary clause against practising must be drawn up ” 

On receiving tliis communication from the plaintiff, his 
brother (J- B* Charlesworth) and Dr. Scott resolved to ask 
Dr- Stockman, of Edinburgh, to find a man suitable for the post* 
Accordingly on the 13th November, 1895, J. B. Charlesworth 
wrote a letter to Dr* Stockman (Exhibit A), of which the fol- 
lowing are the material portions : — 

« On tbe ofcber side I state tbe probable terms to be offered and you will noticf 
that provision k made in tbe event of frank soUing bis practice* f be praetlct 
i» now worth £ *2,500 per annum, and be bas made it equal to that by Ms own 
exertions. If I may offer unprofessional suggestions, I would say tbe candidate 
abould be about 30 to 83, of good experience, to • • . • Terms Scott 1ms 
confirmed are 


<^(I) As assistant, £ 200 per annum, clear in Zanzibar, but no allowance for 
liquors ox laundry* Passage money out and borne. (2) As loeum tenens £ 400 
ditto. (3> To purebast practice worth £ 2,500 per annum* Terms lo bto 
ranged.** 
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A copy of tte terms as given above (Exhibit B) was also 1898. 
sent to Dr. Stockman. OHisisial 

WOHTH 

The defendant hearing of the offered appointment had am inter- ti. 

Tiew in Edinburgh with Dr, Stockman, who showed him the two 
docnments, Exhibits A and B. The defendant subsequently went 
to London and saw J, B. Charlesworth on the subject and at the 
final interview the latter asked him to write to the plaintiff The 
defendant accordingly on the 10th December, 1895, ■wrote the 
f ollowing letter to the plaintiff (Exhibit G) ; — 


I am sendinga line or two to let you know that I liivo to-day accepted the post 
of assistant to your practice in Zanzibar. I have seen your fatter and brotliois 
as also Dr. Scott, and they have ah been good enough to say that they think I 
will suit youi requirements. As regards the bacteriological work, I may mention 
that I am accepting your offer with leferenee to taking out a class on the sub- 
ject in Edmbnrgh so as to be able to help you in that work later on as occasion 
occurs. At the same time I shall pay a little attention to work — gensecological 
work and venereal diseases — as I fancy this vould be of much need in Zanzibar. 
Having lived for the last eight years in Edinburgh, and having held hospital ap- 
pointments there, I have easy access to any work, ^c., there, and could do more 
study there than in London, knowing more of the men here. You may expect me 
hy the mail leaving hexe on the 10th Febiuary. I could hardly be ready before, 
having only a few days ago had the offer of your assistancy. I may mention that 
my present intention is to arrange with you later on about purchasing your 
practice (as I believe that is your wish), should of course this be suitable to us 
both when the time comes. 

** Believe me, &e., <kc. 

(Signed) G. A. MAcDoKAnn.'' 

The defendant subsequently went to Zanzibar and took up the 
appointment. No formal agreement was drawn up between him 
and the plaintiff, but the terms of Exhibit B and Exhibit A were 
strictly observed. At the end of a year, however, a disagreement 
took place and the defendant gave up his connection with the 
plaintiff and began to practise on Ms own account at Zanzibar. 

The plaintiff then filed this suit for an injunction. The de- 
fendant pleaded that he had never accepted the terms contained 
in Exhibit B ; that that document contained terms which were 
merely part of a proposal which was modified by the letter (Ex- 
Mbit A) and in conversation with the plaintiflPs agent in England ; 
that finally it had been arranged that he should go to Zanzibar 
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\utliont any agrtiumciit, but tlial laie ■\\as to be drawn up after 
bis arrival. 

Ik fnrtbi r pk tided tli.it, if tk**re bad l»e» n any ai'rccmonfc made 
1} ban, Jl lull b ui okt lined by iiusrppri",enuiiijn. 

’ihi diid/<> (if Ibe Ctmsnl ir CJ uri. al Z.ni/.ibar found tliat the 
IMiibli . 15 and V cunstituud an .un cam nt uiiitb the ds'Cendant 
Imd hr 1 m a. b it i.i rifnii d nu nijnnt uun ior ibe rcnhoiis .stated 
in 1 i j id, pa nt^ folloi. .. 

“It it «oll,af tl»> mitsct, to Uj d.nin tlmUiv li., iiliMitliisConii mns.l'boguid- 
f 1 in (leUnmisiing this iirtinn, mIikIi i( oi e ptu''''.v f'»i an ijijnndion to preiaat, 
ih’ il. r. nil ml fr.mi prartihiiig as pin lit i m awl sn!-.-!* ni in ’/. w 'Ih ir. Tho eon- 
tiait 1 .*‘H the pirtiis, if thn* he one, m of »• misa gniunii'il h^ the Inilun 

t*«ntr t At t, idib-h nmt iin» no pvo\ hioiis as to or.Ws for speetfio porformanee 
or inj im-Uons. Ii. linba ‘ IV Speoidc ileiiof At t’ Mipplius the machmory for 
tlib, init that Act doos not apply in Zanslbar. and iie aio thrown hach on the 
piosisioi t. of the Order in Council, 18Si, under -which it has al-waysheon tho prac- 
tice of th'i. Cwut to giant injunctions in such eases as it thought just: in doing 
so it his follow od the practice o£ the English Conits. This havmg hoen tha 
practice of this Court lieretoforo, I shall follow it strictly now, though I cannot 
h.lp fe Hug that, in tho rare cases in which specific relief is sought, the Indian 
Specific Itohef Act would ho a boon. 

« To come now? to the facts of this case.” (Tho Judge after a revieir of the evid- 
ence continued.—) “I find that, in fact, tho defoudani came out to Zanzibar to 
a'-sistlho plaintifi for three years on the terms as to lomunoiation and payment 
of expenses w hich w ere oSerod lo him in the pi oposal Exhibit B and accepted by him 
in his ktter Exhibit C and by his conduit throughout I do not pro- 

fess in kave aniljsodtho evidence thoroughly, but I haie tiied to give the line* 
on which I hare arrived at my conclusion, wliiih is thit the lutteis B and C con- 
stitute an .agreement between the p.irties ; th.it tho agioomont still exists and that 

Sir. SlaoDonald has broken it ” (With regard to the grant of an injnnc- 

tion tho judgment oontinued:— ) "Would tho practice of tho English Courts 

ahoTf this P I think not Bet us look at tho agreement. There is a 

sentence in the proposal -which runs as follow#)— ‘ The ordinary clause of not 
practising must be drawn up.’ I will at once say that I do not propose to in- 
terpret this (fiauso; what it does is only to pledge tho parties to come to reason- 
able terms about it, which has never been done ; and it seems that, if such a Clause 
had heen drawn up, tho contract would fro tanto have been void by the 27th 
section of the Contract Act, Save, therefore, that this clausa seems to show that 
the defendant was not intended in all oiroumslanees to be free to practise, I hoM 
it inoperative. But says the plaintiff: The Court is entitled to infffir, feotal 1i«» 
positive T»«d.vfa».kiTig in this contract and tho evidence before it, a negative- uaSefJ- 
t.|..'ir;T'g <m the part of the defendant, via., that he will not practise lA Zanzibar 
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flurkg til© time of M& agreemeat. H© urges tlmt suet m tin^erkkkg would be 
implied hj tlie Indian Courfcs, and relie i, to skow this, on section 57, illnstration 
(f)), of tlie Specific Belief Act How, were tMs tlie law bore I sbonld be inclined 
io agree witb Mm. I tMiik, liowever, tliat tlie English Uw is difereiit. CVitain 
Iiiclian Acts, sneb as tliis and tlie Contract Act, arc codifications of tbehwof 
IngUnd witb certain difrcrances, and it seems to ba tbe practice o£ Indian 
Conits to look at tlie settled law of England to explain any doubtful passages 
in those A(ts, How at tbo time of tlie passing of tbe Specific Belief id, ??A., 
1877, tbe case of ^lontague v. Floclion stood uncontradieted, and it (\nfcainly 
implied a neg ithe agreement where none was expres«*ed. So fai a'’ I cm ascer- 
tain, ibis case goes furtber than any other, and it seems to me to justily ibe illus- 
tration in tbe Bpoeifio Belief xlct ; but, in view of tbo case decided b} tlie Court 
of Appeal in l&Dl, TAe WhUiood Chemical Company v. Hardmuih, 2Ioutagm 
t. MocUon is expressly disapproved, and tbo later case seems to bo in direct 
conflict with tbit illustration. Tbe decisions in tbe EnglBb cases point io a 
negative clause being essential io tbe right to claim an injunction, tlioiigb 
Bindley, L.J., says that the * principle does not depend upon whether you have 
an actual negative clause, if you can say that tbe parties were contracting in tbe 
sense that one should not do this or tbe other, some speeifle thing on which you 
can put your finger. In tMs case I cannot put my finger on that specific thing ; 
it might be practising in tbe town of Zanzibar, in the protectorate of Z inzibar, in 
East Africa, during the defendant’s assisUncy oi after it. I feel that taken with 
the Contract Act this will make it difficult, in cases such as this, to obtain injunc- 
tions here, but that has nothing to do with me, for it is the law in Zanzibar, 
unless and until tbe Specific Belief Act is introduced. The plaintiE has further 
urged that this is a case in which the damages cannot be assessed, but the class 
of ca« 0 S to wMcb he refers is one where the damages suffered arc sentimental, as in 
the case of the non-delivery of an heirloom or some famous picture or work of art 
for which pecuniary damages do not adequately compensate. This case is one in 
which damages, if claimed, could be assessed, though possibly with some difficulty. 
Tbe injunction sought must, for the reasons I have given, be refused with costs/* 


I89S. 


Ckasles- 

wosm 


The plaintiff appealed. 

Inver arity (-with Eelgelow and QulalcMnd)^ for the appellant 
(plaintiff). 


lomndes (with Pitgne^ Gilheri and Saymi) for the respondent 

(fofendanl). 


rAEBAN, C. J. This is an appeal from the decree of the 
Consular Court of Zanzibar refusing with costs the plaintiffs 
prayer for an injunction to restrain the defendant from practising 
as physician and surgeon in Zanzibar in breach of an alleged 
agreement between him and the plaintiff prohibiting him frum 
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doing 80 . The jilaiatiS is himself a physician and surgeoo 
practising there. 

Tine issues raised in the Consular Conri were —(1) Is there any 
agrcciwent hetween the plaintii! and the defendant ^ (2) If so, 

■w hat ire the tcinis of sneh a:^rccinent ' (3) If an agreement for 
t1u( c j t was ( nteu d into hj the dtfi nd int %\ith the plaintiff, 
wan it ohtiuned hy the mtsu nresent itions of the plaintiff’s agent 
(i) Is the plaintiff in any evttib entitled to an injunction ? 

The third of the above issues has been found in the negative, and 
for tho plaintiff, in the Consular Court. The correctness of that 
finding Mas not seriously impugned in argument hefoic ns, and 
at the outset I may say that I entertain no doubt as to the sound- 
ness of the slew tahen upon this branch of tho case by tho Judgo 
of the lower Court. I adopt his judgment upon this question 
and need not any further refer to it. This enables me to state 
the evidence in a more succinct manner than I could have done 
had I to consider it in detail in reference to the chaige of mis- 
represeBtatioB. 

The appellant is not satisfied with the finding of the Consular 
Court as to the terms of the agreement which that Court considers 
was entered into, while the respondent contends that there was 
no completed agreement between tbe parties. I deal with these 
questions of fact raised by the first and second issues before eon- 
aidenng the question of law which the fourth issue gives rise to. 

The plaintiff for some years before 1895 had been practising 
with succe^ as a physician and surgeon in Zanzibar. In Octo- 
ber of that year he was desirous of engaging an assistant. He 
wrote to his brother, 3 . B. Charlesworth, to he prepared to look 
out for a suitable man ; and subsequently to Hr. Scott to 
J B. Charlesworth in doing so. The nature of the services which 
the 'plaintiff required, and the terms which he was prepared to 
offer he embodied in a document (Exhibit B) which* i* headed 
“ Zanzit»r, E. Africa ”, but is not signed. This he sent to J. B. 
Charlesworth or to Dr. Scott— it does not appear to which. These 
gentlemen consulted together in London and resolved to ask Hr 
Stockman of Edinburgh to look round for a suitable doctor. la 
pursuance of this resolve the plaintiff's brother on the I8th toP' 




‘illlil. 




I 





ember, 1895, wrote a letter (Exbib t A) to Dr Stockman to wbieb 
he appended “ terms Scott has confirmed.” The memo. (Exhibit B) 
was then or subsequently also sent to Dr. Stockman. The defend- 
ant, who was at this time in an assistancy m Edinburgh, heaid of 
the offered appointment from a Dr. Orr. He saw Dr. Stockman 
upon the subject. This is the account which the defendant gives 
of the interview. “ He ” (Dr. Stockman) “ told me that he had 
been asked to get a man to go to Zanzibar and ho said 1 could see 
the particulars in the letters he showed me. They were Exhibit 
B and Exhibit A.” 


This was, he says, on the 6th December, 1895. The defendant 
on the next day told Dr Stockman that he would like further 
details. He then went to London, where he saw J. B. Charles- 
worth and Dr. Scott, and had lengthy conversations with them 
about the practice and the desirability of his going to Zanzibar, 
but I cannot find a suggestion that at any of these interviews any 
alteration or variation was made or suggested in the proposals 
contained in Exhibits B and A originally submitted for his con- 
sideration. At the final interview which he had with J. B. Charles- 
worth, the latter asked him to write to the plaintiff. The de- 
fendant then wrote a letter (Exhibit C), dated 10th December, 
1895, which J.B. Charlesworth approved and which was then 
posted to the plaintiff. 

It appears to me that this letter contains an unconditional ac- 
ceptance by the defendant of the offer made to him in Exhibit B 
and Exhibit A, and that Exhibits B and A and C contain a bind- 
ing agreement come to between the defendant and the plaintiff 
from which neither party was thenceforth at liberty to recede. 
This is the conclusion which the Consulate Court has arrived 
at, and I entirely agiee with it. The only consideration which 
militates against that conclusion is a remark which the defendant 
states tha{ he made to J. B. Charlesworth at their final interview 
when a reference was (he says) made as to having an agreement 
drawn up. J . B. Charleswoi th said that it had better be drawn 
up at Zanzibar, to which the defendant (he says) replied that 
this will suit me much better, as I can go out and see this 
place and people and every thing.” 
a 1203-^S 
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It Mab KiiLsequently toihibtliat tin* dtienilaiit wrote ami signed 
AxliiLit {stipFtf p. 105} C at tlic te4|iiesfc of J* B, Qiarleswortlit 
A-.'-immig, rs it utseuntradicted, tliat tlio di feiidaiit mado the 
above run irk, it appears to me to be* cpiit** iiicoiisisteiii with the 
leiL r which ht* wrot tr> tli ^ plaiiii iff with reiViTiice to the pi lintiii’s 
pp p -il, ^"^hieh It tti r, as I havi said, anurinis, in itiy opinion, to 
m\ iiiKon liiional aivs pfama of it. There i. no } nqnwi! in either 
IjAhilst K ui Lxhibit A til it ch iinthmt should go Xam^ibar 
ami t* Ihe pUee ami | tuple the d d^ iidaiith t xpens j and hate 
half his silarv paid on t!i ^ . Th- proposal istliafche shall go 

otii npm ilies* Pnaus as an .msmtaiii to tlie phiniih for three 
jeaiN. F, fbtre|o}e, think thvit lli • diitndantT alleged remark 
may he d»'^rtgartleth 

It is -lated by the <lefend.4ni that it was proposed to have a 
wrilf^ II a ^ re ament drawn up when lie got to Zanzibar. This may 
have been so, hut that circninstance does not appear to me to 
prevent the ckiuulant\ v»ritlen acciptaneo of a written proposal 
fonstitiitiiig a completed agreement. The subsecjneiit written 
agreement would only he a reduction into formal language of the 
teims whieli had been previously ogiced upon between the parties* 
Lastly, Yr. Lowndes conttmds that Evhi! it 0 is notan aeceptanco 
of the plaintift^s olFer, but an acceptance of the post which the 
plaintiff halolfend to him. Tlio wor<ls are: I am sending a 
line or two to let you know that I have to-clay »acecpted the post 
of asdsiant to your practice in Zanxihai.*'^ That acceptance of 
the post to nty mind is as complete an acceptance of the terms 
upon which the post was offered as would have been an accept- 
ance in wonls of the terms themselves. The acceptance of the one 
necessarily iutoIvcs the acceptance of tho other. This is the 
oonskucthm which the plaintiff would naturally put upon the 
letter of the defendant, and in my opinion it is not really sub- 
coptible of any other. 

There is not, I think, any contract contained in Exhibits B, A 
and C, that tho plaintifi shall sell Ms practice to the defendant 
Tho hope or expectation of being able to purchase the business was 
no doubt held out to the defendant, but upon that subject there 
was no contract. The terms of Exhibit C, in which the defendant 
accepts the post of assistant, place that matter beyond dotibL 
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After accepting the plaintiff's offer of his assistancy the defendant 
adds : “ I may mention that my present intention is to arrange 
■with you later on about purchasing your practice (as I believe 
that is your wish) should, of course, this be suitable to us both 
•when the time comes.” To prevent the defendant from expect- 
ing anytiiing definite with reference to the purchase, the plaintiff 
wrote the letter Exhibit D to the defendant. The defendant 
received this at Marseilles and did not on his ai-rival or for 
nearly a year afterwards, when the rupture occurred, refer to the 
question of purchase. 

No formal agreement was drawn up on the arrival of the de- 
fendant in Zanzibar. It is difficult to sec how the terms of the 
defendant’s engagement could be more precisely defined than they 
are in Exhibits A and B, except in regard to the defendant not 
practising on his own account. These terms were observed to the 
letter on both sides until the rupture occuiTed. The term con- 
tained in Exhibit B with reference to the defendant’s practising 
■on his own account is this : “ The ordinary clause against prac- . 
tising must be drawn up.” I do not sec why this term of 
the contract is not, like its other terms, a term to which the defend- 
ant agreed, I am of opinion that when ho signed Exhibit 0, 
he agreed to it. The effect of that is, in my opinion, to give the 
plaintiff the right to call upon the defendant to execute the ordinary 
covenant against practising as a physician and surgeon in Zan- 
zibar. The parties were contracting with reference to Zanzibar 
and their intention as gathered from the context of the contract 
must, I conceive, necessarily have been to confine the operation of 
the agreement to that place. As to the limit of the covenant in 
point of time, the law as contained in the Contract Act, section 27, 
renders such a covenant void in so far as it extends beyond the 
. period of the agreement. This is clear from the decided cases. 
Most of them will be found collected in Earibhai v S/iarqfalh 
ffhe parties must, I think, be taken to have contracted with refer- 
ence to the law prevailing upon this subject in Zanzibar. If that 
be so, the result is that the defeudant has, in effect, agreed not 
to practise as a physician and surgeon on his own account in 
Zanzibar during the term of his agreement and during the same 
W (1897) 22 Bom.. 861. 






if I } ! ll ill; ” 





the INDIAN LAW EBPOBTS. [?01i, XXIII*, 

I 4 * 

tuun to practibc thort, .i, the assiaiant of the pkintifT. If this is 
^wS* i^Jcaiiing and effoofc of the agreement, as I think it is, there is 



yi 


iMitlimg or iiulefimtealjoiit it anil there can lie no olyeetion 

to it on that ground. It does not in the least rest mbie the' agree- 
ment in J>ai-tesv. H-n/t-sO, which on tiic gromul of vagueness 
lud nnceitahity %\as held to ho inieufoiceahle. 

Dtin^ fhtu of opinion that the paitics hmc came to a binding 
eoiitr.iet, at-d that it included the above agreement against tho 
defendant’s practising on his own account in Zanzibar, I pass to 
consider whether that agreement is void under the Contract Act or 
is an enforceable agreement. In other words, is it an agreement 
which restrains the defendant from exercising his lawful profess- 
ion ? Is it an agreement in restraint of trade I I think not. 
I do not think that an agreement of this class falls within the 
section. If it did, all agreements for personal service for a fixed 
period would be void. An agreement to serve exclusively for a 
week, a day, or even for an hour, necessarily prevents the person 
so agreeing to servo from exercising his calling during that period 
for any one else tlran the person with whom he so agrees. It 
can hardly he coatende<l that such an agreement is void. In 
truth, a man who agrees to exercise his calling for a particular 
wage and for a certain period agrees to exercise his calling, and 
such an agreement does not resti-ain him from doing so. To 
hold otherwise would, I think, be a contradiction in terms. The 
authorities appear to me to support this view. The case of 
Mackenzie v. Sinramiak is directly in point as a decision, and 
in Carlisles Kephem and Co. r. Richiaufh the same view is 
taken. There is also the dictum of Candy, J,, in OalUanji v. Earsi 
Trieum^^K and illustration (d) to section 57 of the Specific Belief 
Act is what I may call a legislative decision to tho same effect. 

The next question which arises is whether the Consular Court 
of Zanzibar ought not to have granted an injunction jn the ease. 
Upon that question I think that we must accept with deference 
the Uw laid down in WUfmod Chemical Co, v. Hardman as the 
law applicable in Zanzibar, but the facts of the present case are 

<S>(188'‘)8C»l„809. 

W (1834) 18 Bom., 702, 
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^different. Here there is, as there there "was not 
danse in the agreement, and the learned Judges all recognized 
the law in England to be thit if the parties express by negative 
Words their intention that the employd is not at liberty to carry 
on business on his own account during the term of his engage- 
ment the Court will enforce that agreement by injunction. They 
recognized L^imley v, Wagner as binding law. I will only 
say with reference to the remarks made by the Lord Justices as 
to the propriety of extending the law of injunction to contracts 
of personal service which contain a negative covenant that the 
Indian Legislature has adopted that extension, ahd though the 
Specific Relief Act is not law in Z inzibar, this shows that the law 
laid down in Lumley v. Wagner is not considered by the Legisla- 
ture to be inappropriate in the East. In my opinion it would be 
most unfair to gentlemen in the position of the plaintiff not to 
protect them in such cases. It would virtually debar them from 
engaging an assistant at all. An action for damages would 
afford them no protection, certainly no adequate protection. 
Lastly it was urged by Mr. Lowndes that the circumstances 
which led the defendant to throw up his as fistantship and to 
start as the plaintiff^s competitor for the medical business of 
Zanzibar were such as to justify the Court exercising its discre- 
tion not to grant an injunction, -though they may not protect tho 
defendant from an action for damages. The defendant admitted- 
ly wilfully refused to continue to perform the duties of an assist- 
ant and purported to throw up his appointment. As to this 
contention no defence on this ground was suggested in the plead- 
ings and no issue was raised in the lower Court, and the evidence 
was not directed to the point. I am of opinion that it cannot 
tiow be raised here. I refrain from offering any opinion upon the 
moral justification upon which the defendant relies, and will only 
say that, so far as I can judge from the proceedings before me, 
the plaintiff is morally as well as legally entitled to the protection 
which ho asks the Court to grant him. 

I would, therefore, allow the appeal and grant an injunction 
restraining the defendant from practising as a physician and 
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•j^uijjCon lu yUau-jUmr (luting tlie {w liotl of Lis enga"oiucnt, and 
uircet tiafc !io piy tlip jilaintifC’s CDfet> of suit and appeal. 

C txnt, J. : — I ha\e had the .nUantagp of reading the judpmf-iifc 
wrUttn hy the Chief Justice, and as T agree 'rMi the coneln^ons 
atrned .it hy him, I in id not tntir into detnls, Imt will rneiely 
iudkate gnmally s me of the nasons t\hithk“d ii.e to those 

'Ihe 1( iiiieU uuelf, t dt f< ud uit Mipjentid the deuve of the 
In.ir Cmut, diani.-ini' iho plaintift’s claim, on the ground that 
there was no comladid agueiuent Litneen the parties. There is 
more than one answ cr to that eontention. Not the least forcible 
is the eot)vi(li.ivainn that it would bo contrary to the common 
a.uiNo of human conduct and piivatc business to suppose that 
phuntitr w onld p ly 220 for defendant going through a coarse of 
bactcuology m Edinbuigh, and would pay tlie costs of defendant’s 
{lasNigc to Zanzibar, the considtration thereof being merely that 
defendant should come out to Zanzibar, and look round and see 
how’ ho liked the place, and then if it suited him enter into an 
agreement to become plaintiffs assistant. Defendant’s conten- 
tion, in shoit, is that it was open to him, having leaped all those 
mhautages, to say to plaintiff after an Indefinite time, "I have 
itcticcdall this from jou, and I base drawn my salaiy (£ SOff 
pti annum) as your assistant, and li\ cd at your expense : now 
that I baa e looked lonnd and liked the place, I am entitled to 
kave^ jou and to set up a lival piactice.” It seems to mo 
.sufficient to state this contention thus plainly' to show that it 
cannot have any weight with the Couxt. 

It was contoiidcd that at any iMte thcie wei'o cc’rtain terms 
m the contract which were purposely left open in England, 
Juid weic to be bettled when the agreement w'as concluded in 
Zanzibai-, 4.r. (<?) the poxiod of the agreement j (^) the terms 
tor purchase j (c) the clause about not piactising. The ansxver 
Id that is the memorandum B, winch admittedly contains 
the proposal emanating fiom plaintiff, the very first item 
of which is «a three-years’ agreement,” There is not a sug- 
gestion xn the evidence or in the arguments before the lower 
Court that there was any discussion in England as to the pe^iwi 




?Oli* XXIII.] 


BOMBAY SERIES* 


of enjfpgemenfc b^^ing anytliing else than three years. In the 
letter from Dr, Scott to Dr. Stockman (A), it is true that the 
expression probable terms to be offered is used ; but it is 
admitted that this letter must be read with the memorandum (B). 
The letter proceeds Terms Scott has confirmed are/^ and the 
first deals with the puy which the assistant should have : there 
is no mention of the period. That is explicitly stated in the 
memorandum (B). When then defendant wrote (C) saying I 
have to day accepted the post oE assistant to your p^ actice in 
Zanzibar/’* he must be taken to have accepted the terms of a 
three-years’ engagement. 

As to the terms of purchase it is abundantly clear from defend- 
ant’s own admissions in his deposition that no definite agree- 
ment to purchase foimcd a term of the contract. No doubt the 
prt)bability of purchase, should of course this bo suitable to us 
*both when the time comes/* (as defendant himself wiote in C), 
was an inducement to defendant to accept the post ; but this is 
the utmost that can bo said. Not onlj’ did detendaiit lemaim 
silent for many months after his arrival at Zmzibar, but he 
never ■wrote to Messrs. J. B. Charlesworth, Scott, or Stockman, 
pointing' out that the principal ground of his engagement, or at 
least of his proceeding to Zanzibar, wms found by him to be non- 
existent. His counsel before us pointed to the fact that no 
attempt had been made by plaintiff to obtain the evidence of the 
above named gentlemen on commission, oi to put in their letters, 
and he refeiTed to Exhibits M and N. But these aie notices from 
defendant’s solicitor calling for the letter and telegram fiora J, 
B. Chaileswoilh to plaintiff of 11th Decembei, 1^95. It was foi 
defendant to put these in, if they ■were admissible, and it was 
certainly for defendant, and not plaintitf, to obtain the evidence 
of the above-mentioned gontlonien, since it was he who contended 
that his inteiniows with them would show that theie was no 
concluded contract. Plaintiff took his stand on the written pio- 
posal and acceptance; and in the ab^senceof any corroboiativo 
evidence to the contiaiy, defendant's contention that these do not 
constitute a contract is worthless. 

As to the clause about nut practising, defendant’s counsel die w 
our iittention to the fact that there ia no suggestion in the cross- 
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einminahoi, of deftiulant that aoytiiinj. was said in England 
alout this clans,.. The ohvions answer to that is that the danse 
jas evidently taken «s a laaftur of eonrse. Defendant himself 

he w d 1 "l‘ ' T'"': ati assistant, 

corns, f ngriement. The learned 

coins,! ior d.funi.uit nniful ns to draw no infc rcnces from 

difendant s cuiuhn t .dtoi h.s aruval in Zandliar, and he pointed 
. the co„r.jonduue E. U. Ji. as shn.ing that defendant', 
a lega ions must he true as to the t,nns on nhich he came onfc 

, " * "‘"f* ^pondenee took place in January, 

0^. By that time tho parfic.s s>ero at arms Icnnth . ^ncl 
lefendant ^asthenforeultopnt forward some e.xcuse for his 

’ trul t practising ’» is, it is 

“J «P™on it must ha. 

competifaon rvith the employer during the period of the enga^^e- 
mcn . )at certainly is not void for vagueness or indpfiniteness 

nDaue'i v. Davies which tho learned counsel referred.* 
the covenant which the Court of appeal held was too vague to 
en oree, was »to retiie from the partnership, and so far as He 
law allows from the business, and not to tiade, act, or dealinanv 
so as directly or indirectly to affect the continuing partners ” 
As to whether this particuLu- term in the contract in the pre- 
sent case IS void under section S7 of the Contract Act, I see no 
reason to recede from the position which I took in Ca lianji Ear. 
jmrn v. iVa,« Tnhm^-\ I still agree with the remarks of the 
Calcutta High C’ourt in The Brahmajmtra Tea Co. v. Scarih ; 

“ an agreement to servo a person exclusively for a definite term 
is a lavvful agreement, and it is difficult to see how that can he 
unlawful which is essential to its fulfilmeiit and to the due 
protection of the interests of the employer, while the agreement 
18 in force. ' The Specific Relief Act may not be in force in 

Anmbar; but the intention of tho Indian Legislature may well 










for the defeadanfc in the argument at the bar, section 57 of the 
Imiian Specific Relief Act, passed in 1877, evidently contemplates 
a valid agreement, ovpross or implied, on the part of a servant not 
to servo any one else during the period of engagement of service. 
■The service may be in a lawful profession, trade or business 
of any kind. Arc we then to assume that to that extent the 
provisions of section 27 of the Contract Act are impliedly 
repealed ? I feel quite unable to answer that question in the 
affirmative. On the contrary I hold that, when B contracts with 
A to serve him for three years as assistant in his profession as 
physician and surgeon at a certain place, and at the same time 
there is the ordinary clause against practising (presumably at 
that place daring the period of engagement), there is a valid 
agreement in furtherance, and not in re:>traint, of the exercise of 
a profession. 


There remains the question whether, according to the principles 
followed by tiie Courts in England (apart from the provisions of 
the Specific Relief Act which is nob in force in Zanzibar), plaintiff 
is entitled to an injunction restraining defendant from practising 
as physician and surgeon in Zanzibar during the period (three 


years) of defendant’s engagement. The Judge of the lower 
Court thought that plaintiff was not so entitled, on the author- 
ity of Whiiwood Chemical Co. v. Haidtuan holding that the 
term in the agreement — " the ordinary clause of not practising 
must be drawn up ’’ — was not a specific negative covenant on 
which he could put his finger. He said : “I do not propose to 
interpret this clause : what it does is only to pledge the parties to 
come to reasonable terms about it, which has never been done. 
**->'* It might be practising in the town of Zanzibar, in 
the protectorate of Zanzibar, in East Afdca, during the defend- 
ant’s assistaney or after it.” I am unable to agree with the 
above remarks. It seems to me that the words constitute an 
express negative covenant not to set up a rival practice during 
the period of the engagement in the place where defendant was 
to practise as plaintiff’s assistant. I do not interpret the words 
as meaning that the parties were to subsequently come to terms 
as to the exact extent or limit of such a clause. There is not a 

« {1891) 3 Ch , 416. 
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wonl III iiie puiiitiii4 to that eoncluNioii* 

iiclmittiMlIy laailo no cnrpiiri^'^ on tlie piint in EiiglatHi# It 
mas probal% the intention of ih^feiithnf, if not of liotli the 
that all the tunns of the pmpo« 5 .il and fireeptaiiee inehitl- 
iiig ary elauM of id! imietiNiinr, mhich cofistitiitecl the 

iiailjMtt, shniilil on ani\il itZinxihir he clnrwn 

lip in a ioiiiuil agt^ cnoent* Jhil the oiaisbioii to do this did not 
iiiak< the contiael h hinding, 

II, fht II, \vt‘ hold that there mas in tI^i^ eise an acfiial iiigativcx 
clause, if we can say that the* paita s ware eoniraeiitig in the sense 
that iniQ slnmld not do thi^ or i!ie other - some srpeeific thing on 
whsdiwe can put our iinger--*tlKn the authority of JrhUwmi 
VhefiUGnl C(h X* JIurdmfm f dls^ and there is no reason wlij WQ 
should not iollow’ the piinciplc laid down ill Ijvmh^^ v. 

This not a ea^o in which we are asked to indirectly fleerao 
specific peiformatico of the contract of personal service. Con- 
sidering the relations between the parties it is evident that 
plain tiil does not wish to compel defendant to serve as Ms assist- 
ant for the remaining portion of the three years. Except Zao2:i- 
bar the "whole world is iiee to defendant to practise his profession* 
i see no reason, therefore, on that ground why the injunction 
should not issue. The principle is well settled that in granting 
or withholding an injunction, the Courts exercise a judicial dis- 
cretion, and ws igh the amount of siibstanfidl misciiiti done or 
threatened to the plaintii? and compaic it with that which the 
injunction, if granted, w-ould inflict upon the defendant. The 
doctrine is very cleaily explained in Dahe'if)/ v. Ail‘>^*an See 
the remaiks of Wilson, J., in The SItamnufjijei Juie Faciory 

Ram jSfaraui^^\^ 

In the prosonfe case the learned counsel for defendant urged 
m in the exercise of our discretion not to grant an injunction 
leeause the plaintifi's conduct had been such as to dkentitlc him 
to that form of relief. But there is no cvidoiice that the plaintiff 
has behaved badly towards the defendant. On the contrary his 
conduct appears to have been perfectly honourable. There tras 
mention in the evidence of a Court of eiujuiry demanded by 
U) P852) 1 BeO*. M. anti 0 , fOi. (2) f 187B} 3 1, C.^ TOO. 

Ci8S6} 14 Gal., 189 at pp. 190 and SOO. 
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the plixiiitifF in regaid to imputations on his comlnet iowauls 
otl.er persons, but nothing' tan g^ible n as estabii-shed or even put 
forward against tlio plaintiff. Under these circmnstaiices I see 
no leason why the plaintiff should not obtain the only relief 
’i\hich i-iould really be of any use to him. 

Injimctun grmik(h 

APPELLATE CIVIL. 


woara 

% 



Before Sir C. F. Farian, Zt , Chuf Justice, and Mr Justice Candy. 

HDbEIN AND OTIItlvS (oilIGINAL DErFNDANTS l\Ob. 4, 5 AND G), Am LLANTN, 339S. 

w. SHAIvKAEGUil GUllF SHAAIBHUGIRI and othei.s (originai. Ftlrtary TO. 
PLAiMirrs Xos. 1—3 and DnrLNDANis Xos. 1—3, 7 and 8), Bisrosu- ~ 

ENTS * 

Mortgage— Money decree obtained ly nicrfgagee—Ziecution— Sale of mort- 
gaged property in execution— Furchaser at svcli sale— Title of mtchpnr- 
chaser— Transfer of Propeify Act (2 T of 1882), See. 99. 

PrevioHs to the passing of the Transfer of Properly Act (IV of 1889) a 
moitgageo obtained a money-decree ngainbt his mortgagor and in eNcention sold 
the mortgaged property. The son of the moitgrgee honght it at the sale. 

Meld, tlrat by his purchase at tl o oxeention-sale the son took an absolrito title and 
was. not llahlo suhsoquentlj to he lOueemed at the suit of the heirs of the mortgagor . 

v» Dkondo distm^ii,I&l''ed. 

Semlk.—A third poison purchasing mortgaged property 5oMd/*at a sale u 
execution of a money decree obtained by the mortgagee agairrst tUo mortgrgor 

obtains a good title free frem the mortgage bon, nnless the s-de js made nrhjool 

to at. 

Appeal from a rcuiaiid oidcr passed by E, M* Piatt^ District 
Judge of Sliolapur-Bijdpiip. 

Suit for redemption. The plaintiffs’ father (Sl.anh ‘U'giii) on 
llie 2.nd July^ 1873^ moitgagcd the pioperty in question to 
IfurudiBj, the futher of defendants Kos, 2, 3^ 7 and 8 and grand** 
fathex'* of defendants Nos. 4^ 5 an<1 6, who were the children of 
Pirshph^ a deceased son of Nuriidin. 

DefoBdaiita Nos, 1, 4, 5 and 6 denied the plaintiffb^ I'ight to re- 
deem. They pleaded that the mortgaged px'operty had been sold 

♦Apical, Ko, 38 of 1$S7 fron order. 

CO aS97) 22 Bom, 6^1. 
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in 1B78 in eyacution of a momj decree obtained by Jfnrnclin (the 
mortgagee) against Shankargiri (the mortgagor), and that Pirsbal, 
tbe son of Nurudin (the mortgagee), had purchased it ; that the 
sale had been dnly confirmed and Pirshah had got possession, and 
on bis death his childifen (defendants Nos, 4?, 5 and 6} had suc- 
ceeded as his heirs. They contended that by the sale the mort- 
gage was extinguished and the right of redemption gone. 

The Subordinate Judge of B^rsi dismissed tbe suit, holding 
that the mortgage had been extinguished by the sale under tbe 
money decree obtained by the mortgagee. 

On appeal hy the plaintiffs the Judge reversed, the decree* He 
held that under the provisions of the Transfer of Property Act 
(IV of 1882), section 99, the sale in 1878 was void, and he remanded 
the case for a finding as to what balance was due by them on 
taking account under the mortgage. 

The Transfer of Property Act (IV of 1882) came into force on 
the 1st July, 1882, and was extended to Bombay in January, 1893* 
Keetion 99 of that Act is as follows*. — 

09. Whero a mortgagoo in execution of a deciee for the satisfaction of 
any claim wliether arising under the mortgage or not attaches tho mortgaged 
property he shall not be entitled to bnng such pioperty to sale otherwise than 
by instituting a suit under section 67, dc,, dc.” 

Defendants Nos 4, 5 and 6 preferred a second appeal. 

Saftatraifa A, Idgunji, for the appellants (defendants Nos. 4, 5 
and 6) The sale was valid and the right of redemption was 
extinguished. The Transfer of Property Act does not apply. The 
sale in question was in 1878 and the Act was not passed until 
1882 and was not applied to this Presidency until 1893, It is 
not retrospective : see section 2 ; Amhalai v BJian bin Rajamm 
The Judge has relied on Durgayya v. J}ianiha^^\ but that decision 
is not applicable. It has been found as a fact that Pirshah 
did not purchase bemmi, nor was there any fraud or collusion 
in the transaction. Pix'shah obtained an absolute title by his 
purchase and has been in possession ever ^in^^^’^Bhugg^buti^ 
Rome V. S/mmaekum Rose 

- There was no appearance for the respondents. 

CO P, J., 1895, p. 291, (2) (1K93) 14 ^4^ 

<3) (1876) 1 Cal, 337. 
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Faesan, 0, J. ! — The Distriefc Judge was, W'e think, in error in 
applying the provisions of section 9S) of the Transfer of Property HraBis 
Act to the solution of the appeal before him. The sale in oxecu* SaiincAE- 
tion at which Pirshah purchased, took place in 1ST8 long before 
the Transfer’ of Property Act came into operation in this Presi- 
dency — before it was even passed. The Act is not retrospective. 

Section 2 provides that “nothing herein contained shall be 
deemed to affect ” * t « (c) any right or liability arising out 

of a legal relation constituted before this Act comes into force, or 
any relief in respect of any such right or liability.” In Durgay^a 
V. dnantha relied upon by the District Judge, the sale was 
after the Transfer of Property Act came into force in Madras. 


In this case the original mortgagee Nurudin having obtained 
a money decree against his mortgagor put up the mortgaged 
premises for sale. They were purchased by Pirshah and it is 
expressly found that the latter did not purchase benami for 
Nurudin. This distinguishes the present case from Martand v. 
Hhondo^^^, where the mortgagee himself purchased in the names 
of his servants and dependents at an undervalue and without the 
leave of the Court. That was the ratio decideaiii there. It went 
as far as it was possible to go, and the principle deducible from 
it cannot be extended to the case of a third person purchasing 
bond fide at an execution sale held by the mortgagee. Such a 
sale confers a good title upon the purchaser, and that too we are 
inclined to think free from the mortgage lien, unless the sale is 
made subject to it— Bhuggohutty Dossee v. Shamachwn Bose — 
hut that question does not arise here. 



Pirshah, therefore, obtained an absolute title to the property 
and is not liable to be redeemed at the suit of the plaintiffs, who 
represent the original mortgagor. The Subordinate Judge was, 
therefore, right in dismissing the suit when he found that Pirshah 
did not purchase benami for Nurudin, and the District Judge 
having s^e*ed in that view ought not to have remanded the case. 

Remand order reversed and decree of the Subordinate Judge 
restored with costs throughout on the plaintiffs. 

Bemand order reversed^ 

01 (1890) 14 Mad., 74 (2) (1897) SS Bom., 624. 

(1876) 1 C»’e., 337, 
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Before Mr* Justice Parsom an i Mn Imike Rud^dc* 

irPAYA AXD ANuniFR (0E»Gl3fAL BiJirSN^IUNTh}, APPFUiNiS, IV 

PADAPPA (OBiGiNAi. PjAiNTirr), RcsPumdekt,^ 

Jurli>dictiOii---Jurhdiction of Oitil Coijrt^ — C<fcte 
tion — Coiufsj^ov^er to inguke into the ‘CifUdit^ of the arder of crjoohnmiea- 
tioii-Sunhn of proof 

The plaiutif, ^iho ‘^as apnjtrlo^ ii> Jain sm il for an inimirtion to 

restiain ilic clcfoiulants from entering tlie tvinple an th\ or si lipping tlw idol^oii 
tlie ground of their cxcomiminicatioti hj the Swatni for inkcoiiducfc* Befeijd- 
ants pleaded tluit they had hccTi gnilty of no oflenee for wltioli a sentence of ex- 
comnianication could properly he passed, aiid that the inqiiiry iiito their 
conduct was hold by the Swa!mi e,) parte and without any notice being given 
to them. 

Eddy that the Ci^il Court had jurisdiction to inquire into the validity o£ 
the sentence of excommunication, and that it lay on the plaintill, who 
sotu^ht to "enforce the sentence and by virtue of it to deprive tho defendants 
of their civil rights, to prove that it was passed on Jagtifi ible grounds and 
after a fair and proper inquiry. 

Second appeal from the decision of P. 0, 0. Beaman, District 
Judge of Belgaum. 

The plaintiff and defendants were iltanhadds belonging to two 
different branches of a family of pujdris, or officiating priests^ 
of a Jain temple at Gavan in the Belgaum District. 

There were certain lands set apart for the re^miineration of the 
pnjdris^ which w^ere in the possession and enjoyment of the 
defendants. 

The plaintiff alleged that the Jain Swami^ who managed the 
afiairs of the temple^ had cxeommunicaled the defendants for 
misconduct^ and had appointed the plaintiff aa the puftiri of the 
temple. The plaintiflF, therefore^ brought this suit, praviiig for an 
injunction restraining the defendants from entering tho temple 
and from touching and worsliipping the idol, on tho ground of 
their escommunication- 

Dof andanis pleaded (tnkr alia) that they had boon esconiiiTUiii* 
cated without sufficient reason, and that the inquiry into their 

^ Second Appeal, No. 895 of 1807* 
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This decision was confirmed^ on appeal, by the District Judge^ 
who was of opinion that the Civil Court had no power to inquire 
into the validity of the order of excommunication, though the 
evidence in the present case did not disclose any veiy definite 
ground for the excommunication. 

The defendants preferred a second appeal to the High Court. 

Setlur (with J/. F. B/iat)) for appellants (defendants); — 
VYe contend that the Court had no jurisdiction to take cognizance 
of this suit. The suit is brought to enforce the excommunica- 
tion passed by the Swfimi. The object of the suit is to give a 
legal sanction to the excommunication, and prevent the defend- 
ants from exercising their religious functions. The suit thus in- 
volves a caste question, and, as such, will not lie in a Civil Court. 
Section 21 of Regulation II of 1827 ousts the jurisdiction of the 
Civil Court over such a suit — Sluuihara v. Ea7tMa^^K But, if the 
Court has jurisdiction to take cognizance of such a suit, then we 
^contend that the Court is bound to inquire into the validity of 
the excommunication. The Court will not give effect to that 
order unless it is satisfied that it is passed on justifiable grounds. 
The lower Court was wrong in holding that the legality of the 
order cannot be inquired into by the Civil Co irt. The sentence 
of excomnmmcation in this case was passed ea? parte and with- 
out giving us any opportunity of proving our innocence of the 
offence charged. "We were condemned unheard. Under ihese 
circumstances the excommunication is absolutely invalid and will 
mot be enforced in a Court of justice — Vallabha v. Madnsudznan^^^*^ 


m ( 1877 ) 2 Bom., 470 . 


(2) (1889) 12 Mad., 495. 


conduct was held by ^he Swami parte and without any notice 
being given to them. They also pleaded that the suit was not 
cognizable by the Civil Court, as it involved a caste question. 

The Subordinate Judge held that the Coart had jurisdiction to 
entertain the suit, that the sentence of excommunication was jus- 
tifiable, and that the defendants had in consequence forfeited 
their right to the office of He, therefore, granted the 

injunction sought, and ordered the injunction to remain in force 
until the defendants were re-admitted to their caste. 




J 


124 


e. 


\r' 


T- ^ 

..Vi’fiS’'' i ' 
:"'i'<w''' ' 




lai 


THE ISDIAN LAW REPORTS. [VOL. XXHI. 

VcdkakicFiahrpat! X. Svlharaiinrhi'^^ •, Kri^IhitiMtinix. Virasami- j 
Jagmmafh Churn x, Ahili Da.ma^'^ i Mrocaf, Crmral of Bony 
bail V. jjnrid lloim * ; JPrnpji x, Cioviud’- ^ : Gant pafi s . Bhaiati'' * ; 

Qi^etn w Sanlma^''* 

Jl. C. Coi,aJi, fur respondent (plaititifl) ;— 1’lu jurisdiction of ilio 
Ci%il Court is not ou-Ld n.U'cly luean-e tlie suit imolvcs acaste 
<|Ui‘stion. '1 lio <dii» ct u£ tlu* prcMiit suit is not tt> interfere witli 
tlie .lutononiy of a cade, but to ui%e ( BVet to tbc dceisioii of tbc 
caste as pioiimlg.itul by tbc Swaiui, uhu is tlie spirittial head 
of tb« caste. Regulation II of 1^27 docs not debar tbc Court 
from taking cognizance of &ucb a .suit — P ragji v. Gi>vnii'‘^K 
It is aileged that tbc .sentence of excommunication was imssed 
on iiifttiflk'ient grounds and without proper inquiry j but this is a 
mere allcg.itiou without any proof. Tho excommunication will 
be presumed to be just and proper unless and until the contrary 
is pioved. 

Pausqsp, J. In fids ease the plaintiff, who is the pujdri of a 
temple at Gcavan, sued, for an injunction to restrain the defendants 
from enteiins- the temple and from touching and worshipping the 
idol, on the ground that they had been excommunicated by tho 
Swiimi for misconduct. The defendants, admitting the power of 
the Swdmi to excommunicate for proper cause, disputed the fact 
and the legality of the excommunication. 

The Judge of the lower appellate Court held that the Civil 
Couit had jurisdiction to grant the injunction, but that it could 
not inquire into the validity of the order of excommunication. I 
do not agree with the latter proposition in this case where civil 
rights are at stake. The parties are Jains and tho Swdmi is their 
religious chief ; as such he may have the power to excommunicate 
offenders against the tenets of their religion, but when it is sought 
to e.xtend a civil sanction to an ecclesiastical offence, by enforcing 
the order of e.xcommnmcation and thereby depriving persons (A 
civil rights which otherwise they would be entitled to G.xercise,it 
inu.st always be open to the Civil Court, whose aid is invoked to- 
ol £1P89)13 J!fta.,293. (1887) H Bom., 534. 

TO (1886) 10 Mad , 333. (1893) 17 Mad., 233. 

(S) (JSS3) 21 Cat., 463. (1888) 6 MaA, 383. 

(4) (1886) U Boro., 183. (1887) 11 Bom., S31. 
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enforce to inquire if the order ^vas made by the Swami in the 
proper exercise of his power* 

On this point there seems to be no conflict of authority. In 
Krishnasami v. Virammi an expulsion from caste was held 
invalid on the ground of the ex parte nature of the enquiry. In 
Fenlaiaclialapati v. SiMara^acW-^ an enquiry was oivlered as to 
whether an exclusion from caste and, therefore, from the temple 
shrine was justified. In Gana^^ii BJiatta t. Blmraii Swami^^ii 
was held that it was only in a matter relating to caste customs 
over wdiich the ecclesiastical chief has jurisdiction and exercises 
his jurisdiction with due care and in conformity to the usage 
of caste that the Civil Courts cannot interfere. In Advocate 
General of Bombay V , David Eawi the same principle 

W’^as enunciated, namely, that, if the domestic tribunal has acted in 
a manner consonant with the ordinal y principles of justice, a Civil 
Court has no jurisdiction to interfere, but the proceedings must 
have been conducted with fairness. So also in Jaya?inath Chvrn 
V. Ahali DasM^^ it is laid down that it is open to Courts of jus- 
tice to interfere with the decision of a private association if it is 
shown, in the first place, that the rules of the association according 
to which the decision is arrived at, are contrary to natural jus- 
tice, or secondly that the decision is against the rules of the asso- 
ciation, or thirdly that the decision has not been come to bond fide. 
In Praffji v. Govind^^\ West, J., says : ^^It is plain that the Ci%il 
Couits may discuss and deal even with a caste question where the 
membership and the character of a member have been unjustly 
injured. To take evidence of the customary law of a caste, to 
recognize the law* and the vote of a majority as given effect to by 
the law, is not to interfere in caste questions ; it is simply to 
recognize the existence of caste as corporations with civil rights 
and an autonomy suitable to the purposes of their existence.^^ 
The District Judge cites Dayaram v. J ethahliat<t^'> as laying down 
a contrary proposition, but he has not correctly interpreted that 
decision, which was passed as was expressly stated the cir- 

(X) (1856) 10 Had*, IBS. (^) (1886) 11 Bom., 185. 

p) (1880) 18 Mad.j» (1893) 21 Calcf,, 463. 

(S) (1808) 17 823. C^) (1887) 11 Bom., 534. 

(7) (1895) 20 Bom., 784, 
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cumstances of tlie pre-^ont ca^e aid depended npon pleadiiK, 
and submi'^sion and not upon general jurisdiction. 

In the case n-o are now dealing nith, the sentence of esconv 
ramneation was passed, not by a caste, but by an indiudual, the 
Snaini or rebgiou. ebief of the sect to which the parties belon.. 
31-, legality is disputed by the defendants, who say that they were 
gn. tj .tno olfiuce for which n Mnienee of exconununfeation 

sa. I.C ,I I j 11,0 S»-am. ,, ,, 

Sivn, to tl,™, Itln,.ktl,«ta CImI Court to,. to 

mquue into that plea and that it lies on the plaiutilT.s, nho seek to 
entoree the senwnce and by virtue of it to deprive tlie defendants 

Lm!]' “'f ]f justifiable 

gioiinus and after a fair and proper cn(|tiiry« 

ye, therefore, frame an issue on that poindTsmely :-Wasthe 
sentence passed on justifiable grounds and J^r fair and proper 
inquiry . and ask the Judge of the lower appellate Court to find 

on It, taking evidence if necessary, and certify his finding to this 
Court two months. o w ib 

Ranade, J. : -In this case, the', parties are Jains, and belong 
to different Wbes of the family of the pujaris of a temple. 
Ihe oiiginal claim was for an injunction to prevent the appellants 
from entering the temple, and worshipping the idol, and the 
ground on which the injunction was sought was the alleged ex- 
communication of the appellants by the Swami of the caste, who 
It appears had also some hand in the management of the temple, 
aiy had appointed the respondent-plaintiff to officiate as »W««. 
l ie appella,nts denied the Swami’s right over the temple, as also 
plaintifi s claim to bo pujdi i, and they further denied the alleged 
excommunication and misconduct. Finally, they urged that the 
c aim was m the nature of a caste question, and, as such, excluded 
irom the jurisdiction of Civil Courts. 

iiistance held that the Court hahl jurisdic- 
-tion, yat the ^aintiff was of thepujdri family, that the appellant- 
defonynts had been excommunicated, and for a justifiable causa 
yd that the injyction sought for should be granted until such 
time as the appellants were re-admitted to caste. The appellants 
eir grouada of appeal to the District Court raised tli^ tjuestioa 
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of Jurisdictioij^ as also of respondent’s right to sue, and of the 
fact and validity of the excommunication. The District Judge, 
however, laid down only two issues, as to (1) whether the Civil 
Coui't had jurisdiction, and (2) whether the excommunication 
was justifiable. He found both these issues in the affirmative, and 
confirmed the decree. Though this finding on the second issue 
apparently suggests that the District Judge was satisfied that the 
excommunication was proper and justifiable, yet it is clear, from 
the express words used towards the conclusion of the judgment, 
that what the District Judge really found on this point was that 
the Civil Court had no power to inquire into the validity or justi- 
fication of the Swami^s excommunication. If the question Was 
one which could be considered open for inquiry, the District Judge 
clearly stafcetl bis view that there were no definite grounds for the 
excommunication, and none which the Courts would regard as 
adequate. In other words, while, in so far as the respondent- 
plaintiffs claim for injunction was concerned, the District Judge 
was inclined to hold that it was a matter within the cognizance 
of Civil Courts, yet when the factum and justification of the 
alleged excommunication on which the claim for injunction was 
based were denied, the District Judge was of opinion that the 
Courts could not inquire into such a defence. These two position! 
seem to be obviously inconsistent, aud I feel satisfied that a care- 
ful consideration of the authorities does not lead to any such 
conflict. 

If the position of the parties had been reversed, and the pre- 
sent appellants had brought the suit to establish their right to the 
office of or to enter the temple and worship the idol, it is 

plain that they would have a perfectly clear right to require the 
Courts to entertain such a suit, and if the defence raised was of 
excommunication, to ask the Courts to inquire into the factum 
and binding character of that action, It has been decided in a 
large number of cases that a suit for restoration to caste and for 
obtaining a declaration that the expulsion was not justified, would 
lie in the Civil v. Tamana^^ ; Pragji v, 

Gopind^'^l ; Vengamuthu v. 

a) (1801) 16 Bom., 281. <3) (1883) 7 Bom., 323. 

<2) {18$7) 11 Bom., 534, <4) (1882) 6 Mad., 161. 
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Aielmlam v. Udayash^^)- f^ihuiasa v. Tame.iyaMn , Km/ua- 
sarni T. Knshui mckiryai^^K In Qt.par v. Gumn<n the suit was 
Lrongtt by plaintiff to soeuio his levtoiation to caste from which 
he had Kai exp ]]. d by ic.isnn of a charge brought by defendant » , . 

a^amsi him of adultery. lu a case it Iielil that the 
ddtndantmay i lead justilication, and plaintiii may show that 
the chaigc x\as tal-e. In T* . IkaeJu laj)a': v, SvUammtM^\ it 
was ruled that the light to worship m a public temple is a civil ^ * 

rightj and when it is questioned on the giouiidof c-xconniumi- 
cation, It is competent to the Couits to iuquiio into the defence T 
and tliey arc bound, when necessary, even to examine theioligious 
toundations on w hlch the excommunication is based. In such an 
inquiry it must bo shown that the Swdmi had jurisdiction, and 
that there was an express declaration and that the escominmii- 
cation was passed in accordance with usage, and after hearing i 
the explanation of the person charged. Thi, same view was 
expressed still more strongly in Jagannalli OJiur,i wAkuli Basiia * 

There also the plaintiff’s right to enter a prayer house was resist- ! 

ed on^the giound of an alleged expulsion by the majority of the \ 

bamaj. Tho Coart followed the ruling in Oo_pal v. Gamm<'il and 
dissented from the Bombay ruling in Pmg/'i r. Gcvi?id ®. It was ' 
observed that even if this last ruling weie accepted, it would be ^ 

still necessaiy to see if the rule or order of the majority was 
pioperly arrived at in a iond fide mannei, and that it wa:. in 
conformity with natural justice. In Gampah B/a^a v. B/miaii 
Sivmu which was also a case of expulsion fiom caste, it was 
6 1 that a guru has, no doubt, a right to exorcise liis jurisdiction 
according to caste usage, and when he exercises his jurisdic. 
tion with due care and in accordance with custom, Civil Courti, ' 

will not interfere with his action— -irMrar/ y. If these ' 

hmits are exceeded, there is no protection- Qimeii v. N«nkmC«). ♦ : i * 
bimilarly it was held in Knshnamai v. Fuasami'^^ that oven 
when the expulsion had been ordered under a Imid fde, but mis- i 

?) flSRs?iVi f ® Om) 7 Cal. W. K.. £P0. 

f ) 222. 

< ) (]|93) 21 Cal., 4G3. (! 2 ) (igsC lo Mad , 238. 
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taken^ belief on a point of fact^ and it was shown that plaintiff 
had not been guilty of the misconduct Imputed to him, he has a 
right to have the order of expulsion set aside. Kernan, J., who 
decided the case, observed that ^ a caste custom permitting ex- 
pulsion without notice would be invalid. The caste institution 
^s not above or outside the law. Usage and custom exist only 
under, and not against, the law/ 


When a man had been expelled from his caste for alleged 
adulteiy, and the caste had allowed him no opportunity to de- 
fend himself, the order of expulsion was set aside — V allallia v. 

The fact is that in such matters the Courts treat 
caste corporation^ like any other voluntary societies or clubs. If 
iheir proceedings aie bond fide and faiily conducted, their action 
is upheld and not otherwise. The principle of the rulings in 
Advocate General v. David Uam DevaLar which was a dispute 
between Beni Israelite parties, and the case in Oomj^erk v. 
Goldingkam which related to a dab, apply equally to expul- 
sions from caste. If there is juiisdiction, and the procedure is 
fairly conducted and bond fidcy the action of the caste, corporation, 
or club is upheld. If possible, for the reasons stated hy the 
Judges who decided the case ofJajannatk GJmrn v. Ahali Das^ia, 
the Civil Courts have to be more^careful in the matter of caste 
expulsions than is necessary in the case of voluntary associations. 
It might be indeed contended that section 21 of Eegulation II of 
1827 imposes a special limitation on the power of the Courts of this 
Presidency. This contention is, however, not correct. As laid 
down by West, J., in Anandrav v. Slianhary and affirmed by the 
same Judge in Drcigji v. Govind, and by Sargent, J, in Miorari 
V. Sala^ section 21 of Regulation II of 1827 only prevents 
such interference as is likely to affect the autonomy of caste tri- 
bunals. The section itself provides a remedy in the matter of 
alleged injury to caste or character in the shape of damages. 
This means that Courts have jurisdiction when the injury is due 
to the illegal or unjustifiable conduct of the other party. Such 
suits must be clearly distinguished from caste disputes proper. 
Claims between rival factions of the same caste to common caste 


(1) (1SS9) 12 Mad,, 495. (2) (1886) 13 Bom , 185. 

(3) (1886) 9 Mad., 310. 
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prupeitj, claims to leadership of caste, claims to leqnire Toluntary 
offerings and honours and presents to be paid to particular mem- 
hers, claims to officiate as priests against the consent of tho caste 
claims for compulsory invitations to dinneis^ &c—GmUiar v. 
Eahja ; Dullab/i v. Namyun Mvrar v Nwjjia ; Murfoi 
Sula ; Atchalam V. Udayaginj , Go^'^ain Dott \. Gaotoo Rom , 
Emhiasamt v. Kr! Jnicaoa , Bitynjuui w JdJiuUat ; Mayu&Jiunknr 
V. Eaushanla, , Kamjjpa v. Knlanf/uiyan , Joy CJumJcr x. 
Mamc/iuin ' , 8ii(Uaia/> \ . Sitd/ntriM ^ , S/niitlamv. JIanma ; 
Sfnman v. Rn'ihin —These aie in itlei s u hich affect the inter- 
nal autonomy of tho caste and its social rel itions, and suits in 
regard to them have betm piopcrly held to bo barred by sec- 
tion 21 of Regulation IT of lb27 and similar enactments in other 
parts of India. 

But where, as in this case, a man’s character and status as a 
member of a caste is called in question, and on the strength of an 
alleged excommunication it is sought to deprive him of the use 
of a priestly office connected with a temple, with lands and perqui- 
sites attached to it, it is clear that the Courts must inquire into 
the, factum of excommunication, and to sec that tho expulsion 
was in accordance with caste usage and in conformity with 
natural justice. It may not he possible for a Court to determine 
the adequacy of the religious grounds on which the excommuni- 
cation is based, bnt it can and ought to satisfy itself that there 
are fair and bond fide grounds for such action. There is notliinw 
in the record to show that the excommunication in the piescnt 
case fulfilled this chaiacter. It appears that the misconduct attri- 
buted to tbe appellants is that they did not attend upon the 
Swami, and that they refused to allow a share in the temple 
lands in their possession to the other sharers. The District Judge 
himself states that there are no adequate grounds for tho alleged 
expulsion. It is also not clear whether the Sivami has a right of 
dismissing or employing the pujari in the temple, or'whothCT tho 


(1880) 5 Pom., 83. 

(3) (1867) i Bom. H.C. Hop., A C. J., 

no. 

(S) (1868) 6 Bom. H. C. Eep., 17. 

(1S71) 16 Cal. W. B., 198. 


(M (1886) 30 Bom., 661, 

(0) (18S3j 7 Mad., 01. 

(7) (1866) 6 Cal. W. E , 323. 

(8) (1869) 3 Beng L. E., 91. 
(91 (1877) 2 Born., 470. 
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excommunication lias been resorted to in order to compel obedience 
to the wishes of the hMi^bmcls for a share in the temple lands. 

If the appellants as plaintiffs had a right to require the Courts 
to make an inquiry into the factum and regularity and lorn filler 
of the excommunication proceedings^ it is clear they have a stronger 
right as defendants to insist upon such inquiry before an injunc- 
tion is given against them. 

We must, therefore^ remand the case for a finding upon the 
* issue about the regularity and "bona fides of the excommunica- 
tion* 

Case remmidech 

iV. B.— -Ilpon remand tlie District Judge found that the sentence of 
excommunication was not passed on justifiable grounds after a fair 'and 
proper inquiry. 

On this finding the High Court reversed the decree of the lower Court 
and dismissed the suit. 


APPELLATE CIVIL. 


Before Mr» Justice Parsons and Jfr. Justice Banade 

EUABAM axd axothee (obioinal Depekdants Nos 1 and 2), Appellants, v 
GANESn (oBiaiNAL PLAiNTirr and Defendant No 4 ), Bespondents.^ 

Cift-^Bemcation of gift—T^Uti--Gijh of vrltii-- Validity of suck gift— 
Comjpuhorg alienation of vntti invalid— Pi iv ate alienation not ahsoluieli/ 
prohibited^ 

When a gift is made, the donor taking ad the steps In his power to give 
©^ect to it, it is complete, and he cannot revoke it by a snbsoquont ■will 

A vntti cannot be sold in evecution of a decree Such a compulsory aliena- 
tion is not only opposed to the Hindu law and public policy, but is also against 
the provisions of section 266 of the Code of Civil Procedure (Act XIY of 1882). 
But private alienations are not absolutely prohibited. No general ru'^e can be 
pleaded in such matters. The rules of succession depend upon each particular 
foundation or office, and in respect of it, custom and practice must govern and 
prevail over the text law which prohibits both partition and alienation. 

Segoxu appeal from the decision of Eao Bahddor D. 6* Ghar- 
pure^ Additional First Class Subordinate Judge at Nasik. 

♦Second Appeal, No. 948 of 1897. 
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One Buikamliliat was the original owner of the propeity in 
clisimte, which consisted of (1) a house at Tiimbak, (2) one-fourth 

(") a light of «^er\ice in the ttiuple of 
Shu Jnmhabednar, and (1) one-half share in the Vjmlhikpmui 
^ on thv A iisluivarl?' i’irlh, which is n saerod place at the 
sou’ce of tile (lodavaii. 

^Bhikamhhat rwde a gift of the v. hole of the pioptrty in 
dispute to the plaintitf l.y a pnlra (deed of gill) dated 

Ldh Novemher, ISSS. 

At the da<(‘ of the gift the liouso and tlie inam lilhgc wci’o in 
t le possession of a mortg igoe to wh nn Bhikainhhafc h id mortgaged 
t itin. Lhikainbhatj however, handed over to the jiLiintiif such 
documents of title as he had with him relatiiv; to the property, 
and lie also applied to the Revenue authorities to transfer his 
sbaie in the inam village to the plaintiff’s name. 

Astotheru«/, plaint, ff entered upon the duties of his office 
immediately after the execution of the deed of gift. 

On the 5th Januaiy, 1891, Bhi\amblmfc adopted defendant 
iSo. 1 and made a will by which he revoked the deed of gift to the 
plaintift and bequeathed the whole of his property to his adopted 
son (defendant No. 1), Bhikiiiibhat died shortly affceiwaids. 

In lS9i plaintiff filed the present suit to establish his title 
to the propeity under the deed of gift executed by the deceased 
in his favour. 


The defendants pleaded (inter «/ia) that the deed of gift was 
invalid on the giound that it was not accompanied with post-es- 
Sion, and as to the triiti and the right of service in the temple 
contending that Bhikambhal was not competent to alionato them 
to a complete outsider and stranger to the family. 

Both the lower Courts held the gift valid and awarded the 
plaintiff’s claim. ' 

Defendants thereupon preferred a second appeal to the Ilin-h 
Court, ” 

( ) The wiUi is a priestly office in virtue o£ which certain religious sorviecs 
pertorincd on behalf of pilgiims to the thth, who pay fees to fcho lio’dots of the x'ritti 
for tio porformaaco of those services, fej (1S8C) 10 Bom , 395. 
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Baji Ahaji Elicm, for appellants ; — The deed of gift is invalid ^898. 
"becaTise it was not accompanied by delivery of possession. Part 
of the property in dispute was not in the possession of the donor Gahesb; 
at the time of the gift. It was then^ and is still, in the posses- 
sion of the mortgagee. As regards the vritti and the right of 
service in the temple, the donor continued in possession after the 
execution of the deed, since we find that the donee signed the 
receipts for the payments made to him in the donor’s name. The 
gift was, therefore, incomplete and it was afterwards revoked 
by the donor by his will. But assuming that the gift was com- 
plete, still it is open to the objection that the rritti as well as 
the right of service in a temple are inalienable under the Hindu 
law. A religious ofHce cannot be made the object of sale, mort- 
gage or gift, and the emoluments of the office are absolutely extra 
commercium— Rajah YnTtnah Valias. Ravi Viumam^^'^-Naradmma 
V. AnantJiaf-^ . A as Itti is a right of personal service and as such 
cannot be attached or sold in execution of a decree - v. 

In the present case the aritli was transferred to a 
perfect stranger. Such an alienation outside the family is bad — 

Eitpjsa V. Borasasai ; Burga Bibi v. Chanthal Ram"'‘\ 


E. G. CJiandavarhcir I for respondents : — It is found as a fact by | 

both the lower Courts that the gift was earned out by the donors j 

taking all the steps noeessaiy to give effect to it. This finding is I 

conclusive on this Court in second appeal. As to the alienability 
of a vsiUi, it is too broad a proposition to assert that a vriiti 
is absolutely inalienable. No such rule is deducible from the 
decided cases. On the contrary the Courts have upheld the 
alienation of a priestly office to a member of the founder’s family 
standing in the line of succession — SUaramlshat v. Sitas ; 

Ss’mivasa v. 'Rengasasm‘-'^'> ; IlancJiai am v. PransJiania's^^^. Even 
iin alienation to a stranger has been allowed where such aliena- 
tion is in the interest of the endowment— Chunder 
Ghose V. Han Bas No doubt it has been held that a vrilti 


P) (1877) 1 Had , 235. 

<2) (1881) 4 Had., 391. 

(3) (1886) 10 Bom,, 395. 

(» (1SS2) 0 Mad., 76. 

(9) (1890) 


C5) (ISSI) 4 All., 81. 

03) (3809) 6 Bom. H. C. Rep , 250 (A C.J.) 
m (1879) 2 Mad., 304. 

(8) (1882) 6 Bom., 298. 

Cal., 557. 
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cannot be sold in execution of a doci'eo. But tlie grounds on 
■wbicb such an alienation is forbidden, do not apply in the case of 
a private alienation. If a iriMi wore subject to altacbraeiit and 
sale, the auction-purchaser might be a ilahoinedan or a Chiistian, 
and he would bo both unwilling and incompetent to perform the 
services to aii idol. But these ohjrcfciuiis do not apply to the 
alienation in the piesout case. In Sadasfni v. Jit^undhui 
this Court has allowed the sale of a intli even m execution of a 
decree. It is not, therefore, collect to say that a itltf) cannot be 
alienated under any circuinstauces. It is for the Couit to detcr- 
roino in each case whether the alienation is one tliat can. bo 
upheld. 

Ran ADC, J.' — The appellants’ pleader in this case raised only 
two contentions in his argument before ns,— fiist, that the gift in 
this case was invalid, because it was not carried out by transfer 
of possession, and was subsequently revoked by the donor, and 
secondly'-, that the alienation of the vrittl was invalid as being, 
the alienation of an hereditary priestly office outside the family 
to a stranger. 

As regards the first contention, both the Courts below have 
found in respondent’s favour, that the possession wis traiisfened 
to the respondent by the donor taking all the steps necessary and 
in his power to effect it. This is a question of laet, and we must 
accept the concuiicnt finding of both the lower Coiuts as binding 
on us in second appeal. The donor tiansfcrred the documents 
relating to the vritti to the x'espondent, and he also applied to the 
Revenue authorities to transfer his interest in the inam village 
to respondent. The donor was not in possession eff the inilm 
village and the house, which he had mortgaged to his creditors, 
and transfer of actual possession was in the nature of things 
impossible till the debt was paid off. The duty of service in 
the temple was performeK-I by the respondent, who signed the 
receipts in the donor’s name. We must, therefore, overrulo this 
objection. If tbo gift was carried out by the donor’s taking 
all the steps in his power to give effect to it, it was complete, and 
the donor had no power to revoke it by a subsequent will, as 
was sought to be done in the present case. 

<l) (188D) 8 Bom., ISS. 
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The other ground of invalidity presents more liifficnity Ifc 
appears that the objection that a prim was inalienable was raised 
in the Court of first instance, and ck-eided against the apn, Ihnts 
before us. In the District Court, the point was again laised 
but the judgment of tbc lower appellate Court shows that it w.as 
not pressed theie. This of course does not depriwo the appellants 
of their right to raise the question in second appeal-/u,a»^ 
V. Dorasami^^K 

Itappearsfrom the authorities cited, and from others which will 
be noticed further on, that a distinction has been ma<Io by the 
Courts between vritiis such as those in dispute in this case and 
defined in GanesA v. 8Aankar'^-\ and the right of hereditary sJiwice 
m temples, private and public, and between alienation to stran- 
gers and to members of the family, and, lastly, between compul- 
sory and private alienation. Compulsory alienation by way of 
sale in execution of decrees has been disallowed in all cases as 
being not only opposed to Hindu law and public policy but 
against the provisions of section 26G as being rights of personal 
service-^..../, v. d/ran/c.r; v. Ljriskua-u Zl 

CAurnj BungsAeeMoAu^^ Doss ^ DurgaBibm ChancAalMam-^^ ■ 
DaloMisser y. Srimbas Misser'\ Such compulsory sales mi.h; 
transfer such properties to persons disqualified to perform the 
duties of the office. . In the case of private alienations, this 
objection does not hold equally good, and private alienations 
are not absolutely prohibited. Alienations to strangers are 
mdeed not favoured, as will be seen from the rulinos in EaiaA 
VarmaA Valia v Baoi VurmaA^>, Narasinma AnantZ>, 
Ra^a Vurmah Valia v. Ravi Vurmah Knnhi Kutty^^ Krvakc 
Ilata Eotel Kanum. YadaUil Vella„im, HajaA 0 / Oheralal 
Kovi agomv.MootAa RajaAin^, VenAatarayav v. Srinivasa Ayyan- 

Most of these decisions relate to temple offices in Madras 
Presidency where the sentiment against alienation is very 
(1) (I882,eM*cl.,76. (3876) 41 A 76 

(3)(l886)IOBo„i.,395. ® (1881) 4 Mad , 393 

(3) (1887) 12 Bom., 366. ^^877) 1 Mad 

w Sm 1 ® T V R, ? ® > Slo- 
ts (38/0) 3 Beag. L B , 637. ps, ^1872) 7 Mad. H. 0. Sep , 32 . 
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stroBg. in other parts of Inilia, the restrictions are loss strictly 
enforced^ especially ’when the alienee is a nearly related nicmbcr 
of the family. In this Presidency it was ruled in SUammbhai 
V, Si whore the dispute related, to a teiiipio oflicci 

that alienation to gvaii<l*childi*en hy wsiy of rclinr|uisli!iienfc on 
the pari of tln^ graiulCatlur wa^ not ill >gal The ptinciplo was 
rc-afliiined in ][cti v, Taui 'where the dispute 

related to a }oshi iTdil^ and it wars hfld that alienation to a 
member in the line of socc or to a posnhle licir^ bandliii 
or sapinJa^ rrould not he ilh^gil unless there w\is any express 
direction of the founder, or rule or usage to the contrary* In. 
KlietUr Ch‘ctid(^'i* Gh^se v. 7/nri Dn? IhiiulojjfuUajtif ^ the alieiui*" 
tion by the cntiic family ol the sebaits ot piivate idol with its 
endowed land to a stranger was upheld as being in the interest 
of the idol, c,nd calculated to carry out the objects of the orig-* 
inal founder. A similar transfer in respect of a public temple 
was held to be legal — Koutocir Duovgaudih Mo^ v. 'Rtuti Cliu%d€>i* 
Se/^\ Where the alienation is made by one out of several joint 
osyners for Ms own benefit, the transfer ivas held to be illegal 
— KUjpa V. Dorasami; I^arasimma v. Aaantlia, In Ukoor v. 
Glmnder Sekhur Doss such a transfer was held to be invalid 
bej^ond the life-time of the alienor. In Kuppch v. DoTasaMif 
transfer to a person not in the line of heirs was disallowed. In 
Diirga Bibi v. Chcinchal Itcun^ aiiciiation outside the iainily was 
hold to be illegal. In Sudosliiv v, Joyciiiiib(ii^\ on the othci 
hand, the execution of a decree directing the sale of a niili 
was upheld. 

It will bo thus seen that in the case of private alienations the 
prohibition is not of general application. As observed by their 
Lordships of the Privy Goiincil, no general custom can be pleaded 
in such matters. The rules of succession depend upon the na* 
ture of each particular foundation or office^ and in respect ot it 
custom and practice must govern and prevail over the text law 
which admittedly prohibits both partition and alienation 
3IuUu Bamalinga SetujMti v* P&rkmai/agim PiUa¥^ i Gmikam 

m (1869) 6 Bom. H C. Hep , 250 (^) (1876) 2 Cal , Oil. 

(3) (1882) 0 Bom., 29B, C>) (1865) 8 Oal* W* H , 152. 

(3) riS90) 17 Cai, 557* (18S3) S Bom., 185. 

(1874) 1 1. A., 209. 
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Doss Vi Numlo Kissore Do$s MoJmni^\ Bajah Vnrma Talia v. 
Bavi Vnrma MiiiM} Genda Puri v. CMaiar Piiri^^\ Durga Bihi 
V. Ghamhal Ram ^ Bamhngam Pillai v. Vythilmgam PUlai^*^^ i 
Manchliaram v. Pransimnlar. By force of custom, however, a 
limited right of partition and alienation might be estaHished, and 
the cn&tom must be ascertained by evidence in each class of 
cases. 

As this point has not been formally inquired into, it becomes 
necessary to send down the following issues and obtain a finding 
on the same : — 

0 ) Whether a custom and practice of the alienation or gift of 
the pntii in dispute and of the service in the temple was esta- 
blished either generally or as limited to particular classes of heirs 
or relations ? 


isra 


BiJAEAK 

r. 

Gihesh:. 




(2) Whether the appellant’s gift falls within or is governed 
by such custom and limitations ^ 

The finding ^and evidence taken, if any, should be certified to 
this Court within two months. 

m (1&67) 11 Moore^s 1. A , 4C5. (3) (1SS6) 13 I. A , ICO. 

(S) (1893) 16 Mad,, 490. 


FULL BENCH. 
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Befogs 8ir Q* M , Okie/ JnsUcej Mr, JnUice Cand^ and 

Mn J ustice PtcUon* 

BHAVEAO A3ST> OTHEES (OEIGINAL BErEITDAlSITS Ho&. 17, 19 ASTD 20), APPEI- 
lahts, V , EAKIIMIN AisTD ophees { oeigikal Plaintiees), Eespondekes. 

Partition — Alienation hy co-^arceners — Possession hy alienee — Adverse ^ 05 - 
session — lAmitahon — Limitation Act {XV of 1877), II, Arts* 127 
and 144 

’WMxq eO"pare©Eers have alienated tkeir shares in the joint property by sale 
and mortgage, and the alienees have been in possession for more than twelve 
years, a claim for partition is, as against such alienees, barred by limitation under 
article 144 of the Limitation Act (XV of 1877). 

Pandurang v* LhasharO-) distinguished. 

oint Second Appeals, Nos. 989 and 990 of 1896. 
a) (1S74) 11 Bom, H. a Bep., 72, 


1898. 
March 1# 
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I 181^8. Ariieb 1S7 of Sekedulo II of tlxo Limlktitm Act (XV of 1877) does not apply 

^ ! Bsayiuo except in c tses between members (►£ a joint family. It does not apply to tli# 

I 1 1 ^ sti anger to tbe family Lidding property wliicb originally belonged to 

tlie family. As to Mm tboordmar} rule of limitation (article 144) applies# 

Second appeals from tbe decision of M. P# Klmreghat, Dis» 
tiicfc Jodge of Ratnagiri. 

Bait for partition and possession. The plaiiitiiFs claimed a 
one-fifth share of a portion of the village of Bhelsai, which itself 
had h ^en previously partitioned# Most of the land in question 
wasjhoweveib in the possession, not of the co-sharers, but of their 
alienees^ to whom they had from time to time sold or mortgaged 
their shares. These alienees were made defendants to this suit 
and some of them pleaded adverse possession for more than 
twelve years. The defemlants were eighty -five in number. 

The lower Courts granted partition# The District Judge was 
o! opinion that, as regarded the right of partition, there was no 
adverse possession and that article 144 of the Limifeation Act 
(XV of 1877) did not apply# The following is an extract from 
iiis Judgment 

“ It lias been argued that aU tlio alienations prior to 12 years before suit are 
free from resumption, as the suit -^ftith respect to them is barred by article 144 
of Schedule II of the Limitation Act. But I think other «r3se. If the original 
Eub-sharers had continued in possession, it is clear that this suit for partition 
of Yhat was admittedly joint property could not hive been bairel even against 
an outsider (see 11 Bom. 11. C. Rep , 72). I do not see, tlierefoie, why it should 
bo b.ii ivd if the sub-sharers put their mortgagees or ^ ondees in possession. Those 
Tondees and mortgagees almittediv took possession knowing it was joint 
proper tv llilile ultimatelv to partition ; they did nothing to show the other 
fub-sharers that they deniel their right oE partition. There was? therefore, no 
adverse pissesslon as re->poets the right of partition, and article 111 is inappli- 
cable. 0£(Oiuse, those alienees have got the irpiitable right of having ihi 
alienated property assigned? as far as possible, to the shares of their respective 
alienors ; but if they have anything in excess, it can be resutned just as it could 
have been from the original sub-sharers to ei|uali/.o the shares. 

Two separate groups of defendants appealed to the Higli 
Court (Appeals ISfos, 989 and 990 of 1896). The appeals came 
before a Division Court (Farran? C#J#, and Candy, J.)^ which 
referred the following question to a Pull Bench 

**Wliethor on the facts stated by the District Judge the claim for partition of 
the lands which have been in the po&sossion of vendees and mortgagees and 
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liolders trader alleged purchases, for more tlian twelve joars^ is larred by 
limitation ” 


CD r. 3., mm, p. wa 
(S) (1895) 20 Bom., 567. 
m (X8T8) 4 Cai., S27* 
m (1892) 16 Bora., 722. 


Bhavbao 


The Full Beueh consisted of Farran, 0. J., Candy and Pulton^ RAKHaim 
JJ. Both appeals were heard together. 

ManeMia J. TahyaihJian and Maliaclev i2. jBoto for appellants 
(defendants) We have been in possession as mortgagees and 
vendees for more than twelve yeais under mortgages and sales 
made by co-sharers of the plaintiff. It is contended that 
our long possession is no defence against a claim for partition, 
and that the plaintiffs can recover the land from us. We 
contend that our possession has been adverse to their claim, 
and that their claim is barred by article 1 14 of the Limitation 
K(^t—DaUo V. Babaji^^^ ) Gamsh v, EamcAandra^^K Our mort- 
gage-deeds purport to moitgage specific lands to us, and the 
mortgagors (the co-sharers) are described as the owners. We 
had nothing to do with any of the co-^^harers, except the mort- 
gagors, and, therefore, so far as regards others our possession 
has been adverse. No doubt it is true that co-sharers in pos- 
session do not exclude each other, and that possession of co- 
sharers is not adverse to the other co-sharers. But an alienee 
of a co-sharer is not a co-sharer. He is a stranger and he does 
exclude the others, and his possession is adverse— Ckun- 
der V. Kall^ Prosomio ^ ; £ahhmn v. J/om D Article 144 of the 
Limitation Act (XV of 1877) applies— i2a/;e LaJJU v, Burga 
I Iloreiidra v. Aunoardi^^^ -j MuUusami v. Baminshna^’^^ ; 

Bmiey. Bam^\ The case of Paudtimng y. Bhaskar^'> relied on 
by the Couits below does not apply. 

Vmudev Go^al Bhamlarhar for resj^ondents (plaintiflFs) The 
plaintifis have a right to paitition and possession as against 
the defendants. Those of the defendants who have purchased 
from co-parceners have no better title than their vendors as 
against the other co-parceners— v. BJiaslari^). The 
defendants took the lands knowing they were joint property. 


(2) (1S71) 11 Bom. H. C, Kep., 73. 


(6) (1885) 11 Cal., 680. 

(6) (1887) 11 Cal., 544. 
m iim) 13 Mad., 292. 

(8) (1866) 3 Bom. II. 0. Bep.,173 (A^C.J.) 
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H) (1S85) 14 Cal.. 544. 
(2) (1883) 18 Bom., 513. 
m (1S94) 19 Bom., 138. 
>(18925 18 Bom, 51. 


9 ) (1S89) 14 Bom., 70, 
<(») (1890) IS All., 282. 
m (1S01) 15 Mad., 57. 
• <S) (1891) IS CaL, 642 

<^){1889)B Afad., 292. 


Biateao 

Eaihmik* 


Article 127 o£ tlie Limitatiuii Act clois not bar tlie plaintiffs* 
claim— This suit would lie against 
the co-sharers airb ihcrefore^ it lies against their assignees.. 
Eap^ha t 21aladci^ , v. ; CL‘#/o v. Jauld^K 

Piriviv, 0. J : — \Ye tlnnk that tlie cjiiestioii referred for onr 
deeid<m shonl 1 1 rnw’ cied in the affirmative. 

Th iir t p ntd to euimiha i- whit aitielo oi the schedule to 
the Lunit ition \ t is applicibh to the caxs We think that 
article 111 is the artklc v hicli a[jpln The only altnniativo 
article which can be suggested is article 127, but wo do not 
think tli it it Is applicable. That aiticlo deals with the limita- 
tion applicable t> joint family property. It provides a spe- 
cial lule of limitation applicable to that class. In the case of 
such property mere lapSs. of time is of no avail. There must 
be exclusion to the knowledge of the person excluded before 
limitation begins to run. It is applicable only to property 
belonging to membeis of what may in common speech be called 
a joint family — Jjatwha t. MasmpsJia “'b The Allahabad and 
Madras High Courts would confine its operation to property of 
a joint famil}’’ in the technical or Hindu sense of the term— 
A'uiine Raha d v. Zia Ah ; Falcha v. MohiHu "b It does not,, 
in our opinion, aj^ply to the case of a stranger to the family 
holding property which oiiginally belonged to the joint family. 
As to Mm wo think that the ordinary rule of limitation is 
applicable. The principal decbioii> upon this point are col- 
lected in Starling on Limitation, p. 251 (Ed. 1805). Wc need 
only refer to Kcaheh v. f^amU ; 

MnUuBumi T. 

The article applicable to the ea^o iiiuc^t, therefore, bo article 144 
and the inquiry is limited to this : — Has the possession of the 
alienees been adverse to tlieir respcctire alienors and their 
co-parceners or not It can hardly, we think, be Conknded that 
their possession was not adverse to their alienors. The latter 
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sold or mortgaged to their respective alienees certain defined 
and distinct portions of the estate, which had been in their 
exclusive possession and put the purchasers in possession of the 
same. The deeds are clear and unequivocal in their terms. 
The alienors convey to the alienees separate portions " out of 
their share ”, using these words or words to that effect. The 
boundaries are given of the plots conveyed and the alienors 
covenant for title. It caimot, we think, be said that a pur- 
chaser entering under such a deed, whether it be a deed of sale 
or a mortgage, does not enter as owner, absolute or qualified as 
the case may be, of the particular plot of land so conveyed to 
him, and not as purchaser of a right to ask the Court upon a 
partition to have that particular plot, which he has purchased, 
assigned to -his alienating co-parcener in order to give effect to 
his purchase according to the principle laid down in Tandurang 
V. Bh(takar^^^. 

What, then, is the purchaser’s position with reference to the 
co-pareeners of his vendor or mortgagor ? The answer, we think, 
must be that, as he enters as owner and in right of his con- 
veyance, his possession is adverse to them also. In the eye of 
the law, all the co-parceners, though for the sake of convenience 
they may be in separate possession of portions of the joint es- 
tate, are the owners of the whole estate including the alienated 
portion. It may be and indeed is the case that such a purchaser 
by his purchase does not get a good title to the land conveyed 
to him by a single co-parcener, but only the qualified right laid 
down in Pmdurang v. Bhaskar (supra), and he is liable under 
some circumstances even to be evicted if the co-parceners take 
the requisite steps within the statutory period. Nevertheless his 
exclusive possession does not on that account cease to be adverse. 
He, entering as owner, his possession must, we think, necessarily 
be adverse to the true owners. Adverse possession depends 
upon the claim" or title under which the possessor holds and not 
upon a consideration of the question in whom the true owner- 
ship is vested— whether in a single person or in many jointly. 
*' Adverse possession is possession by a person holding the land, 
on his own behalf, or of some person other than the true owner" 
h) (1874) 11 Bora. H. C. Eep.,72. 
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"-—Per Markby, in Bejoy Chmder v. Kally Pfosonmtf^\ In 
favour of sneh a holder limitation begins to run from the date of 
his possession, provided the true owner is not under disability 
and is capable of suing. 

The District Judge lays stressjn this case upon the fact that 
the alienees must have known that the olienors were separate 
holders of property held in co-parcciicry ; indeed ho speaks of 
such knowledge as being admitted. The statements of the 
defendants, the alienees, in their pleadings scarcely admit, we 
think, of being construed so unfavourably to them, but admit-* 
ting that the defendants did know that the land which they 
were purchasing formed part of an undivided estate, we do not 
think that it affects the question. A person coming in under a 
title, which he know^s to be defective, or even a trespasser is not 
by reason of his knowledge deprived of the benefit of the law 
of limitation. The principle expressed in article 126, which 
affords a clear analogy to the present case, applies, we think, 
alike to a purchaser with and to a purchaser without notice. 

The view which we have above expressed is in accordance 
with the decision in JDaito x. but in that case it does 

not appear that the defendant knew that he w^as purchasing the 
interest of one branch of the family only, The decision in that 
case was cited with approval in Ganesh v. Bamchemdra^'^K 

The judgment in Bandumng v. BhasJear (supra) on this branch 
of the case, upon which the District Judge relies, does not, we 
think, at all militate against the view which we have arrived at. 
It was there held that Bhaskar, the purchaser of Nilo^s share in 
a joint estate, had to show that Nilo^s claim against Pandurang, 
Nilo^s co~parcener," was not barred at the date of his purchase. 
To that extent he was identified with Nilo. If Mlo was barred, 
Bhaskar was barred too. That is clear. Bhaskar^s purchase 
appears to have been shortly before suit. The sale was in 1871 
and the suit in 1874. If Bhaskar’s purchase had been more 
than twelve years before suit, different considerations would 
have arisen. The case, moreover, is rather the converse of the 
present and is not a ruling against the defendants, the aliqnees, 
a> (1878) 4 Cal., 327, (2) P. J, for 1894, p. 149. 
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who are defending their possession and not seeking the aid of 1898 . 

the Oourt as plaintiffs. — 

mr * , Bmmio 

Zftt “ «»*'>“» co-parcenery appeara to bo 

of the e.Zr“Z*r'‘‘ »* separate porBoas 

11/ "Z’'- TUa condition otlaaUy 

adopted temporanly for the oonTenience of the oo-psLoeiJ 

l lllnlo ' looted 

be found in Safi. J. A 

o^er, and fterSlrdl; “riSlldt ^ 

sa all llrS^lehrSilTi’-lZ 
r iieTTZhiihtr r ‘7-“;“ ii 

« ia to aveid“en:l“ ^ "Z 

.ag upon poeeeeeion, that etatutes of UMitatiolll Thfl 

.a«»nr„g applieo to the land, in re, pent of wLTthe del d ? 

m possession liaw nnf ^ ^ defendants 

sale! ® ^ P<>«fcion to prove the deeds of 


As to the contention that the nlainfi'fKhy t, 
i^ortgage at the date of the alienatiorH f 
was not raised in the lower Pn , “ ^ question which 

It ie of littirlrlhan 1 ' T 

to the plaintiffe' one-fifth sharlZi ** extends 

■thettlonBelllllZr^^^ 


drpsd S„a/„ 
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APPELLATE CIVIL. 


Before Sir C, F. Farran^ Kt„ Chief Jmtice, and Mt» Justice Cardy^ 

GANPAT (oEiGiNAL Plaintife), Appellant, v * ANJIAJI 

(oEiGiNAL Dependant), Eespondent.’*^ I 

Mmdu law — Joint family — 'Family property — Famihj firm — Partnership — Part- 
na ship hmt 'between members of point family — Smt by a co-parcener for an account 
of the profits of a joint family firm — Injunction — Exclusion of paitmi\ 

A member of a joint Hindu family cannot maintain a suit foi an account o 
the profits of a parfcneiship which is alleged to be joint family property, and an 
award of his share in such profits when ascertained. 

This rule of [Hindu law does not pi event an injunction being granted in cases 
in which one member of the family is prevented from taking part in the business 
of the firm. 

Seoontd appeal from the decision of W. H. Crowe, District 
Judge of Poona, 

The plaint stated that the parties to the suit were full brothers 
possessed of joint ancestral property, consisting {inter alia) of a 
shop at Poona ; that the defendant did not allow the plaintiflf to 
enter the shop, inspect the account books, and take part in the 
management of the shop; and that the defendant had been 
acting in a manner detrimental to the joint business. 

The plaintiff, therefore, sued (1) for an account of the cash, stock 
in trade, and of the debts and liabilities of the Poona shop, and 
for an award of such sum as might be found due to him on 
taking accounts ; (2) that the defendant might be held liable for 
such sums as might have been lost by negligence or laches on Ms 
part ; and (3) for an injunction restraining the defendant from 
excluding the plaintiff from the joint possession and management 
of the shop. 

The defendant pleaded {inter aha) that he and the plaintiff were 
not joint and did not carry on joint dealings; that^a partition had 
been effected between the parties in accordance with an award 
dated 16th August, 1894 ; and that the suit as framed would not 
lie. 

The Subordinate Judge held that the suit in its present form 
would not lie; and that as there was admittedly other joint 
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family property, moveable as well as immoveable, over and above 
the joint business, the suit ought to have been for partition of 
the entire family estate. The suit was, therefore^ dismissed. 

This decision was affirmed, on appeal, by the District Judge. 

The plaintiff thereupon preferred a second appeal to the High 
Court. 

Branson (with him P. P. Khwri), for appellant. 

Qanpat 8. Bao, for respondent. 

Faeuan, C J. ; — We agree with the lower Courts in thinking 
that the plaintiff claiming to be a member of a joint Hindu 
family cannot maintain a suit for an account of the profits of the 
Poona partnership which he alleges to be joint family property 
and an award of his share in such profits when ascertained. This 
is in accordance with the general rule of Hindu law which 
governs such cases. 

Counsel for the appellant did not controvert that view. What 
he contended was that his client was entitled to maintain a suit 
for the injunction which he sought, restraining the defendant 
from excluding him from the joint possession or management of 
the Poona shop, and we are of opinion (assuming his allegations 
to be proved) that the plaintiff is entitled to that portion of the 
relief prayed for. The plaintiff ought not, we think, to be re* 
fused relief to which he is entitled, because he seeks in addition 
relief to which he is not entitled. There is no rule of law which 
prevents the Court from interfering to protect a partner in the 
enjoyment of his rights. The cases will be found collected in 
Lindley on Partnership, page 538, and Ker on Injunctions, page 
510. ^ We need only refer to the case of Z v. X®, where an in- 
junction was granted restraining the other partners from prevent- 
ing one member of the firm from transacting the business of the 
partnership. The rule of Hindu law does not prevent an injunc- 
tion being granted in cases of the ouster of one member of the 
family from an item of family property— Bamrav v. Oofial 
and Bomehandra v. Bamodhar^^K 

0) (1855) a K. aad J ,, p. m. &) ( 1 B 94 ) 19 Bom,, 869. 
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We reverse the decrees of the lower Courts and romaml the 
case to the Court of first instance to be dealt with on the merits 
having regard to this judgment. Costs, costs in the cause. 
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Btfore Sir C. F.>Farran, Jit, CJiFf Justice, Mr. Justice Banach 

and Mr- Ji/Uke FuIUuu 

SADASHIV VAMAK DIIAMANKAE (orkhkai, DjaENDAsrh Arriii.i-AST. 

. V. TEIMBAK LIVAKAE KARANPIKAE (lll:u.l^AL rtAisrirr), 
Busbondent.* 

MiTun—Capaetli/ to cmiirad—Confraci Act (JX o/lb72), Sect. 2, 10, lb 217, 
US— Ratification— Selease It/ viluor /uJter oj hh liitemt in }obA froiurly to Mt 
sotb-tamihj amwjement—roUiilarij emmyaner ly father to son— Tmmactmc 
mpeached hj sifheqnenf creel Hors. 

Ps/Babkas, C. J., andlUxADE, J., (Fw-tox, ,)., disbenthig):— In Lidia the 
contract of a minor is not roid, but voidable only, and is capable of ratification 
Jifter iie attains majority. 

A release by a minor father of all his right and interest in the ancestral 
property to his son held to be valid if ratified by the donor .ifter he attained 
majority* 

Per Eanade, j, ;—Tiie pi operiy sought to be protcited by the lelease was 
admittedly ancestral property, and Yaman’s minor son had a hall share in it, 
of which the minor could at any time claim partition. The leleAise was only 
intended to protect Vaman’s one-half bhare against the consequences of his 
own improvidence. When all existing debts w ere paid of! and settled, Yaiiian*s 
right to make a voluntary comeyance uf the sanie In his minor sun s interest 
cannot be questioned. Such cunTeyaneos are w ell known in English law, and 
there have Been cases in India also where Couiib haveghen efi-Vet to such 
voluntary conveyance^ or gifts by a father to his son— BiiMt v* Ilira 
Such transactions do not become toh unable merely because, iu their 
ultimate consequences, they have the ehect of protecting the tolly piopeiiy 
against the prospective extravagance of the hettku, or because no adequate 
consideration is shown to have been paid by the party boncliicd.^ 

Per Fultoit^ 3. Apart from section 7 of the Transferor Fropeity Act^ 1882 
(which was not in force in tlie Presidency of Bombay when the relejuse of 1887 
was executed) a conveyance depends on a preceding contract and cannot be 
Valid unless the party making it is competent to contract* lYithout an ante- 
cedent agreement to give and receive there can be no transfer at ai* Sie 
^ ^ 6epond Appeal, Ko. p89 of » 

** ** ” ^ <lHX880)2ill*»80£r.‘ ' ^ 
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release, Taman and his son the defendant were jointly interested 
in it as members of a united family, and by the release Taman 
purported to make over all his right and interest therein to the 
defendant. The document recited his inability to manage the 
estate and an arrangement made by his sister Subhadrabai that 
she would allow him Rs. 15 a month for his maintenance in case 
he should execute it, and proceeded as follows : — 


« Knowing tliat the object of my father v?as that the estate should not be 
wasted, that the same should always remain with the family, and knowing also 
that your object also is that the estate should remain for the benefit of the boy, 
I agree to your above proposal, and having waived all my right to and interest 
in the whole of the undermentioned immoveable and moveable ‘ estate,* I have 
given (the same) to Sadashiv Vaman, in respect of which I have given this release 
in writing. 


The whole of the abovementioned immoveable and moveable property has been 
this day given into your possession and charge, and all the papers relating to the 
mMvat and ownership of the immoveable property have been delivered intc^? 
your possession for enjoyment (thereof). ToHhe said property I have (now) 
in me no right, title and interest of any kind whatever. I will get the immove- 
able property transferred to your name in the Government records at any time 
you may require me to do so. I have duly given this release in writing 
of my own accord. The handwriting of Yinayak K*arayan Gogte, an inhabit- 
ant of Panvel/' 


It appeared that in 1891 an application was made to the 
District Court for a certificate of administration to the estate 
of the defendant, who, as already stated, was a minor, Taman 
opposed the application and in the course of the proceedings 
denied and repudiated the above release. He subsequently, how- 
ever, withdrew his opposition to the application. 

The Court of first instance dismissed this suit, holding that 
the release was valid and genuine, and that the property was, 
therefore, not liable to Taman’s debts. 


Bmmmf 

% 
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On appeal the lower Appeal Court reversed the -decree and 
passed a decree for the plaintiff, holding the release invalid and 
inoperative on the grounds (1) that Taman was a minor when he 
executed it in 1887, *(2) that he did not ratify it on attaining 
majority, and (3) that it was a colourable transaction and did not 
operate to transfer Taman^s interest to his son (the defendant). 
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On second appeal the main points argued were (1) whether 
the lower appellate Court was wa’ong in holding that the release 
was a colourable transaction not really intended to transfer 
the property and as such void as against Vaman's creditors ; (2) 
whether^ having regard to the provisions of the Indian Con- 
tract Act (IX of 1872), a minor was capable of contracting at 
all^ and whether^ therefore, the release in question^ being made by 
Vaman while he was a minor, was absolutely void or merely 
voidable ; and (3) if voidable whether the lower Court was wrong, 
in law, in holding that Vaman had not ratified the release after 
attlining majority. 

The Judges of the Appeal Court differed in their judgments- 
Ranade, J., was of opinion that the decree of the lower Court 
should be reversed and the suit dismissed, holding (1) that the 
transaction was bond fide ; (2) that the release executed by Vaman 
as a minor was only voidable, and not void ; and (3) that it had 
been ratified by him after he came of age. 

Fulton, J,, was of opinion that the decree of the lower Court 
should be confirmed^ and a decree passed for the plaintift’ on the 
ground that under the Contract Act a minor is incapable of 
binding himself by contract or execution of a deed of transfer/ 
and that such contract or transfer is void and incapable of rati- 
fication on attaining majority. He, therefore, held the release 
to be invalid. He was further of opinion that in second appeal 
the High Court was bound by the finding of the lower Courts 
that the release was merely colourable and not intended to 
transfer the property. 

The following judgments were delivered 

Rakade, J. In this case, as also in the two other appeals 
heard along with it, the contest lies between certain judgment- 
creditors, wha obtained decrees against one Vaman Sadashiv 
Dhamankar in 1892, and in execution of the same attached in 
1893 certain properties as belonging to Vaman, and the appel- 
lants, who are certificated administrators, appointed by the Dis- 
trict Court, of the estate of Vaman's minor son, who obtained 
possession of the said properties on the strength of a release in 

favour of liis minor son executed by Vaman on 12th Ootobei’ 

B 3203—6 * 


i 808 . 


Binissi? 

tv 

Tbikbik* 


% 

i 


! 


\ 

i 

\ 

i 

1 


I 

I 






1898. 


SA3>ASHIT 

tolMBAK. 


THE INDIAN LAW EEPOBTS. [VOL.XXHI, 


1887^ and who succeeded in removing the attachment of the said 
creditors on 27th August^ 1893. These three suits were accord- 
ingly filed in 1894 to obtain a declaration that the properties in 
dispute were liable to be attached and sold in execution of the ^ 
decrees against Vaman^ and that the release of 12th October^ 

1887^ conferred no rights on Vaman’s minor son to the same. 

The validity of thenxlease-traiisaetion was thus the principal 
point in issue between the parties^ and there was also a further # 
complication created by the ciicnmstancc that Vaman was al- 
leged to have been a minor himself when he executed the release f 
in 1887. The Court of first instance held that Vaman was nbt a 
minor at the time of the execution of the release, and that the 
release was a genuine and valid transaction^ which transferred 
Vaman'^s interests to his minor son so that the property in dis- 
pute being included in the release, was not liable to attachment 
and sale at the instance of V aman’s creditors. In appeal these 
decrees were reversed, as the lower Court of appeal held that 
Vaman was a minor when he executed the release in 1887, and 
that he did not ratify the release on attaining majority, and, 
lastly, that the release was a colourable transaction and effected 
,no transfer of Vaman^s interest to his minor son ; so that the 
properties in dispute were liable to attachment and sale. I 

In second appeal, the three points to which the arguments of 
learned counsel on both sides were confined wer*e ; (1) whether 
Vaman was a minor at the time of the execution of the release j 
(2) whether he could on attaining majority ratify the release 
so as to validate it, and whether he did kSO ratify it ; and (3) 
whether the release was a genuine and valid transaction, or only 
a colourable one which effected no transfer of interest. These 
are points of mixed law and fact. So far as they relate to mat- ^ ^ 
ters of faet^ this Court is bound to accept the findings of the * • | 
lower Court of appeal. 

In regard to Vaman^s age in October, 1887, 1 must, therefore, 
accept as final the decision of the lower Court of appeal, namely, 
that he was under 21 years at the time. As his adoptive mother 
had taken out a certificate of guardianship and administration, 
her subsec^uent death shortly after would not enable Ataman to 
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attain Lis legal majority when he was 18 years old. The appol- 

S-Con'r ""a 7rf'T "• 
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must, therefore, overrule this objection. 
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Tlien came the Contract Act of 1872, and the construe* 
tion to be placed on section 10 of that Act was considered by 
the Calcutta High Court in Sa^hi Bliumn v. Jadu Nalk'^^K 
Garth^ C J., and McDonell^ J., held that the lower Courtis view ^ 
tliat a bond passed to a minor was void by reason of its being 
entered into by a party not competent to contract^ was not 
correct. Their Lordships obser\ed further that ^Hlie language 
of the Indian Contract Act may well have led to this mistake. # 
A contract entered into with a minor is only voidable at the 
option of the minor.’' The same point was similarly decided by f 

Sargontj, CJ., and Nanabhai Ilaridas, in Ilanmant v. Jaya- 
rao-K It will bo noted that while in Ilari Bam v, Bam^ 
the mortgage-bond was passed by an agent of the minor owner^ 
in the two other cases noted above the bonds were passed in 
favour of the minors but tins ciicumstance was held not to make 
any difference, notwithstanding the terms of the Contract Act. 

The question whether any and what change was effected by the 
Contract Act in regard to the validity of contracts and transfers 
by minors, was again considered by the Calcutta High Court in 
Malmmed Anf v. Baramaii in which case Tottenham 

and Trevelyan, JJ., held ''that a transfer by a minor was only 
voidable under Hindu law. Apart from the Contract Act, »•. this ^ 
transaction must be held valid, as it was not avoided by the 
minor.'^^ In the Contract Act there is no express provision 
declaring the contract of an infant to be void, hut it is said that 
section 2, sub-seefcions (y) and (A), and sections 10 and 11 have 
this effect, In the case of SasM Bhiism v. Jadu a Divi- 

sion Bench held that a contract entered into with a minor was only 
voidable at the option of the minor. We have carefully considered 
this decision. The question is one of some difficulty, but on the 
whole we prefer to follow the decision to which we have refer- ^ ^ 
red,^^ The case of Sham Ckamn v. Chowdnj Bebya^^^ was also on | 

a bond passed by a minor for raising money to defend himself ^ 

in a certain prosecution instituted against him, and the Judges 
held that the minor was liable on the contract. In WathmB v# « 

i 


(1) (18S5) 11 Cal„ 662, (3) (isoi) 18 Cal„ 259. 

<2> (1888) 13 Bom., 60, M) (igg^j gi Oal, 872, 



roii. x^aii.] 


BOMBAY SERIES. 


Dhunnoo Ba5oo^^\ a minor was similarly held liable for Iho 
costs of a suit in which he was defendant, and in which his 
property was in jeopardy. The only case which appear.', to mili- 
tate against this current of authorities is that of Falima Bih> x, 
Debmwi7i SI/ xvhevo Norris, J., osprosscd his view that “a 
minor in this country cannot contract at all, and that no other 
construction can he put on section 11 of tlic Act. But whetlier 
I am right or wrong, does not seem to signify as far as this ca.se 
is concerned, because this is a case of spccihc performance of con* 
tract’' and it has been decided that a minor cannot claim .specific 
performance. Such a hesitating expression of o])inion by a .single 
Judge on a point not directly arising in the ease cannot, in my 
opinion, be set against the numerous decisions of Division Bench- 
es of this and the Calcutta High Courts, where the operation 
of the Contract Act was expressly considered. I am accordingly 
inclined to hold that this point is concluded by the authorities 
noticed above, and that a minor’s contracts and transfers are not 

absolutely void acts, but only voidable at his option on attaining 
majority. ^ 

Even if the^ question were not so concluded by authority, I 
should he inclined to come to the same conclusion on general 
grounds. The Contract Act expressly enumerates eight classes of 
void agreements, and a minor’s contracts are nob included in this 
Ii&t. Sections 20 and 24-30 have a common feature that they 
re ate to the nature of the subject-matter, and have no relation 
to the parties contracting. Contracts founded on a mistake of 
acts common to both parties, wager contracts, contracts in re- 
straint of trade, marriage, and legal proceedings, contracts with- 
out consideration, or for unlawful consideratiou, or uncertain 
agreements-all these have this common feature, and what is 
true of agreements is true of contracts, for contracts are defined 
to be apeements enforceable by law. Where a contract is en- 
forceah e on one side, but not on the other, such contracts are 
grossly defined to be .oidaUe, and not A minor’s lia! 

ity for contracts for necessaries must be affirmed under every 
ys em 0 aw; only section 68 makes his property, but not the 
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person of a minor, liable in tins case. The Contract Act itself 
expressly recognizes a minor partner's liability (section 247), 
and the Transfer of Property Act, wbicb follows the Contract 
Act, section 7, in this respect, similarly recognizes a minor 
donee’s obligation, when he accepts a gift burdened with condi- 
tions, and does not repudiate the gift. These circumstances show 
that the Legislature could never have intended to aOinn a general 
and total incapacity of minors, a» such, to enter into contracts. 
The minor who executed tho release in this ease actually put 
himself forward as a man who had attained majority, and he took 
bonds and kabiMi/ats'm. his own name one or two years before tho 
release. Though technically a minor, ho was a married man, and 
had a minor son born to him a year or two before the release, and the 
evidence of minority was so conflicting as to lead two competent 
Judges to two different conclusions. He was old enough to run 
into extravagance, and repent of tho same. I should hesitate, 
therefore, to lay down that such a minor’s contracts were abso- 
lutely void. 

As shown above, the authorities are all the other way, and I, 
therefore, hold that the release in this case was voidable only at 
the option of the minor, and was not void, and that if it was 
ratified, or not repudiated by the minor on attaining at age of 
majoiity, it was in the absence of fraud a valid transaction, at 
least as against those judgment-creditors whose debts were of a 
subsequent date to tho release. 

The question of ratification has been consideied by the lower 
Court of appeal from a legally i^rong point of view. It has 
relied chiefly npon the circumstance of Vaman’s opposition to 
the appellant’s application for a certificate of administration to 
the minor’s estate in 1891, and certain stray acts of V aman commit- 
ted by way of self-assertion. As regards the opposition to the cer- 
tificate proceedings, it is to bo noted that he withdrew the same on 
further consideration. The statements of Vaman in these certifi- 
cate proceedings, made by him before he withdi ew his opposition, 
are entitled to no weight, seeing that they were made to serve 
his immediate purpose of tho hour. It is not this opposition 
made five years after the relase, hut his conduct soon after 
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such, void against Vaman^s judgment-creditors. On this point 
also, so far as the decision of the lower Court relates to a matter 
of fact, I am bound to accept its finding that Vaman^s sister 
Subhadrabai did not, as she stated, pay any money of her own 
to satisfy Vaman^s creditors. The point is not very material, 
as all existing debts were admittedly paid oif by Vaman, or for 
him by his sister Subhadrabai. The evidence is clear that all 
Yaman’s creditors at the time of the release were paid oiF, and 
that the debts of the judgment-ci editor b in these three cases are 
all of a subsequent date, contracted apparently in 1891, when 
the application was made for a certiiicato. There was thus 
admittedly no fraud practised or intended against ol<l creditors 
of Vaman by those who advised lilm to execute the release, and 
who were well-wishers of his family, being in fact the pleaders 
who conducted the judgment-creditors^ suits in these three cases. 

It appears to me that the lower Court of appeal did not cor- 
rectly apprehend the tine nature of the release transaction. The 
property sought to be protected by the release was admittedly 
ancestral property, and Vaman-^s minor son had a half share in 
it, of which the minor could at any time claim partition. The 
release was only intended to protect Yaman^s oue-half share 
against the consequences of liis own improvidence. When all 
existing debts were paid off and settled, Vaman’s right to make 
a voluntary conveyance of the same in his minor son*s inter- 
est cannot be questioned. Such conveyances are well known in 
English law, and there have been cases in India also where 
Courts have given effect to such volantary conveyances or gifts 
by a father to his son — Gcmga Sahai v. Mira Such 

transactions do not become colourable merely because, in their 
ultimate consequences, they may have the effect of protecting the 
family property against the prospective extravagance of the 
settlors, or because no adequate consideration is shown lo have 
been paid by the party benefited. 

The consideration in such cases need not be valuable. It is 
enough if it is what the law regards as good, e , natural affec- 
tion for wife and children. There is nothing illegal in such a 
conveyance if il is made bond and is not intended to defraud 

(1) (ISSO) 2 All, 809 at p, 81!. 
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im$ As there is a difference of opinion between myself and Mr. 

Justice Pulton, and the difference relates to important points 
TmmMX of law, we now order, under section 575 of the Code, that the 
case may be referred to a third Judge, or either the Chief Justice 
or such other Judge or Judges as he may appoint* 

Pulton, J* : — It appears that in 1887 Vaiuan Sadashiv while 
still under the age of 21 executed a document purporting to 
convey to his infant son Sadashiv the whole of his estate subject 
to a reservation in his own favour of an allowance o! Rs. 15 per 
mensem to be paid out of the income. It is not suggested that 
the deed was executed in fraud of existing creditors, as arrange- 
ments were made to pay thcxn off by Subliadrabai at whose 
instance the li^nsaction took place. The object, assuming that 
the conveyance was intended to represent a real transaction and 
to give the son exclusive rights of ownership against the father, 
was, I think, legitimate. By thus settling the property it was 
meant to protect it against the effects of Vaman^s extravagance. 
The deed was registered and was thus open to the inspection of 
persons having dealings with him if they chose to take the 
trouble to search for alienations. Assuming, then, that the deed 
represent 0(1 a real and not a mere benami transaction, no case of 
fraud seems to arise — Bajan Harji v. Anleshi7'^‘^'>. 

After the date of the deed, Yarn an incurred debts. The plaint- 
iff is one of his creditors who obtained a decree against him and 
in execution attached the property. Subsequently the attach- 
ment \vas removed at the instance of Sadashiv^s guardians ; and 
the plaintiff now sues to have it declared that the property is 
liable to attachment and sale in execution of his decree. 

The question, then, arises whether under the deed above referred 
to, or at any subsequent period, Vaman is proved to have convey el 
the property to Sadashiv, not as a mere hencmidd}\ but as a bene- 
ficial owner. That Vaman was a minor when he executed the con- 
veyance, seems clear. The first Glass Subordinate Judge, A. f 
has found that he was under 21. A guardian of his person and 
property had been formerly appointed under Act XX of 1864, 
and although that guardian was dead, the effect of the appoint- 
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The transfer may not take place till some act, such as tlie delivery 
of possession cr the execution and registration of a conveyance, 
has been performed, but ■without an antecedent agreement to give 
and to receive there can, I think, b. no transfer at all. I have 
not been able to find any express aiitbnrity on this point, bnt it 
seems to mo that the po-vver to con\ cy must necessarily depend 
on the power to emtraei, for it v on’d' be a strange anomaly if a 
person wliilc unable to biird hiin^uU ' m ith .a promise wore com- 
petent to give away Ins property. I am, therefore, obliged to 
consider the provision-, of tbo Indian Contract Act in order to 
see whether iir this country a minor can contract. 


The object of the Act as sratud in lire preamble is to define and 
amend parts of the law relaiing to contracts. In section 2 a 
contract is defined for* the purpose" of the Act as arr agreement 
enforceable by law. In section 10 there is a further definition 
as follows:— “All agreements are contracts if they are made by 
the free consent of partie:, competent to contract for a lawful 
consideration and wiixr a larvinl object and are not hereby 
expressly declared to !)o void.’" f'cetion 11 declares that “ every 
person is compelent to cont’-act -who is of the age c f majority accord- 
ing to the la'w to \drich ho is sirbjeet and who is of soirad nrind and 
is not disqualified from contracting by any law to which ho is 
sabject.” Then in scetioir H thtro is a special provision which 
enacts that “when consent to an agreement is caused by coercion, 
irnduc influence, fraud or mi'.iopn senlution, the agToemenfe is a 
conlraet^ voidable at the option of the party who.so consent was so 
caused.” Sir P. Pollock in disenssing Lho (piestion expre,sses a 
doubt whether the expression “voidable contract” is not open 
to objection (see p. 9 of the 6th edition of his Treatise on Con- 
tracts), but however this may be, it is dear that under the Indian 
Contract Act it is only the definition under section 19 which 
inakes the transaction therein described a contract, for it does not 
(Mme within the terms of section 10 not having been effected by 
ree eonseiit. ^ There is no similar provision in regard to agree- 
ments by minors or lunatics, but section 68 provides for the 
payment for necessaries suppHed to persons incapable of en- 
tenng into contracts. The section does not state who such 
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persons are, but illustration {n) loaves no doubt that lunatics are 
included. According to English law it appears that a contract 
by a lunatic or person incapable through drunkenness of know- 
ing what he is doing, is not necessarily void w'hen the other 
party was not aware of liis condition. See Imperial Loan Co. 
V. Stone MoUon v. Camroux .and Matthews v. Baxter'^ — also 
Pollock on Contracts, pp. 90 and 91, But in this country the 
liability of persons of unsound mind to pay for necessaries and to 
make compensation for other services rendered to them seems to 
rest on the provisions of sections C8 and 70 of the Act rather 
than on contract. Under the Act, minors appear to be in a 
similar position. 

Sections 247 and 218 deal specially with the admission of 
minors to partnerships and their liabilities thereunder’, but 
furnish, I think, no argument in favour of their competence 
otherwise to contract. 

It seems, then, to follow that unless it can be lield that the 
provisions of section 10 of rhe Contract Act were not meant to 
be exhaustive, and it was intended to leave out of consideration 
agreements by minors, vre must hold that in India a minor is 
incompetent to contract. It cannot, however, be suggested that 
the subject was lost sight of, for, among the qualifications for 
contracting, majority is specified in section 11. The Act, it is 
true, does not purport to deal with the whole law of contract, 
but it does purport to define certain parts of it, and one of these 
parts is the method of effecting contracts, and if it be open to 
bold that agreements by minors have not been dealt with, it must 
he remarked that sections 10 and 11 are very misleading. To 
hold now that these sections do not comprehend within their 
scope the subject of agreements by minors, seems to me inconsist- 
ent with the views expressed by Lord Herschell in The Bmle 
of Mngland v. F" agliano I’elied on by the Privy Council in 
Norenira Nath Sircar v. Kamalbasmi Lad The passage to 
which I refer is as follows s — 

(1) (3892) 61 1. J. (Q. B.), 449. ( 3 ) (1573) $ Ex., 132, 

. <a) (1848) & (1849) 18 L. J., (Ex,', 03 an 1 356. ( 4 ) (isai) A. 0., 107, at p.144, 

’ ‘ '0> (1896) 23 I. A., p.26. 
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“I think the proper cour&e is in the first instance to e\amme the language o! 
the statute and to ask what is its natural meaning, uninfluenced by any con- 
siderations denied from the piev’ous stato of the krv, and not to stait with 
inquiring how tho law previously stood, and then, assuming that it was probably 
intended to leave it unaltered, to see if the words of the onactinent will bear an 
interpretation in conformity with this mow It a statute nilended to embody in 
a code a partieular bi-anch of the law is to bo tieated m tins fashion, it appears to 
me that its utility will bo almost entirely de.tioyed, and the \ory object with 
wkch it was enacted will be finshatod The putposo of such a statute surely was 
that on any point specificallj dealt with bj it the law should ho ascertained by 
mterpretiDg the lAnguage used ” 

In my humble opinion these words are applicable to the sub- 
ject now under consideration. 

If we hold that minors* agreements are only voidable and not 
void, not only must we impute to the Legislature in enacting 
sections 10 and 11 of the Contract Act intentions which are by 
no means apparent, but we shall have also to import vsimilar 
intentions into the Transfer of Propeity Act and the Indian 
Trusts Act enacted ten years later. Section 1 of the former Act 
says that the portions relating to contracts shall be taken as part 
of the Indian Contract Act, and section 7 provides that persons 
competent to contract are competent to transfer property. The 
reference in section 127 to a person not competent to contract 
must apparently relate to minors and persons of unsound mind. 
Section 7 of the Indian Trusts Act is as follows 

A trust may be created — 

(a) By every person competent to contract. 

{1) ^ With the permission of a principal Civil Court of ori. 
ginal jurisdiction by or on behalf of a minor.” 

The assumption in this section seems to he that without the 
special provision contained in clause (S) a minor being a person 
incompetent to contract would he incompetent to create a trust. 

ThK IS the view taken by Mr. Agaew in his Treatise on the Law 
of Trusts : vide p. 125. 

The question as to the nature of agreements by minors does 
not ^em to me to be settled conclusively by authority either in 
his Presidency or m Calcutta. On the one hand we hate the 
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been made irrevocable on the attainment of majority. Where 

owing to the promises made to him the minor has done somethino- 
or delivered possession of property, the doctrine of estoppel may 
possibly prevent the repudiation by the adult of his obligation to 
perform liis promises. 

The conclusion, then, at which I have arrived, though not 
without much hesitation and regret at my inability to concur 
with my learned colleague, is that Taman wdien he executed the 
deed of the 12th October, 1887, vas not competent to convey and 
did not transfer to Subhadiabai oi Badashiv any interest in the 
estate. If this view of the law be couect, it follows that the 
property is still vested in Vainan, foi it is not suggested that 
since^ho attained majority there has been any act on his part 
forming a fresh conveyance of the estate. If tlie deed of the 
12th October, 1887, is invalid, the defence fails. 

Moreover, even if the above opinion bo oironcons, tho decree 
of the First Class Subordinate Judge, A. P. must, I think be 
eonfimed on another ground. Tlie Fiist Class Suboulinate Jud-m 
on a reyew of all the circumstances, and boaung in „hnd the 
yy that there was no consideration for tho doe 1 (for he evidently 
did not believe that Subhadrabai paid any money out of her own 
pocket m liquidation of the ,lebt, and must lui e noticed that the 
deed contains im allusion to the payment of debts and merely 
provides for the receipt by Taman out of the estate of an 

allowance of Rs. 15 per mensem) eame to the conclusion that it 
wy merely a colourable transaction. Ho seems to have con 
mdered that the document was, to uso the lauguacm of the 
Pnvy Council m AhM E^e v.JHr Mohamunl , a mem poekel 

if ttoe no co„oide.nti„n te tho i.e no' Sn^n 

on Vaman’s part to make a gift of the oronertv f. i 
ogainot himo.It, tho mero oneo.tion of tho d.«l 4nH 

an anlhonly fo. tta, pmpontion. Tho „a„t of oonridomtion 

W (1883) 10 CA, CIO. 
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is apparent from the language of the deed itself and the absence 
of any reliable evidence that Subhadrabai defrayed any debts 
out of her own pocket. The allowance of Rs. 15 per mensem was 
a reseiwation out of the estate^ and no one undertook any personal 
responsibility for it* The question of intention is one of fact in 
regard to which this Court cannot on second appeal do otherwise 
than accept the finding of the First Class Subordinate Judge. 
The lower appellate Court was aware that a number of documents 
weie drawn up in Sadashiv’s name^ but looking to the conduct of 
the parties and the circumstances of the case, came to the con- 
clusion that the transaction was merely colourable. This decision 
seems to me to be binding on the Court, for the First Class Sub- 
ordinate Judge does not appear to have overlooked any evidence 
or to have been under any misapprehension as to the law appli-. 
cable to the subject. The law is clearly laid down in Tillakehaml 
V. Jitamal as follows But if the sale or mortgage be only 
a colourable transaction, or a mere sham, and not intended to 
confer upon the alleged grantee or mortgagee any beneficial in- 
terest in the property, and simply (for the purpose of screening 
it from execution) to substitute such grantee or moitgagee as 
nominal owner in lieu of the real owner (the debtor), and to make 
such nominal owner nothing more than trustee for the real owner 
(the debtor), and thus to endeavour to preserve^tho property for 
the latter, such a sale or mortgage would be invalid as against 
the creditor and he would be entitled to attach and sell the pro- 
perty Possibly in such a case the real reason may be that no 
propel ty passes, because none is intended to pass. See the extract 
from Bracton quoted afc the end of Pollock on Contracts. Mem 
non valet donatio nidi am ilaniis qt^ani acGipienUs conenriatmntnns 
consensus et voluntas, sciUcJ qvo'i donatoi habeat animum donandi 
et donatanus animum i ecipiendlJ^ But however this may be, 
there is, I think, sufficient authoiity for the view of the law " 
taken by the First Class Subordinate Judge. 

I am, therefoie, of opinion that the decree should be confimed ^ 
with costs both in this case and in Second Appeals Kos. 70i and - 
705 of 1836. 


(1; 1S7B)10 Bm* H. 0. Rep, 20IJatp.210. 
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The Judges having thus differed in opinion, the appeal was refened, under 
section 575 of the Civil Pioeedure Code (Act XIV of 1882), to Farran, G. J. He 
agreed with Banade, J., upon the fii&t two of the questions above stated, but upon 
the thiid he held that there was evidence upon the lecord upon uhieh the lower 
appellate Court was entitled to hold that the release had not been latilxed. He 
agreed, therefore, with Fulton, J., that the clecieofor the plaintiff passed bj the 
louver Couit should bo confirmed. 

The following are the argument's and judgment on the 
ference 

Brmson (with Maliadev B, Boclai), for the appellant (de- 
fendant) : — The lower appellate Court ha^s given the plaintiff a 
decree and has held the property in question to be liable in 
execution of his decree against Vaman, on the grounds that the 
release was a sham^ and that Vaman did not ratify it after attain- 
ing majority, hut on the contrary repudiated it. As to the first 
point, we deny the release was a sham or that it was in fraud of 
creditors. All the then existing creditois were paid off, and full 
publicity was given to the transaction — la le Johnson ; Gnam- 
hhai Y. Srh%vas^^\ Ho new debts were Liciirred until 1891. It 
was in the nature of a family settlement. A subsequent creditor 
is not entitled to impeach it. Pulton, J,, has held that Vaman 
being a minor was incompetent to execute a release which im-* 
plies a contract. The release heie was in the nature of a grant 
and a grant does not necessarily imply an antecedent contract. 
This is the case of a gift by a minor father to his minor son 
which can be I'atified by the father on attaining majority — Simp- 
son on Infants, pp. 5, 9, 23, 26, 40, 48 and 1S2. But, even regarding 
this as a ease of contract we contend that a minor^’s incompeteney 
to contract does not make his contract void, but only voidable, 
and it may be ratified by him on his attaining impntj--3Iahamed 
Jn/y. Sarmwaii Vaman ratified this release after he attain- 
ed majority. His statements in the certificate proceedings in 1891 
repudiating the release are not evidence. They were statements 
made in his own interest and cannot bo used by the plaintiff who 
claims through him. Up to 1891 Vaman gave full effect to the 
release, which was duly registered. 

m (186S) 4 irad.H C. lep«$b 
( 3 > ( 1892 ) IB 250 . 
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Mohertson (with iY, G. C^aniavarlar)) for the respondent 
(plaintifi) : — The finding of the lower Court that the release was 
a sham^ and w^as never intended to be operative except as against 
creditors^ is binding on this Court in second appeal — Ramtatan y, 
NandvfiK Soon after Vaman came of age he asserted his right 
to the property and in 1891 he repudiated the release in the cer* 
tifieate proceedings. His statements there are admissible under 
section 33 of the Evidence Act (I of 1872). 

Under Indian law the contract of a minor is not voidable but 
is absolutely Yold— Fatima BiU v. Behnaiith Only those who 
are of age can contract— Contract Act (IX of 1872)^ Secs. 10 
and 11. See also section 8 of the Registration Act (III of 
1877), vrhicli forbids registration of a document executed by a 
minor. If the release, then, was a contract, it was void. Further, 
there was no consideration for it. It was not love and affection 
under section 25 of the Contract Act (IX of 1872), for Vaman^s 
object was to protect himself — Bhat v. FenMesh If 
a trust, it was invalid under section 7 of the Indian Trust Act 
(II of 1882), If it was a gift, it was a gift by a minor of his whole 
property, which is invalid — Mearle v, ; ‘Simpson 

on Infants, p. 5 • Trevelyan^s Law of Minors, p. 272 ; Strangers 
Hindu Law, VoL I, p. 271. See also Pillai v. Rmga Pillai^^K 

Bmnso^t in reply :-The payment of Vaman’s debts out of the 
family estate was a suflScient consideration Jor the release or the 
undertaking by Vaman^s sister to pay Rs. 15 a month to Vaman 
Bas v. Shankar ; Mantappa v. Baswantrao^"^) . 

Fuieax, C, J. : The learned Judges who heard this second 
appeal having differed in opinion as to the decree which should 
be passed upon it, the appeal has been referred to me under sect-* 
ion 575 of the Civil Procedure Code. Counsel have been heard 
and I now proceed to give my judgment upon the several ques- 
tions which are involved in the reference* In order to define 
with precision what these questions are, I briefly state the general 
facts of the ease* 

(1) (1891) 19 CaL, 249. (4) 3 Atk. Eep., 712* 

m {im) 20 CaL, 508* (6) (1382) Q Mad., 71. 

m (1873) 30 Bom. H. C. Hop., 139. (e) (1895) 17 All., 2^4, at p. 2?!* 

(7) (1871) 14 Moo. Ind, Ap*, 21* 
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The suit was brought by a creditor of Vaman Sadasliiv seeking a 
declai'ation that certain property which he had attached was the 
property of Vaman. On the 12th October, 1SS7, Vamau had 
executed an instrument, styled a releasOj in favour of his minor 
son Sadashiv Vamau^ represented by the minor^s aunt Subha- 
drabai alias Savitribai. Taman w'as her adopted brother much 
younger than she. The release states that the whole of the 
property moveable and immoveable, A\hich had descended from 
Vaman^s (adoptive) father Sadasliiv Vinayak, had been in 
Taman’s possession and charge after his iiiother^s death, and 
goes on to release Vaman^s interest in the same in favour of his 
minor son Sadasliiv. The operative parts of the instrument i»on as 
follows. (His Lordship read the passage above set forth (p. 118} 
and continued :—) The Judge in appeal differing from the Court 
of first instance has come to the conclusion that Vaman was less 
than 21 years old when ho executed the release, lie does not 
find definitely what Tamaii^s exact age then was, but he states 
that the evidence, which he considers reliable, shows that Vaman 
was born in 1868. Vaman was thus at least 19 years of age 
when he executed the release, but he wms, in law, a minor. His 
adoptive mother, who subsequently died, had been appointed guard- 
ian of his person and to administer his citato. The referring 
Judges are agreed that Vaman in law, a minor wdien he 
executed the release. They differ as to whether under the cir- 
cumstances of the case the attaching creditor is bound by the 
i^lease. 

The questions which present themselves as calling for solution 
are : — 

(1) Whether in second appeal \tc e«i hold that the lower 
appellate Court was wrong, in law, in finding that the release 
toprosented a colourable transaction, and is ineffectual to exempt 
the property in suit (which was comprised in the release) from 
attachment and sale at the instance of the plaintiff? ' The plaint- 
iff’s debt was incurred by Vaman long subsequent to the 
release* 

(2) Whether such a release passed by a minor is absolutely 
yoid^ or is only avoidable so as to become valid if ratified by such 
minor after attaining majority ? 







t 



VOL.XXin.] BOMBAY SERIES. « 

(8) Whether the lower Court wae wroiifjj in law, in hf>i*l!i!£i 
that Vatnan had not ratified the release after atlnining majority ? 

I have stated the questions in the above order, hecau^c, if the Tiii*s).i». 
release was invalid in its inception, the other iiuestions need iif*t 
he considered; and also because I desire to keep distinct the first 
and third questions, though the facts which it is necc'.ssnry to 
refer to in order to determine them, are in some instances the 
same. 

Now as to the first question, the execution of the deed being 
admitted, and it having been registered, the burden of proving 
that it is invalid lies, I think, upon the plaintiff. Ccr’tainly the 
burden of proving that it was not real, lies upon him — ShaM 
Oland V, Protap Ghandrd^'^. I do not say that he need bring 
forward direct proof that the release was unreal, or that it was 
fraudulent, hut he must prove eircumstauces from which the 
unreality of the release, or its fraudulent character, may be legiti- 
mately inferred. It is not alleged in this ease that the release was ** 

obtained by means of fraud or of undue influence exercised over 
Vaman by his sister Suhhadrahai, nor do I think that it would 
be open to an attaching creditor to impeach it upon that ground. 

Tho plaintiff can only succeed by showing {a) that the release 
was made in favour of Sadashiv with the intent of actually con- 
yeying the share of Vaman to Sadashiv, but with the further 
intent to delay, hinder and defraud Vaman’s creditors within 
the meaning of the Statute of Elizabeth, or (5) that it was, as 
Mr. Justice Fulton calls it, a mere pocket instrument, not in- 
tended to operate according to its tenor and effect, by which the 
property was put in the name of Sadashiv for the benefit of 
Vaman— a mere lemmi transaction. The English eases where 
real estate or chattels real are concerned, deal almost exclusively 
with the former class of fraudulent or unreal conveyances. 

Indeed, it may, I think, be questioned whether under English 
law a conveyance of real estate when delivered to the grantee 
does not always, where no fraud has been practised on the grantor, 
operate to transfer the property in the land, the subject of the 
conveyance, from the grantor to the grantee, thongh there may 
exist a secret trust in favour of the former giving him a right 
W aS97) 24 L A., 186. 
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to call for the reconveyance of the estate. In India where the 
lenami system is common, it has been recognised by our Courts 
that there may be a sham conveyance, which, though registered 
and delivered to the grantee, not being intended to pass the 
propei^ty, but merely to be used as a blind to deceive ei’editors or 
others, conveys no estate to the nominal grantee : see Ttllal- 
eland V. Jiiamal «, where English decisions relating to goods have 
been applied to transactions relating to immoveable property in 
India— Sye v. Mtr Ifolammed^-K 

It was not contended in the argument before me, nor, so far as 
I can see throughout the case, that the instrument in question 
was of the former class. The circumstances that the then existing 
debts of Vaman were all paid ofi by Subhadrabai at or about the 
time when the release was executed and as part of the same 
transaction ; that the release was registered and publicly notified 
throughout the district; that its openly avowed object ex. 
pressed in the instrument itself was to protect the ancestral estate 
from the consequences of Vaman’s imprudence and extravagant 
habits, preclude the idea that, if intended to he operative between 
tie parkes to it ^ as a release, it was executed for the purpose of 
defeating, hindering or defrauding creditors. See the judgment of 
Mx\ Justice Fry in 1% tq JoJuiso^tf^K 

The judgment of the lower appellate Court did not, however, 
think, proc^d upon the ground that the release was fraudulent 
Wi iin the spirit of the Statute of Elizabeth, but upon the footing 
that It was a colourable instrument not intended to operate as a 
release or to convey Vaman’s share in the estate to Sadashiv or 
to divest Vaman of his co-parcenery rights in the property. This 
was the form m which the issue was raised in the lower appellate 

JT favour 

of the plaintiff. 

Upon this part of th e case Mr. J ustice Ranade considers « that the 
ower appellate Oouit did not correctly apprehend the true nature 

1 W T grounds on which 

the lower Court of appeal has relied, namely, the absence of con- 

sideration and prejudice to prospective creditors in support of its 
0> (1878)10Bom.H.C E.p.,p. 2 io. is) (1883) 10 Cal., 6ie. 

® 0881) 20 Oh. D., 389. 
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view that the release was a colourable transaction, appear to be 
erroneous as reasons for upsetting a load fiic settlement in the 
nature of a voluntary conveyance duly made and acted upon " ; 
and that, therefore, the decree should be reversed ; while Mr. 
Justice Fulton considers that there was evidence to support the 
finding of the lower appellate Court “that the release was a mere 
colourable transaction, and that Vaman did not intend to release 
his share in .the estate to Sadashiv ”, and that, therefore, the 
decree should be confirmed. Mr. Justice Fulton also rested his 
judgment on the ground of Vaman's minority at the date of the 
release. 

Though the learned Judges appear, at first sight, to have thus 
approached the consideration of the appeal from somewhat 
different points of view, I think that it is not really so, Mr. Jus* 
tice Fulton admits, in the opening paragraph of his judgment, that 
‘if the intention of Vaman w'as to pass a real and not a sham 
document, no case of fraud would arise ’—the release would be 
good as a voluntary conveyance— but thinks that there is evidence 
upon which the lower appellate Court could find that the release 
was a sham : while Mr. Justice Eanade considers that the lower 
appellate Court ought, upon the evidence, to have come to the 
conclnsion that the release was a load fide voluntary conveyance, 
thus in effect holding that there was, in hi.s opinion, no evidence 
which could support the finding that the release was colourable. 

The question, therefore, narrows itself to this: Is there evi- 
dence in the case upon which the lower appellate Court’s finding 
can be supported ? In my opinion, there is not. The onus of 
proving that the instrument was colourable, rests, as I have 
shown, upon the plaintiff. I have already adverted to the pub- 
licity of the transaction and the payment of all Vaman’s debts 
and the consequent clearing of the estate from all liability. It 
is not denied'that the release was delivered to Subhadrabai and 
duly registered. There is nothing, therefore, in the circumstances 
connected with the transaction itself which can east any doubt 
upon its reality. The evidence given by Vaman in the eertifil- 
cate proceedings in 1891 must he left out of consideration upon 
tois part of the case. It is not evidence under section 33 of the 
Evidence Act, and being in the nature of admissions in Vaman's 
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own interest, cannot be used in bis favour, nor in favour of the 
plaintiff, who claims through him— Evidence Act, Section 21. 
This principle is recognized by the Privy Council in Adiul Eye v." 
Mir Mohammed (supra), where at page 623 of the report their 
Lordships say : Their Lordships have considered these questions 
quite irrespective of the statements or declarations made by 
Abdul post litem motam in the litigation between him and Ahmed 
and where his object was to defeat his own deed.” * 

The circumstance that a voluntary family settlement like this 
is without consideration, other than the covenant to provide 
Vaman with maintenance while he lived in the family house and 
Es. 15 per mensem if he was not satisfied wdth the maintenance 
provided for him, does not, I think, afford any evidence that it 
w^as not the intention of Vaman and Subhadrabai that the 
release should be acted on. It might be otherwise if a pretended 
consideration had been stated in the deed, but when the true 
reason for the deed is set forth in its language it is impossible I 
think to say that the absence of consideration affords any clue to 
the intention of the parties to the release or proof of an intention 
inconsistent with the purpoit of the deed. The evidence of such 
intention or absence of intention must be souglit, therefore, wholly 
m the extent to which the release was acted upon. It is pointed 
out by the Subordinate Judge that before the date of the release 
the documents relating to the management of the estate were 
taken in the name of Vaman. It is not disputed that after the 
release the large majority of documents— more than 100 1 believe 
have been put in relating lo such management were taken in 
favour of the minor represented by Subhadrabai and that suits 
also were filmland decrees were executed in the name of the 
minor. (His Lordship examined the. evidence and continued :— ) 

-The question is, whether under these circumstances there was 

evidence of the sham nature of the release. We must be careful 
not to outstep our duty as a Court of second appeal or to overrule 

the drudge on a question of this kind if there was evidence upon* 

Vkch he could judicially arrive at the conclusion he came to. 
^0 intention of the parties to the release is a question of fact 
Md the lower appellate Court is the constitutional tribunal to 
decide such questions. This Court cannot interfere if there ts 
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ont of her oxm pocket. The allowance of rI ^ebis 

responsibility for it. The question of any personal 

regard to which this Court cannof is one of fact in 
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terest in the property, and sLpI vVr'tf 
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such nominal owner nothing more than L f to make 

(the debtor), and thus to endeavour to 

latter, such a sale or morfr'^rr" 
the creditor and he would be entftled T 

Perty.” Possiblyinsuclia e^tt P-- 

property passes, because none is intended 0 '’^"'°'' ^ 

irom Bracton quoted at the end of FollocT 

nmvaletdonaiio nmiam dautis quam a Jt ^ 
voluntas,scUio:f gull donaC77 
et donatanu.8 miimim recipiendi» J 3 „t donandi 

there is, I think, sufficient authoritvl T"'" ^c/ 

taken by the First Class Subordinate Ju^^e 

be eonOrmed 

705 of 1836. Appeals hfos. 70i and- 


■* #* «■ 

Tsivisak. 


V 1203-8 





BA3>ASHIY 

% 




THE imim LAW BEPOETS, [VOL, XXIII, 

The Judges having thus differed in opinion, tli© appeal was lefened, under 
section 575 of the Civil Piocedure Code (Act XIV of 1882), to Farran, 0. J. He 
agreed withBanade, J , upon the fiist two of the questions above stated, hut upon 
the third he held that there was evidence upon the reooicl upon which the lower 
appellate Court was entitled to hold that the le’Jease had not been ratified He 
agreed, therefore, with Pulton, J., that the decree fox the plaintiff passed by the 
lower Couit should ho confirmed 

The following are the arguments and judgment on the re- 
ference : — 

Branson (with Makadev B. Boclas), for the appellant (de- 
fendant) The lower appellate Court has given the plaintiff a 
decree and has held the property in question to be liable in 
execution of his decree against Vainan, on the grounds that the 
release was a sham, and that Vainan did not ratify it after attain- 
ing majority, but on the contrary repudiated it. As to the first 
point, we deny the release was a sham or that it was in fraud of 
creditors. All the then existing creditors were paid off, and full 
publicity was given to the transaction— In u Johnson W ; Gnana- 
ihair. Srinivas^^K No new debts were incurred until 1891. It 
was in the nature of a family settlement. A subsequent creditor 
is not entitled to impeach it. Nulton, J., has held that Vaman 
being a minor was incompetent to execute a release which im- 
plies a contract. The release here was in the nature of a grant 
and a, grant does not necessarily imply an antecedent contract. 
This is the case of a gift by a minor father to his minor son 
which can be ratified by the father on attaining majority— Simp- 
son on Infants, pp. 5, 9, 22, 26, 46, 48 and 182. But, even logaiding 
this as a case of contract we contend that a minor’s incompecency 
to contract does not make his contract void, but only voidable 
imd it may he ratified by him on his attaining m^oviij-Makamd 
An/v. Saraswati Vaman ratified this lelease after he attain- 
ed majority. His statements in the certificate proe^edin »s in 1891 
repudkting the release are not evidence. They were statements 
rnade m his own interest and cannot be used by the plaintiff who 
claims through him. Up to 1891 Vaman gave full effect to the 
release, which was duly registered. 

(1) (1881) 20 Ch. » , 389. ( 2 ) (iggs) 4 Mad H. 0. Eep„ 8 t, 

(3) (1891) 18 Cal., 259. ^ ’ ’ 
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Boherison (with AK G. Chandarmlcav), for the respondent 
(plaintiff) : —The finding of the lower Court that the release was 
a sham, and uras never intended to be operative except as against 
^ ^ creditors, is binding on this Court in second appeal — Raufatan v. 

Nandii^\ Soon after Vaman came of age he asserted his right 
to the property and in 1891 he repudiated the release in the cer- 
tificate proceedings. Ilis statements there are admissible under 
r r section 33 of the Evidence Act (I of 1872), 

^ Under Indian law the contract of a minor is not voidable but 

is absolutely void — Batima Bibi y. Behnauth Only those who 
are of age can contract — Contract Act (IX of 1872)^ Secs* 10 
and 11. See also section 3 of the Eegistration Act {III of 
1877), which forbids regi'^stration of a document executed by a 
minor. If the release, then, was a contract, it was void. Further, 
there was no consideration for it. It was not love and affection 
under section 25 of the Contract Act (IX of 1872), for Vaman^s 
object was to protect himself — Vasiideo BJiat v. Venlatesk^^). If 
a trust, it was invalid under section 7 of the Indian Trust Act 
(II of 1882), If it was a gift, it was a gift by a minor of his whole 
property, which is invalid — Hearle v. GTec'iibanB ^ ; Simpson 
^ on Infants, p. 5 ; Trevelyan^s Law of Minors, p, 272 ; Strangers 

Hindu Law, Vol. I, p. 27 1. See also Ai}p% Pillai v. Ran^a Pillam. 

^Brauon in reply The payment of Vaman’s debts out of the 
family estate was a suSlcient consideration for the release or the 
undeitaking by Vaman's sister to pay Rs. 15 a month to Vaman 

BifJial Das v. Shanlccif ^^^ ; 3Ia%tappa y. Baswautrao^) ^ 

Fabbix, C. J. The learned Judges who heard this second 
I appeal having differed in opinion as to the decree which should 

{ be passed upon it, the appeal has been referred to me under sect- 

V ion 575 of the Civil Procedure Code. Counsel have been heard 
and I now proceed to give my judgment upon the several ques- 
tions which are involved in the reference# In order to define 
precision what these questions are, I briefly state the general 
1 facts of the ease. 

^ a) (1891) 10 Cal*, 249* (4) z Aik, Hep., fl2, 

I m (1S01) 20 Cal , 90S* (5) (X882) 6 Mad., 71. 

I (3) (1878) 10 Bom. H, C. Kej*., 189. (6) (1899) 17 All, 2U, at p# m, 

^ C) (1871)14 Moo. Ind.Ap., 24* 
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The suit was hrought by a creditor of Vaman Sadashiv seeking a 
declaration that certain property which be had attached was the 
property of Vamcn. On the 12th October. 1887, Vaman had 
executed an instrument, styled a release, in far our of his minor 
son Sadashiv Vaman, represented by the minor’s aunt Subha- 
diabai ahtzs Savitiibai. Vaman was her adopted brother much 
younger than she. The release states that the whole of the 
property mov cable and immoveable, which had descended from 
Varnan s (adoptive) father Sadashiv Vinayak, had been in 
Vaman’s possession and charge after his mother’s death, and 
goes on to release Vaman’s interest in the same in favour of his 
minor' son Sadashiv. The operative par ts of the instrument ran as 
follows. (His Lordship read the passage above set forth (p. 148) 
arid continued • ) The J udge in appeal differing from the Court 
of first instance has come to the conclusion that Vaman was less 
than 21 years old when he executed the release. He does not 
find definitely what Vaman’s exact age then was, but he states 
that the evidence, which he considers reliable, shows that Vaman 
was born in 1868. Vaman was thus at least 19 years of age 
when he executed the release, but he was, in law, a minor. His 
adoptive mother, who subsequently died, had been appointed guard- 
ian of his person and to administer his estate. The referring 
Judges are agreed that ^ aman was, in law, a minor when he 
executed the release They differ as to whether under the cir- 
cumstances of the case the attaching creditor is bound by the 
release. 

The questions which present themselves as calling for solution 

(1) ’Whether m second appeal wo can hold that the lower 
appellate Court was wrong, in law, in finding that the release 
represented a colourable tiansaction, and is ineffectual to exempt 
the property in suit (which was comprised in the pelease) from 
attachment and sale at the instance of the plaintiff ? The plaint- 
iffs debt was incurred by Vaman long subsequent to the 
release. 

(2) Whether such a release passed by a minor is absolutely 
void,^or IS only avoidable so as to become valid if ratified by such, 
jaainoif siitaiBiiig' inajority ? 
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(8) Whether the lower Court was wrong, in law, in holding 
that Vaman had not ratified the release after attaining majoritj ? 

I have stated the questions in the above order, because, if the 
release was invalid in its inception, the other questions need not 
be considered ; and also because I desire to keep distinct the first 
and third questions, though the facts which it is neccssai'y to 
refer to in order to determine them, are in some instances the 
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Now as to the first question, the execution of the deed being 
admitted, and it having been registered, the burden of proving 
that it is invalid lies, I think, upon the plaintiff. Ceitainly the 
burden of proving that it was not real, lies upon him — S/ma 
C/imd v. Protap Cltanclra'''-'>. I do not say that he need bring 
forward direct proof that the release was unreal, or that it was 
fraudulent, but he must prove circumstances from which the 
unreality of the release, or its fraudulent character, may be legiti- 
mately inferred. It is not alleged in this case that the release was 
obtained by means of fraud or of undue influence exercised over 
Vaman by his sister Subhadrabai, nor do I think that it would 
be open to an attaching creditor to impeach it upon that ground. 
The plaintiff can only succeed by showing (a) that the release 
was made in favour of Sadashiv with the intent of actually con- 
veying the share of Vaman to Sadashi%, but with the further 
intent to delay, hinder and defraud Vaman’s creditors within 
the meaning of the Statute of Elizabeth, or (5) that it was, as 
Mr. Justice Fulton calls it, a mere pocket instrument, not in- 
tended to operate according to its tenor and effect, by which the 
property was put in the name of Sadashiv for the benefit of 
Vaman— a mere heiiuTtii transaction. The English cases where 
real estate or chattels real are concerned, deal almost exclusively 
with the former class of fraudulent or unreal conveyances. 
Indeed, it may, I think, be questioned whether under English 
law a conveyance of real estate when delivered to the grantee 
does not always, where no fraud has been practised on the grantor, 
operate to transfer the property in the land, the subject of the 
conveyance, from the grantor to the grantee, though there may 
exist a secret trust in favour of the former giving him a right 
» (1897) 24 L A., 185. ' 
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to call for the reconveyance of the estate. In India where the 
lemmi system is common, it has been recognised by our Courts 
that there may be a sham conveyance, which, though registered 
and delivered to the grantee, not being intended to pass the 
propei’ty^ but merely to be used as a blind to deceive creditors or 
others, conveys no estate to the nominal giantee: ^ee Tdla/c- 
ciand v. Jitamal where English decisions relating to goods have 
been applied to transactions relating to immoveable property in 
India — Ahdnl Bye v. Mtr 3IoImmmed^''\ 

It was not contended in the argument before me, nor, so far as 
I can see throughout the case, that the instrument in question 
was of the former class. The circumstances that the then existing 
debts of Vaman were all paid off by Snbhadrabai at or about the 
time when the release was executed and as part of the same 
transaction j that the release was registered and publicly notified 
throughout the district ; that its openly avowed object ex- 
pressed in the instrument itself was to protect the ancestral estate 
from the consequences of Vaman’s imprudence and extravagant 
habits, preclude the idea that, if intended to he operative heUueen 
the parties to it as a release^ it was executed for the purpose of 
defeating, hindering or defrauding creditors. See the judgment of 
Mr, Justice Fry in In re 

The judgment of the lower appellate Court did not, however, 
I think, proceed upon the ground that the release was fraudulent 
within the spirit of the Statute of Elizabeth, hut upon the footing 
that it was a colourable instrument not intended to operate as a 
release or to convey Vaman^s share in the estate to Sadashiv or 
to divest Vaman of his co-parcenery rights in the property. This 
was the form in which the issue was raised in the lower appellate 
Court and this was the issue which that Court decided in favour 
of the plaintiff. 

Upon this part of the case Mr. Justice Ranade considers that the 
lower appellate Court did not correctly apprehend the true nature 
of the release transaction and that both the grounds on which 
the lower Court of appeal has relied, namely, the absence of con- 
sideration and prejudice to prospective creditors in support of its 

(187^ 10 Bom, H. C* Eep., p. 2X0. ( 2 ) (isgg) iq 

^3) 11881) 20 Ok B., SSa 


vi.i 




voi/. XXIII,] 


BOMBAr SEBIBS, 


view that the release was a colourable transaction, appear to be 
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^ own interest, cannot be Ubed in bis favour, nor in favour of tbe 
iplaintiff, who claims through him-EvMence Act, Section 21 
This principle is recognized by .the Privy Council in JcUtd Eye v* 
mr Molmmmei (supra), where at page 623 of the report their 
Lordships say : ''Their Lordships have considered these questions 
quite irrespective of the statements or declarations made by 
Abdul htem motam in the litigation between him and Ahmed 
and where his object was to defeat his own deed." 

^ The circumstance that a voluntary family settlement like this 
IS without consideration, other than the covenant to provide 
Vaman with maintenance while he lived in the family house and 
• Pf _^ensem if he was not satisfied with the maintenance 

provi e or him, does not, I think, afford any evidence that it 
*as not the intention of Vaman and Subhadrabai that the 
release should be acted on. It might be otherwiseif a pretended 
consideration had been stated in the deed, but when the true 
«ason for the deed is set forth in its language it is impossible I 
think to say that the absence of consideration affords any clue to 
^ e infontion of the parties to the release or proof of an intention 
inconsistent with the purport of the deed. The evidence of such 
mtention or absence of intention must be souglit, therefore wholly 
in the extent to which the release was acted upon. It is pointed 
out by the Subordinate Judge that before the date of the release 
the documents relating to the management of the estate were 
taken in the name of Vaman. It is not disputed that after the 
release the large majority of documents— more than 100 1 believe 
have been put m-relating to such management were taken in 
favour of the minor represented by Subhadrabai and that suits 
also were filed and decrees were executed in the name of the 
minor. {His Lordship examined the evidence and continued :-) 

The question is whether under these circumstances there was 

evidence of the sham nature of the release. We must be careful 
not to outstep our duty as a Court of second appeal or to overrule 

the Judge on a question of this kind if there was evidence nnon 

Themtentionof the parties to the release is a question of fact 
and the bwer appellate Court is the constitutional tribunal to 
d«.de suck q*,™, Hi, o„,rt a 
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liability to pay Rs. 30^ l3iit no more. The writer says he will 
positively pay the Ks. 30, because he is bound as a son to do so. 
But there is no acknowledgment of any other existing liability. 
In any case^ therefore^ there is no ground for our interference. 

Utile discharged^ 


Mabhivkif 
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APPELLATE CIVIL. 


Before Sir 0* F, FanaHi Kt, Chief JudicOi and Mr, JtishcG Candy, 
MAHADEO OIIIXTAMAX WADEK AE (original Applic vis i), Applicant, 
Bao BxVHa'bupw YASIDEV J. KIKTIKAE (oPvIGInal Alxtion- 

PraCHASER), OrPONENT.’^' 

Procedure Code {Act A'Jro/l8o2), Stc* 310 A — Bighd to apply uyuler 
the section — Owners/itp of land — Vendor and pm chaser — Ffect of contt act 
of talc — Transfer of Property Act (IV of 1882), Sec. 54. 

A person who has contracted to purchase land, or an interest in land, does not 
bj such contract become the owner, in equity, of such land or such interest 
(section 54 of the Tiansfer of Proper ry Act IV of 1882). He has a personal 
right against his vendor or the assignee with notice of his vendor to compel the 
Utter by a suit for specific performance to perform his contract ; but he has 
no direct light over the land. 

Seidf acbordingly, that a person who had contracted to purchase ceitain land 
Vihkh was subject to moitgago, and was sold in execution by the mortgagee, was 


1808. 
Maj'ch 10. 


'“iiiy 


*Civil Ai>pIicxtxoii No. 2*^0 of 1897 under extraordinary Jurisdiction, 

<i) Section 310A, Civil Proeediiie Code (Act XIV of 1882) 

Any person whose immoveable property has been sold under this chapter 
may at any time within thiity days of sale apply to have the sale set aside on his 
depositing in Court (u), for payment to the purchaser, a sum equal to five per 
centum of the purchase money, and (5) for payment to the decree-holder the 
amount specified in the proclamation of sale as that for the recovery of which 
the sale was ordered, less any amount which may, since the date of such pro- 
clamation of sale, have boon leceived by the decree-holder. 

If such deposit is made within the thirty days, the Court shall pass an 
order setting aside the sale. 

' Provided that, if a person applies under the next following section to set 
aside the sale of his immoveable property, he shall not be entitled to make an 
“ application under this section. 

Xothing in this section shall be ednstrued to relieve the judgment-debtor 
fmni any liability he may be under in respect of costs and interest not covered 
by the proclamation of sale# ' 

B 1208— It) 
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Mahadbo 


VlSUBET 

Kikmkab, 


not tlie owner o£ tlie land end was, theiafoie, not entitled to apply to set aside 
the sale under section 310A of tlio Civil Pioccdnie Code (Act XIY of 1882)." 

Application under the Gxtraoi dinary jurisdiction of the Ilioli 

Court (Civil Procedure Code, Act XIV of 1882, section 622) 
against the decision of Edo Saheb G. K. Kanekar, Subordinate 
Judge of Vadgaon in the Poona Disuict. 

Appheation under section 310A of the Civil Procedure Code 
(Act XIV ot 1882) to set aside a ‘ ale in execution. 

The sale in question took plaeo on the I7ih October, 1896 
in execution of a mortgage decree obtained by one Sadaranr 
Eamchandra against Dinaji Moiobn. At the sale the opponent 
(Rao Bahddur Vasudev J. Iviitikai) bought the property. 

Subsequently tiro present applicant (Mahadeo Ohmtaman) 
applied to the Suhoidinato Judge under section 310 A of the 

Srf alleging that on the 

1 ta May, 1895, Dinaji Moroba had sold the piopeity, subject 
to the mortgage, to his (the applicant’s) daughter Mothibai, and 
tha 3 Mothibai had aftcmvaids by a legutoicd agreement, dated 
^8tn August, 1896, contracted to sell it to him for Rs. 2,200, of 
which he had paid a part as earnest-money. 

The Subordinate Judge rejected the apirhcation, holding that 
the applicant had no locm stanch to apply under section 310 A. 

_ The applicant applied to tho High Ocu.t in its extraoidinlrv 
jurisdiction and obtained a rule msi calling on tho opponent 

to show cause why the order of the Subordinate JuJo-e should 
not be set aside. ^ 

Andeuon, with ^ara^jan V. OclMc for tho applicant in 
support of the rule Tho applicant is entitle 1 to apply under 
the section. From the marginal note it would seem as'' if the 
benefit of the section was exclusively for judgment-debtors. 
But the marginal ^ notes cannot limit or ahect the express 
words of the section any inoro than illusiivtions— 

Ckmier y. ot a 

^ to lha moaning of the n-orfa «any petoon" in the next ■ 

section 811, see Ahw?t^a».iVis6a v. Aslri’J ■ BJieo Frasad v. 

W (1881) <7 Cal., 132. ( 2 ) (iggg) 

(3) (1888) 15 Cal,, 4S8, 
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^all al Climider Y, Bi-'ctrln Ttr i i 

a. jvopert, „..a ti, p :X,a?ir° „r 

contract, l^e is hnp.?m« , ^ notice of our 

(11 of 138f) See" fi. ' «s— Indian Trusts Act 

310A are qivou onlv f. • ? \ ^ g^'en by section 

is not a jncUm^il appH. uit 

1882) povrfo, tJ,^t „ f' ‘""‘I’ C' 

any interest in or cliaroo on^si i create 

charge as against his "vend or ^ ^ may have a 

ofPnoportyletJoorsuclif r 

itself \rhich by the sale in affect the property 

free of incumbrance. e^’^ecution passed to the purchaser 

PAREiN^ C. J. 

naio Judge is correct and tlmTthr 

purchase the interest of MothibxiX^ contracted to 

consisted of a right to lodeem the mart Jo 

owner of the ]aid within the , upon it, is not the 

Civil Procedure Code. SWA of the 

The Transfer of Propertv Aoi- 

contaolte tho ml. it mmovllT " P™"*® “ttat a 

« * * do« 

HaTmg regard to II, at epedSc Tob f P^P^ty." 

giTO cSect to the argument based on "™'’ "" “*™“ 

ot Equity in £„gin„g_^^ ’ ' “■■ymg deeisions of Courts 

“ ''• A «»»<» may be cllrf <>'« 

Q mved fiom ilIastration& (a) to 

Specific Relief Act, to which 111 ^ of the 

Indian Trusts Act, that a person wh! 1 °"^ 91 of tho 

chase land or an interest in\o i • 7 ,^ contracted to pur- 
of eneb interrubTr* ^ of s^n^L 

ki ^Ith notice of V ^ght against 

tat P^tauanoe tpl*," 

» ««,■«,"" ‘""“■"’“'“ta ^'■'lootUnklrCte 

®a886)i3Cd.,gia. ® (1882) 8 Cal., 307 

Wa883)i8CL.l)iZi. 
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1898 , 
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applicant has paid a small sum as earnest-money when enterino- 
Mamdeo into the contraetj he cannot be treated as the owner of the land 
Vastoet J. ■'^ithin the meaning of the section. Assuming that under section 
KiitaiEAK. 55 Qf Transfer of Property Act the applicant as against his 

vendor has a hen or charge upon the subject-matter of his pur- ’* 
chase for the earnest that he has paid; and that a person holding 
a simple hen over immoveable property is irro fanto the owner of 
such piopcrty within the meaning of section 310A— the incli- t 
nation of our opinion is to the contrary view— we cannot think 
that the applicant can be said to be owner of even the interest 
oyer which his lien extends. The lion or charge which the section 
gives him is, at the most, a contingent lien which w ill only 
become absolute if he is ready and willing to perform his contract 
when the time for performance arrive.s, or if he properly declines 
to perform it. Neither of the eases cited in argument-i2a7Jm; 
Clmnder v. DimrUnaih and Bhagahuti Chvrn v. Bulm%ar 
6'ca(2)— though they are useful as analogies, covers the present 
ease. 


Rule dibcharged wuth costs. 
(1) aSSC) 13 Cal., 31(3. 


Bnie discharged, 
W (1882) 8 Cal, 367. 



APPELLATE CIVIL. 


Before M*. Justice Paiso7is and Mr, Justice RanaJe. 

MIJEAEEiO AND ANOTHEE (OEIGINAL DeieNDANIS Nos. 1, 2), AjeeDIANTS, 
V. SITAEAM AND ANOTHEE (OEIGINAL DEFENDANTS NoS. 10, 17), Re- 




Parktioti—SuU for pm l%Uo,i ly a pm chaser fro, n a co-sJiare7 —Decree hi 
such suit need not he for a general pm iitim of the entire estaU-Ri aetia. 

When a purchaser fiom a co-slmrer in a joint family estate sues to have bis 
share-Mvered and given to him, the Court is not bound' to force tfie mem- 
bers of the family into a pai-tition of the whole eabite. It is, no doubt, open 
or each and eveiy co-shaier to ash to have Ms shaie divided off and allotted 
to him (m which case he would have to pay coiirt-foes ncooidmg to his shaie). 
But, m the absence of such a lequest, the Court is not bound to determino 

rife compdHmto take that 

Share by making a genea*al partition. 

• Cross Second Appeals, Nos. 1041 and 1042 of 1897. 


f'- 'j.i 




ilMm 
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«sW, to have tbou-. hazes dzyidecl off IdTilS ’telhi?" 

bjDCOND appeal from the decision of p.-o d , . 

M., Assistant J udge of Eatndgiri. ^ 

Suit foi’ partition. One i^imnN' t,- • 

16-pies^ share in the property d di^'f^ 'T a 

share to Kashinath zShivram, ^ 

to plainti. 

In 1894 plaintiff filed ^ defendants Nos. 1 to 4. 

tl.^8 p Y share he had bru^r^ Kashi^^^^^^^^^ 

and 4 claimed foTe thTown^s of ft IIos- 3 

ed from Kashinath^ and denied that dT ®bare purchas- 

any interest in that share Thev ^ ® 1 and 2 had 

mortgaged with possession 'the^wl 

defendants Nos. 16 aTi; ft 7d 1 8-pies’ share to 
plaintiffs’ receiving his &.pies’ shm 1 '''' the 

od that their own ipies’ slare should 

sharers of 4 pies each one to ho n imdod into two suh- 

the mortgage-debt was satisfied. ' alter 

Defendants Hos. K f a i sc ^ 

w«e in tW«t „i 

issue!- “Stance raised 

^ftether tlio ^ ^baie, and 

defendants Nos. Id and 17 as nzort .agees unlrttr^;?" 

On this issue the Court fnmirl +i j. redeemed.” 

by Nashindth to defendants Nos I'ft f f f 
were entitled to a 4.pies’ sha!e Ld ^’ defendants Nos. 1 and 2 
tbe remaining 4-pies’ share; and itt r T' ^ to 

an 8.pies’ share to plalti^Md 


X 

Mi r; 
3 tt.^ 


'.-'iJiAO 

C. 

UAAf, 


Tm mmm-'ijm :bepoets. [yol. xxiir. 


'MuiuuHiio 

i\ 


■ 


Kos. 8 and 4, and directing tliat tliis 4-pies’ snare slionld bo 
retained by ti e defendants Nos. 16 and 17 u til their moitgt.ge- 
dcbt was satisfied. With re.spect4o the 4-j- .es’ share :‘onncl to 
belong to defendants Nos. 1 and 2, no order \/as passed^ as those 
defendants were not before the Court. 

Against this decision defendants Ncs. 16 and 17 (the mort- 
gagees) alone appealed to the District Court, contending that 
their mortgagors (defendants Nos. 3 and 4} were owners not 
merely of a 4-pies^ share, but of the entire 8-p;es’ share purchased 
from Kashinath, and that the fifth issue raised by the first Court 
■was not necessary for the decision of the case. 

The Assistant Judge disallowed this contention and confirmed 
the deci’ee of the first Court. 

Against this decision defendants Nos. 16 and 17 preferred a 
second appeal (No. 1042 of 1897) to the High Court. Defendants 
Nos. 1 and 2 also filed a separate second appeal (No. 1041 of 
1897), and contended that the share found to be theirs by the 
lower Court ought to be decided and allotted to them. 

Daji Alaji Khare for appellants— rasu.fez; Qopal Bhanclarhar 
for respondents— in Appeal No. 1041 of 1897. 

Vasudev Gopal BJmndarUr for appellants (there was no ap- 
pearance for respondents) in Appeal No. 1042 of 1898. 

Paesons, J. :-We do not think that we ought now in second 
appeal to assent to the prayer of the defendants Nos. 1 and 2 and 
give them a 4-pies’ share in this property to he divided off and 
a;llotted to them. 

^ The plaintiff brought the suit as a purchaser to obtain, by par- 
tition, the share he had purchased. He valued his claim at the 
value of that share and paid court-fees on that value. It was no 
doubt, open for each and every one of the defendants (who repre- 
sented the famUy) to have asked to have his share divided off 
and allotted to him, in which case he would have had to pav 
court-fees according to his claim, but we do not think that it was 
compulsory on him to have done so, still less do we think that 
wa.l„„nd in such c suit « the pteseul, in the absence 

any such retiuesl, to have detsruhued what wafthc share of 
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each of tlie defendants, and to 6ave allotted him that share and 

a general partition. No 
ks Ilarkisandas £aslndus v. 'Wagar-- 
ij view, but they mmt be taken to 
We see no reason why, 
are in a family estate that 
to him, the members of the 
partition of the whole family 


compelled him to take it by making 
doubt there are rcmaii-; 

wdiich favour a contr 
apply to that particular case only, 
when a purchaser wants to Jiave the sh 
he has bought divided off and given 
family should be forced into a 
estate. 


MmuitaAO 

SIMEA34:. 


- — 1 ana ^ aici not appear 

in the Court of first instance, they did not contest the fifth issue 
which related to the share of the defendants Nos, 3 and 4 only, 
and they did not appeal against the decree which allotted them no 
share. They want nov/ to take advantage of the finding on that 
fi.fth issue, since it is said to have decided in their favour that 
they ov/n a 4 -pies’ snare, which the defendants Nos. 3 and 4 had no 
power to inortgage to the defendants Nos. 10 and 1 
of fact, howci-er, tliere is no such finding 
hind the parties to this second appeal, 
been arrived at is not the actual finding 
result of the finding ; the finding itself N 
the defendants Nos. 3 and 4, and we could not 
a.s binding upon the defendants Nos. 16 and 1' 
certain reasons given for it but only vagu 
4-pies^ share has been orde: 

Nos. 16 and 17 as it 

All really that the Court had to d 
was to have determined the shares i 
the plaintiff and the 
share ant. asked for tliat shar 
tion, thei-e v_as no ( ispute betwe. 
and the defendants Nos. 3 and 4 iuisr 
shares, and the issue, if it bo extended i 
quc.stion whether the defendants Nos, 
share, or whether they had oul, 
share being owned by the 


7. As a matter 
5 on that issue which can 
The decision said to have 
:, though it may be the 
only , as- to the share of 
possibly, accept it 
7, since there are no 
suppositions, and the 
red to remaia with the defendants 
is ao present, until the mortgage is paid off, 

t like the present 
^*3 the share of 
hares of the defendants v.dio claimed a 
■e to be allotted to them by parti- 
al! the defendants Nos. l and 2 

' se as to tlicir respecMvo 
so as to embrace the double 
s. o and 4 had an 8-pies^ 
only a 4-pies’ share^ the other 4-pies 
defendants Nos. 1 and 2, was as to 
CD P, J., 1870, p. xo. - . / ' ; 
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tlxe latter part unnecessaiy. Still more minecesfejiy was it to 
go into tlio question of tie validity of tie -moitoage of tie wlole 
8-pies^ slaie by tie defendants Nos. 3 and 4 to tie defendants 
Kos, 16 and 17. 

While^ theiefoie; confiim the deciee, "vag must leveiso the 
finding as to a 4-pies^ and not an S-pios’ sliaie being with the 
defendants Nos. 16 and 17 in light ofinoitgage and leave the 
paities to their chil riglt^^, nnfcfcteicd by any finding or Older of 
possession in icspect ot the nioitgige. We older each paity to 
bear his oi\n costs in this Couil 


APPELLATE CIYiL. 



1898. 

March 15* 



Bcfo’ie JLn. Jubtite Pc rbon^^ ai d Mr J Manade* 

ABDUL KAD\B (origi’^il B^rrvDiNT) c. BIPUBHAI and others 
(OSIGINAIi PLAIHTirrS, Lc ) IIespondents 

Makomtd 0 h law — Joint propc'itij — Partition — Fiii t fors^are of such propel — 

Slmc allotted to defendant in same sm^ on payn ent ( f coni c- fees ^Practice 

— Fi ocedii/e* 

Tn the Presidency of Bomba} a sii’t for paiLtion of an inheritance by 
Alahomedms is baldly distinguishable fiom a paitition suit by Hindus In such 
a SI it;, if a defendant asks at the pi opei time to ha\ e Ms shai© dhidod ofE and 
allotted to him, such lelief should he giantod to him on pa>Lient of the necessaiy 
couit fees. 

Second appeal fioni decision of G. C, Wbitwoith, Distiict 
Judge o£ Ahmednagax. 

The parties to the suit were Mahomodans. Their common 
ancestor was one Mahomed Shafi. He had four sons— -Kadar, 
Sale, Fazal and Futte Mahomed. 

The plaintiTs were the grandsons of the third son Fazal. 
Defendant No. 1 was tlie giandsonof the fourth sonFutte Maho- 
med and defendants Nos. 2 and 3 were the great-grandsons of the 
second son Sale. The first son Kadai left no r&sue. 

The lauds in dispute were mdm lands, -Khich had been ae- 
quirpd hy the family during the period of Mahomedan rule. 

* Second Appeal, Mo, 0S4 of 1896. 
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Plaintiffs alleged that a third share of tho i i i x 
them, a third to defendant No. 1 and a third to defendantT^^ 9 
»<! 3 , a.d ..t ™ta 1883 a, i..a 

them according to their respective shaies. 

Share of the lands by partition together with mesne profits Z 

thxed yeidis pieceding suit* ^ 

The plaintiffs valued the suit and paid court-fees sufficient to 
cover their one-third share in the property. 

Ihe first defendant praved that Jia ^ 1 1 i 

third share and contended that, unless ffiat waTdoL^thrffiainf 
:ffs were not entitled to their third share. ^ 

their third ThtretL?h?Sus?d^flff^ ^'^arding the plaintiffs 
hi. .b„,, o. .h, , ^ f; 

M be™ paie, ibf platliffi. Ite 

the suit was not one for partition hnt f ' 
plaintiffs’ share which had been T i reparation of the 
the first defendant should tit a ir «teert.ined and that 
iBhisjndgnrent herd Ms 

third share of the propsityf s^oient to cover plaintiffs,* one- 

®o shares havo boon ascartamed since a Ion- time beT Property, 

been receiving income of their shares aooordL-lv fh T’ 
and hounds is yet made. Plaintiffs It aietes 

^ m arded to them If defendant Xo. 1 n ishes^ttt^h'^ 

Hie rr.™™’ fcUotT- ” Wst. 

separation of any defendant’s share.” Jadge m siieh a case to direct 

A . sr . 


defendant No. 

s^ppeal to the High Court. 

•V. G. Ohandavarlar, for appellant. 

• ®^^-®d«&rno,forr«pondent. 


preferred a second 
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the latter part unnecessary. Still more unnecessary was it to 
MiBiLiutiio go into the question of the validity of the mortgage of the whole 
SiTABAM. S-pies’ share by the clefendants Nos. S and 4 to the defendants 
Nos, 16 and 17. 

While^ therefore^ we confirm the decree^, v/o must rcverso the 
finding as to a i-pies'’ and not an S-pies" sliaro being witli the 
defendants Nos. 16 and 17 in right of mortgage and leave the 
parties to their civil rights^ unfettered by any finding or order of 
possession in respect of the mortgage, We order each party to 
bear his own costs in this Court. 


APPELLATE GIVI 


Before Mi\ Justice Parsons and Mr, Jusiiee BancuJe, 

ABDUL KADAB (oeigunal Devenda^t) v. BAPUBITAI and othebs 
(original PlAINTIEES, &C.) Ii.ESrONDE2TTg.- 

Mnhomedan lato — Joint property — Partition — Suit for share of such 

Share allotted to defendant In same suit on payment of court- fees -^-Practice 

— Procedure* 

Tn the Presidency of Bombay a suit for partition of an' inheritance by 
Mahomedans is hardly distinguishable from a partition suit by Hindus. In such 
a suit, if a defendant asks at the proper time to have his share divided off and 
allotted to him, such relief should be granted to him on payment of tho necessary 
court-fees. 

Second appeal from decision of G, C. Whitworth^ District 
Judge of Ahmednagar. 

The parties to the suit were Mahomedans. Their common 
ancestor was one Mahomed Shafi. He had four sons— Ivadar^, 
Sale^ Pazal and Putte Mahomed. 

The plaintiffs were the grandsons of the third son Fazal. 
Defendant No. 1 was the grandson of the fourth son Futte Maho- 
med and defendants Nos, 2 and 3 -were the great-grandsons of the 
second son Sale. The first son Kadar-left no issue. 

The lands in dispute "were inam lands^ which had been ac- 
quired by the. family during the period o£.,Mahomedan rule, 

* Second Appeal, Ho. 9U of 1896. 
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liarch 16 i 
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Plaintiffs alleged that i 
them, a third to defendant No, 
and 3, and that until 188: 
them according to their 

In 1893 the plaintiiJs 

share of the lands by partition together 
tliiee years preceding suit. 

cover their onedhirdlate^^l^prop^erty°‘'“"^ 

thMth!:^ g-en his 

iffs were not entitled to their thhd Sar^^ "" 

their third °htrChu?h? Su'ed^if the plaintiffs 

defendant his share, on the . Land T, T "" 
had been paid only covered the court-fees which 

the suit L notLne for He held that 

plaintiffs’ share which had^beenLl - ^‘ion of the 

the first defendant should brines a seL! ^f' ^“d that 

share. In his judgment he satd :1 

third share of thapropsiij. Thest^^LVfo//Tt-““*’ Pontiffs’ one- 

shares have boon ascertained since a lono- timi blT property. 

bean receiving income of their shares acoordlnrfv 

and bounds is yet made. Pkinf tbougb no division by metes 

a ..«W to aem. u ddendafl hST^JLTi^"^ “■* “ 

This decision was confivm...i , purpose. 

His reasons were as follow; ^ District Judge. 

Hiidui;,b:tr:5tt to the 

wasnot,Ithink.incnnibeL “^^^^^^^ f 5 ®f an inhiriW R 

separation of any ^efeiKianf’^ .t, .. ^ ® Judge in such a case t.n 


a third share of the lands belongei 
- 0 . 1 and a third to defendants No 
J the income had been divided betw 
respective shares. 

filed the present suit to recover tl: 

" with mesne nm-fiho 
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Parsons, J. This is the convei&e of the case Murarrao v. 
5 &»a®»we decided yesterday, because iu this suit for parti- 
tion of joint propel ty the Courts Iwe refused to gi\e the first 
defendant his shaie, which was found and is now admitted to 
he one-thiid, though he asked for it. The leason assigned for 
the lefusal by the Subordinate Judge is that the couit-fee paid 
is only sufficient to eovei plaintiffs’ onc-thiid shiie in the pio- 
perty. No more, however, is ev er paid in any suit foi paitition, 
and we think that it was quite in the power of the Judge to 
have ordered the defendant to pay the necessary eouit-feo on his 
share as a condition precedent to his obtaining Ins share. 

The District Judge refused because this was not a suit for 
partition of joint family piopeity as known to the Hindu law, 
but a suit hy Musalmans for their share of an inheritance. In 
this Presidency, however, a suit for paitition of an inheiitanee 
by Musalmans is hardly distinguishable from a paitition suit by 
Hindus, and the Subordinate Judge has declared the property 
to be the joint property of the parties, so that the piinciples of 
an ordinary administration suit ought, at any rate, to be applied 
to rt. It is obviously most undesirable that parties should be 
driven to further litigation to obtain a relief which they are 
entitled to, and ask for at a proper time, and which can be given 
to them in an existing suit. 

We vary the decree by awarding the appellant his one-third 
share to be ascertained and divided off and given to him in « 

execution on payment of the necessary court-fees, Rs 47.4.0 * 

being made by him into Court within such time as the Couit of 

SsS^urr^ “ i 

is our . I 

W ®co ante p 184 }, | 
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ORIGINAL CIVIL. 


B Jj G M . JfidiGQ Ftdion ; on ajppeal hefoie C F rmam, Kt , thief 
Justwe^ cmd Ml SmiicoB Tydbju 

IL IMAI, PLAiKtEiFP, POSITIVE GOVEBXMEHT SECUBITY LIPE 
ASSUBAXCE COMPAXy, LIMITED, DErENDANTs ^ 

tnmi (^ncu—Life tnsii'i ante ^Iiisioi ancG effeded by one pei son on ilia life of 

anoilie/* %n tolioselif he has no inteyest — Wage'i — ContmU Att (IX of 1872), 

Squ 30 — 3tat 14 Oeo, J/I, c 48—Bfat 8 and 9 F^t^ , c lOQ—AbSiynitient 

ofltfopohi^ to a stranger lodhout interest in the life imiaed 

Tlie defendant company ifasned a policy for a term of ten years foi Rs 25,000 
on tlie 23id August, 1894, on tlie life of Mehbub Bi, tie uifo of one Abdul 
Samad, -wbo was a cleik in tlio e nployment of one Xasarwanji P. Bhandara, a 
barrister piactising at Hydeiabad On tbe 1st Septembei, 1894, Mebbub Bi 
assigned tbe policy to tbe plamtiif Alamai, wbo "^vas tbe wife of Xasarwanji F, 
Bbandira On tbe 2nd Octobei ,1894, Mebbub Bi died Tbe plaintiS as assignee 
of tbe policy biougbt tbis suit to lecovei Bs. 25,000 from tbe defendants Tbe 
defendants (miei aha) contended that tbe policy bad leally been effected, not by 
Mebbub Bi or for bei use or benefit or on bor account, but by tbe said Xasaiwanji 
F Bbandara for bis own use and benefit, and that be bad no interest in tbe life 
of Mebbub Bi, and that, tberefoie, tbe policy was void. 

Mdd (1) on tbe evidence that tbe policy bad not been effected by Mebbub Bi, 
01 for ber use and benefit, but bad been effected by Xasarwanji F Bbandaia for 
bis oi\n use and benefit, and that bo bad no interest in tbe life of Mebbub Bi. 

(2) Tliat in India an insurance for a term of yeais on tbe life of a peison 
in \\bicb tbe insurer bas no mteiest, I s \oid as a wagering contract under 
section 30 of tbe Contiaot Act (IX of 1872), and that, therefore, tlie policy 
sued on was void. 

Q}{/e}e -IVlietbei an assignment of a life policy to a straiigei having no 
mteiest in the life of tbe insured is void ^ 

Suit by tlie plaintiff as assignee of a policy of life insurance 
to recover the amount of the policy (Rs. 25,000) from the 
defendants. 

The policy in question was dated the 23rd August, 1894, and 
was granted in Bombay by the defendants to one Mebbub Bi^ 
the wife of one Muiishi Abdul Samad of Hyderabad in the 
^ Deccan. It insured her life for a period of ten years for 
Rs. 25,000. 


isoa 

Ftlrum y 15 , 
17, 18, 22 
On appeal, 
August 12 


% 


. i::: 


* Sait No. 237 of 1895. (Appeal Na 978.) 
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On the Isfc September, 18M, Mehbub Bi assigned the said 
policy to the plaintiff Alamai. 


On the 2nd October, 1891, Mehbub Bi died. 

This suit was filed in April, 1895. 

The husband of the plaintiff Alamai was one Nasarwanji 
Framji Bhandara, a barrister practising at Hyderabad, The 
above-mentioned Abdul Samad (the husba^id of the insured 
Mehbub Bi) was in his service as his raunshi or clerk. 


The defendants in their written statement denied that the 
policy was effected by Mehbub Bi or for her use or benefit or on 
her account, and alleged that it was effected by the said Bhan- 
dara (the plaintiS’s husband) in the name of Mehbub Bi for his 
own use and benefit, and that he had no interest in the life of 
Mehbub Bi, and they contended that the policy was, therefore 
void. They also alleged that the policy was obtained by fraud^ 
ulent misrepresentations, vk., (1) that it was effected by the 
said Mehbub Bi, (2) as to the age of Mehbub Bi, (3) as to the 

means and circumstances of Mehbub Bi and her husband Abdul 
Samad. 


. The defendants did not admit the alleged assignment of the 
policy to the plaintiff, and further contended that, if made, it was 
without consideration, and was made for the use and benefit of 
the said Bhandara (plaintiff’s husband), and that the plaintiff 
could not sue upon the said policy. 

The last clause of the written statement was as follows 


under tbe said policy." amount of 10 months premitua 

The following issues were raised at the hearing — 
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3. Wliotlier tlie said Xasarwanji liad any intorest in tli3 life of tlie sa:d 

Melibub Bi ? » * 

4. Wliefelier the said policy is nofc void as a wagering transaction ? 

5 Whether the said policy was not obtained by means of fraudulent mis- 
representations as to the means and the circumstances of the said Mehbub Bi and 
her husband Abdul Samad ? 

6. Whether the said polity is not void by reason of such fiandulont mis- 
representations ? 

7. Whether the said policy was not obUined by the fraudiile it representa- 
tion that it was effected by the said Mehbub Bi and for her us© and benefit^ 
whereas it was effected by the said Xasarwanji, not for her use and benefit but 
for Ins owm ? 

8. Whether by reason of such fraudulent representations the said ’policy is 
not void ? 

9. Whether the said policy was assigned by Mehbub Bi to the plaintiff ? 

10. Whether the said assignment, if made^ was not without eonsideratioB 
and whether plaintiff can sue on the said policy ? 

11. Whether the said Mehbub Bi died on 2nd October, 1894- ^ 

12» Whether plaintiff is entitled to further relief than a decree for the 
amount paid in Court ? 

la Whether, in the event of its being found that plaintiff is entitled to 
bo paid the amount of the policy, the dofendants are not entitled?* to deduct 
Es. 402*S-0 from the amount so payable ? 

14. Whether plaintiff is entitled to any and what relief ? 

Jmeraniy and Anienon^ for plaintiff : — ^Th© policy was origin- 
ally for Mehbub Bi's benefit^ but she assigned it to the plaintiff. 
That assignment was good and the plaintiff as assignee is enti- 
tled to sue. Consideration was paid, but none was necessaiy— 
Bunyon on Life Assurance, (3rd Ed.), p. 24. Section 135 of the 
■ Transfer of Property Act (IV of 1S82) does not apply. The 
assignment was in Hyderabad, where that Act is not in force. 
Further, it was not the assignment of an actionable claim— 

JDal V. Azmai Even if it was Bhandara who insured 

Mehbub BFs life, the insurance is valid. In India it is not neces- 
sary to have an interest in the life of the assured. Statute 14, 
Ceo. IIIj c* 48, which was the first statute in England i elating 
to the subject, does not apply to India. It was not extended 
even to Ireland until 1866, and there it only applies to insurances 

(1896) 18 All., 265* 
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effected after that date. See Runyon on Life Assurance, (3rt^ 
Ed.), p. 5. There is no Act on the subject in India. 

Lcmi; (Advocate Genera]), Seotf and Lowndes, for defendants 
Bhandara had no interest in Mehbub Bi’s life. He effected the* 
insurance for his own benefit. Such a contract is a wa^er and 
is void— Ilowaid v. BefuffC Fiiend/^ Soeieif^K The assignment 
to Alamai was a fraud. See Bunyon on Life Assurance, (Srd 
Ed.), pp. 25, 26 ; If aincwrigJtt v. BlaneP^ ; SJtilUng v. Accidental' 
Insurance CoS^. Assuming the assignment was really made, the 
assignee cannot sue for more than he paid— Section 135 of the- 
Transfer of Property Act (IV of 1882). Counsel also referred 
to Stat. 8 and 9 Viet., c. 106 ; Bamloll v. Soojmimulh^'> ; Wlieelton 
V. Baiduh/^'^-, yiarnoch v. Lavia^'> ConnecticMt Mniual Life- 
Insurance Co^ V. Bcliaefer’’^ , 

2Zrd March, 1898. Fulton, J. The plaintiff has instituted 
this suit to recover Rs. 25,000 due on a policy on the life of 
Mehbub Bi, who died on the 2nd October, 1894, after .nssignino- 
her policy to the plaintiff. ** “ 

The ^defendant company have filed two written statements 
denying liability and have raised the following issue.s (His 
Eordship .stated the issues and continued). 

The plaintiff is the wife of Mr. N. F. Bhandara, a barrister 
practising at Hyderabad in the Deccan. The insured Mehbub Bi 
was the wife of one Abdul Samad, who is in the service of 
Mr. Bhandara as munshi. The evidence shows that about May 
1894, Mr. Bhandara was much interested in insurances, and 
introduced several persons to Mr. Limji, the defendant company’s 
sub-agent in Bombay, with whom he carried on an active corre- 
spondence. Among other insurances he arranged for a policy for 
Rs. 25,000 on the life of Mehbub Bi for a term of ten years. A 
proposal for Rs. 50,000 was submitted on the I6th May. After 
some delay it was accepted to the extent of Rs. 25,000 with effect 
from the 80th July. The first premium of Rs. 40-4-0 was pa» 

<«a848)4Moo.M.Ap..aS9. 

®(18.,7)2H.a«aN.,4r. («> (1881) 104 P. S. Eep., TfC 

(l'(l8r6)94P.S.Eop,4S?, 
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tlirougli Ur. Bliandara and received hv f k * 

roceived on the 29fch Au<.ust n “ V ^ 

Bi is said to have executed an September, Mehbub 

plaiatW, wI.cg„ etr t^o , n"““‘'>*‘» P“«'y ‘t. 

premia already paid On tlip a d q amonnt of the two 

died on the 2ndCbo“ 

Now, assuming that the law on the subierf .f ■ 
ed on lives in which the owner of the ^ insurances effect- 
the same in this countrv as in Pe i j interested is 

iirst two isaoee ia .no i “ ‘''» 

motives and intentions o/the !• appreciation of the 

at a correct solution is apparent^' In'tht^ difficulty of arriving 
culty is greatly enhanced by the’fact th ! 

of the witnesses h is been taken nn evidence of many 

band of the deceased Cs It " " 

-tance Mr. Jnstioe iZT^^Z 

Bydcrnbotl whose °S” 

refused, very properly in mv • • could not be secured, 

»n,mSsion for the en«mi„.ton TAbd°i‘‘|‘’"T ° A *° “ 

the appUcation was renewed by M. ^ ^ 

on the ground that Abdul Sa ^ i * ^nder&on, for the plaintiJBP, 

the prer.,„^'’rthrprl„r: 
position in which he stands to tL h 

seemed to me that the objection of th “frl plaintiff, it 

issue of a commission fir his exa ^ Wiiiasel to the 

The defendants were able ^0". f<>"“ded. 

mother of the deceased, and it L “iiid 

ought to haye had no real difficXTn h^” Plaintiff 

same way her husband^s servant. ^ bunging forward in the 

it will be*" convt'ienMt^^^^^^^^^^^ 

relates to them. Mr. Bhandara states as Lws"- - 

knew the deceased MeklniK - r; ot. 
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him Es. 200 evei- since his mawiage with Mehbnb Bi. The mawiage was about 
November and December, 1893. At first his pay was Es. 50. I increased his 
pay from time to time np to Es. 200 at the time of his marriage.” 

’ The witness then goes on to describe how towards the end of 
April, 189 J, he got into correspondence with the defendants’ sub- 
agent Limji and negotiated issurances for a number of people. 
Then he proceeds as follows : — ’ 

“ Mohbiib Bi’s husband told mo sbe wanted to insure bor life. He wanted to 
^ow the cheapest system I told him the cheapest system would bo to go in 
for a ten yeais’ sbort-ierm policy and renew it after ten i ears. I .asked him how 
much he was ready to pay a montL He said Es. 40 or 50. 

“I told himEs 23,000 would be insured for about Es. 10. He said - ‘All 
right. Propose for tbaf I said : ‘ Yon In i better propose for Es. 50,000 and 
they wiH acMpi about half ’ After hearing that, he brought his wife the next 
morning. They both sa’d in the presence of me and Mrs Bhandar.i, that Meli- 
bub Bi wished to insure her life. My wife asked why her husband did not got 
. mured. She said ‘ I insure for myself, because if I happen to have children 
my Irusband wiU get mamod again and my children w iE.remain unprovided for.' 

to d Mehbnb Bi to get the pohcy drawn np in her husband’s name ; otherwise, if 
she died without leaving children, her parents would got a share as woU as her 

husband. She approved. 1 got the forms filled up. Two premia were paid 

t lough me. Mahamed Abdul Samad gave mo the money and I sent the premia 
He asked me to send the money. Subsequently the policy w.ss assigned to my wife 

y eiabad. My wife and I were m our compound. Melibub Bi went inside 
Her husband spoke to me in presence of my wife saying that Mehbub Bi wanted 
her polmyto be on the endowment system, that is, pajabloat 45 or 50 or at 

le td ITt”'’ it up andpaythepremia which 

M paid she would sell it to that person. I said an msuiance on the endow- 

mttew w if -mn that docs not 

tter, Will have the assuMnee iot half the amoxint.’ Tlien mv wI-Fa 

offered to purchase it by pajing the premia already paid by Mebbub ffi 1^1 
we all went inside to speak to her about it. My wife alL hfr f 

f-’- f 

P P d it. The husbands signature w^then 
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l 58 <]k: 0 ii as wall as tj » r 

W whether it would be iCjJrnme ^or^he T ™ 

Pievious experience with my mother’s policy ^ consequence of my 

. bub Bz suggested that she should be imured Sh!^ “ ^leh- 

insured. I have no reason to disbelieve it ' t?!, ® anxious to be 

about November. 1898. She dil r^nt- ^ married to Abdul Samid 

sh. .0^ « ^ 

But she was intelligent in conversation Sh^T 'z 

never spoken to her on the subiect till tl ' insurance. I had 

b^been talking to her about husband told me £ 

children he would marry again and hm cl, ^ having 

he suggested that she should insure her 1* f ho unprovided for. Then 

cJgn of her having children. I w the Jot £ 

he examined her. 1 don’t know if!he b£ £ W "'hen 

lothmg about her circumstances except thl^heff ^ hnow 

officer and they were respectable pile fit ^ -commissioned 

her husband’s money.” P®cple. She was to pay the premia with 

AWi on the .nbieet ie . 

her why did her husband not insure his M ^'‘Aed 

Wll be for their benefit also.’ She said Jhat 1 , ^ chzldi-on it 

f ■ 25,000. I knew that she Imd mado £ ® her h'fe for 

had told her that, if she uoITu t ^ 0 !^" Bha£ 

h proposal totheextent of Es. 25,000. I am nf ^i’ company would aecopt 

policy was assigned to me. Mohbuh Bi a„ 71 T ^ the policy. Tho 
the garden. Mehbub Bi came inside fh h ^ husband came to me. I was in 

Bi has come to speak about the policy anf ^ I" husband told me that Mohbub 
forapolicypayable at 4-5 or SO £ at deafi being insured 

thepresent policy, after thatt 1 " £ olf 
aste whether she wanted to sell her poS «£'*• £“1 

a to ml Mr.'ill!? ; “d ch^l^iifiTd t'rton^S seE^ 

t-e ri~ 

Mf the sum, but on the new system uT ^ hisnre her life for 

^i^ment took place the same iy in ^^^^Snmeni was in writing. Tba 

«tiy. Mr.BhandamhadaskedmelCrf!; r^^^^- ^ 

C-Ks. 6 for the expenses, * 0 .. pf 
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tbe stamps. I gaTe him tlio amount* Tlie same e veiling, oi ihe next day, Mi. 
Bliandaxa had ■written the assignment-deed and told me that the deed was readjr 
Mr. Bliandara read out the deed to Mehbub Bi. Melibub Bi’s husband r^as also 
present at the time. Then I brought Bs. 80-8-0 premia for t^o months 
which had been paid by Mehbub Bi at the rat© of Es. 40-4 0 per month and paid 
the amount to Mehbub Bi. Mehbub Bi handed o'vcr the amount to her husband. 
Then Bhandara ashed Mehbub Bi to put her signature on the deed. Thereupon 
Mehbub Bi made some maik on the paper. Mi. Bhandara also ashed hei 
husband to sign. He ashed why he should sign, Mr. Bhandara said that 
Mehbnh Bi had not till then leceived the policy, and it vas not certain whether 
the policy will he made out in her name or in her husband’s name. Then he 
signed. The deed was attested by Bhandara, No other policy was tahen out by 
Mehbub Bi because she fell sick.” (In cross-examination ) “ Mohhub Bi did not 
know to read or wiite, but she know all about insurance. It iias her own wish, 
not her husband’s or my husband’s, that her life should b© insured. She did not 
say how she was going to provide for premia. Previous to this I had not 
bought any other person’s pokey. My husband did not suggest that I should 
buy this policy. It was entirely my own idea I thought it was a good invest- 
ment. Mehbub Bi was younger than myself and she had always had very good 
health. My health is delicate. All the negotiations for insuring her life and 
for assigning the policy to me were carried on by Mehbub Bi herself, not by her 
husband.” 


Goviudrajalix was tlie Commissioner appointed to take Meli- 
bub Bi's affidavit of age. He stated that the affidavit was made 
at Mr. Bhandara’s house by a woman whom he identified as 
Mehbub Bi. The affidavit is marked E and is attested by Mr. 
Bhandara and Abdul Samad. 


Mahomed Abdulla Khan said 


Mehbub Bi asked me for a certificate for life insurance, lequesting me to certify 
that she was keeping good health. I gave her a certificate under my signature.” 
(In cross examination.) ‘‘ The health certificate that I gave to Mehhuh Bi was 
filled in by Mr Bhandara, hut he vas not present when I signed the certificate. 
I knew Mehbub Bi for a jear before I gave the certificate. I knew her parents 
also. I had also seen Mehbub Bi. Mr. Bhandara did not ask me to sign iho 
certificate. Abdul Samad also did not ask me to sign the certificate. Mehbub 
Bi did not tell me how much she was going to be insured for. She did not 
mention the name of the company.” 

Syed Mahomed said :~ 

** I had been to Mr. Bhandara on some business. I wanted to enter the house* 
A man prevented me from entering, saying there was zanana inside. Alter some 
time the man informed Mr. Bhandara of my arrival. Thereupon Abdul Samad 
aUd Mr. Bhandara came out and asked me to get in. They asked me to take 
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my seat tlioie. Theie I Abiltil Hamad% \\ife, liis mother, Blundara's wife 
and his mother, and Dr* Kelly. Slelihtih Bi was standing near the wall and 
Br. Kelly made a mark on the coi responding to the height of Mehbub Bi. 
Then he meastireci the height of the mark on the ’wall. I asked Abdnl Bamad 
whai nas going on. Abdnl Samacl tokl mo tliat Mehhnb Bi was going to have 
hei life insured. I asked him what insnranee meant. Abdul Samad told me 
that he would speak to mo at leisure. Tin n I told him that as } on are not at 
leisure I will see }OU again. Melibxih Bi had no pardah with me, as Ahdul 
Bamad is related to me ” 

Karim mother of Abdul Sainad^ said : — 



Sk months after Melihuh Bi’s marriage she was examined hy a doctor. Tlie 
eloetor’s name is Ivelbx Dr. Kelly is dead. The examination was in connection 
with life insurance, as she had told me that she was going in for life insurance. 
I asked her what life insurance meant. She said that some money has to he paid 
every month and after her death the children of Mehhub Bi will got some money* 
Three or four months after she again told me that her proposal for insurance 
was accepted to the extent of Es. 25,000. I told her, may ahva^s be happy. 
I don’t know who is the owner of the ‘ Biwa Two or three months after Mohbub 
Bfs death I asked my son about tbo insurance money. Abdnl Samad said she 
made it over to Bai in her hfe-time. Mehbub Bi did not tell me that I would 
also get some share of the insuianco money after her death. Mehhub Bi did not 
tell me for how much she wanted to be insured. I asked her particularly. 
Even then she did not teE me. I did not ask my son. Four or five months after 
Br. Kelly’s examination, Mehhub Bi told me that she had been accepted for 
Es. 25,00'}. At this time I did not ask her for ho’w much she was proposed. I 
dont know who negotiated all the transactions regarding the life insurance. 
Mehhub Bi ne\er told me in her life-time that she had assigned her policy to 
Mrs. Bliandara. Mehhub Bi knew to read and ivritc a little.” 

All thcfec witnesses^ excepting Mi% Bliandara, were examined 
on commission. 

I now come to the next two w’itnes^es whose statements it is 
necessary to refer to, namely, the father and mother of Mehbub 
Bi, who gave their evidence in Court. (In cross-examination.) 
Abdnl Majid, the father, said 

®*My daughter informed me that her life was insured. She did notask mo 
to make an aihdavit about her age. My daughter once came in the Mohorium 
and then she told me all about this insurance. She said : ^ My husband puts some 
money into Siikdr every month in my name, Es. 15 por month. The amount 
was to he paid for ten years/ She told mo that some amount was to be got 
even after her death. She did not mention the sum. She said the amount wms 
to be paid every month, and she had been examined by the doctor. It may be 
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fc^at sBe told mo that Rs. 40-4 0 wero to be paid every month, hut I do not 

remember. She mentioned the amount, but I forgot it. Whatever Jhe amount 
I understood that the husband paid the SiilAr duiing her life-time That is 
■erhat she mentioned to me I don’t kno.v whether I could got any of the in- 
siiiance money as her fathei. That is a matter of law. I am an ignorant per- 
son My daughter nevei told me she wished to change her poliev. She told me 
that something was to bo paid and that something was to be received, but foi 
whose benefit she did not say She had spohen to me bofoie her ihness about 

the insurance but not during the illness She talked much with my wife but 
not^utliinc” wuu 

Amina Bi, the mother of Mehbub Bi, said — 

“ I came to know in Mohoirum when she came to niy house and said that she 
m been esammed by a doctoi and her life had been insured. She did not know 
how to mad 01 wilte. Bs 15 weie to be pa,d in lespect of the insurance. She 
did not tell me anything about the amount to be recovered. Sbe appeared to be 
pleased about it I was constantly with hor when she was lU During her 
illness she said to me that Abdul Samad and hia mother were talking about the 
insurance Bliandara and his wife and Abdul fcamad and his mother were talHng 
about It I asked my daughter what they were talking about. She said they were 
taking abdut the insurance on hoi life. Then I kept quiet. I did not know 
who was to get the mmiance money Mehhub Bi told me that there would 
remain some money in deposit with SirlAi and after her death we should not be 
put to any trouble When she came to us I asked why she had got her life 
insuied and she sa^d it was foi our good ” (lu cioss examination ) « I heard 
mm i e bub Bitliat bei bu&band would go oiipajing eveiy montL to tlie Sirkar. 
I undeistood that he would pay it out of hts salaiy. I hive now for the firat time 
Ueaid of the insurance being sold to Bhandara ” 

Now on this evidence it is clear that Mehbub Bi knew that her 
hie was insured and had some idea that on her death her hus- 
band or family would get something. Bat I think it is eqnaUy 
apparent that she did not really understand the nature of the 
transaction. If her father and mother are to be believed, she 
thought her husband paid only Es. 15 a month, whereas the pre- 
mium was really Es. 40-4-0. When pressed in cross-examination 
the father, it is true, admitted that possibly she might have 
mentioned Es. 40-4-0, but it is evident that, unless he was intend- 
mg to give false evidence, the real impression on his mind was 
that she said Rs. 13. However this may be, it sefems clear that 
she never mentioned the assignment to her father, mother or 
mother-in-law during her illness. The only reference she is said 
to have made to the money to he received on her death was hr 
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just made over to the plaintiff ali t? • . • iusband had 

would have been full of reg,et abZv^^^''?^ ®^o 

act. It IS quite evident, howe^er thni Z ^ 

regret at all ' never expressed anj 

The evidence of her i 

that of Abdul Samad^s motheirprove?that"r^'“"‘^ """ 
tie assignment, and this silence L i mentioned ' 

wth the supposition that she was awZ/T'i- ‘^oa^stent 

have mentioned to her father moth a,. said to 

desire for a different kind of policy 

-ch a desire rests entire^ o^ l’ “ 

Bhandam. The account giZ by tts T 

transaction is a strange one It nW two witnesses of the 

■O 0, 

silject, tat learn it dilScnlt to interest in He 

n-edjnatnta, i, .he tad 

‘■o™ faown that she mJl, r^°'^ ““ 
lamentable mistake. husband had made a 

The question which has nn,,r ♦ i 

Mr. Bhandara first obtained the policr^^'f whether when 
^t to be for her or her husbafd^btTfir 
e intended to procure the benefit of - ' throughout 

In the case of WainewrigU y BllZdZZ-, his wife. 
jmkr question of fact to the jury in th^Tu P«fc a 

Who was the party really ani ^■^^ lohowing terms-— 

Wasitthepota^of LriCoX" “» 

proses of his "h »?S hsr nanre fa 

Abarcromby effected by her fa hit I *.» 
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say tliat she had no funds of her own to pay the premiums • 
Wainewright might lend her the money for that purpose and 
the policy still continue her own. But on the other hand if 
looking to all the strange facts ivhich have been proved before 
yon come to the conclusion that the policy was in I’eality 
effected by Wainewright; that he merely used her name, him- 
self finding the money, and meaning (by way of assignment 
or by bequest or in some other way) to have the benefit of it 
himself, then I am of opinion such a transaction would bo a 
fraudulent evasion of the Statute of 11 Geo. Ill, c. 48, and that 
your verdict should be for the defendants.” ’ In appeal the 
case was decided in fa\ our of the defendants on another issue 
hut the summing up was approved by the Court of appeal in 
Shilling v. Accidental Insurance 

Assuming, then, that if it were found that this policy was 
effected on pretended behalf of Mehbub Bi, but really for the 
use and benefit .and on account of the plaintiff or her husband 
the contract would be void under section 30 of the Contract Act 
(IX of 1872), the question to be decided would be similar to the 
issue raised in the above-mentioned cases. For deciding such an 
issue I can only regret that I have not the assistance of a jury 
hut as it is I must he guided by the probabilities of the ease and 
cannot give undue weight to tho deeply interested evidence of 
Mr» and Mrs. Bbandara. 

Now it seems to me, looking to the rapidity with which the 
assignment followed the insurance, that there is reasonable 
ground for suspecting it to he part of tho same transaction. It 
IS difficult to believe the story that Mehbub Bi wanted an 
en ^ ownient policy . Possibly she and her husband might thus 
quickly have changed their minds as to the sort of policy re- 

any ordinary prudence (assuming 
that they really wished for a policy) they would have taken care 
to secuie the new one before abandoning tho old. Mr Bhan- 
dara must have known, after his experience of the impossibi- 
My of increasing the insurance on his mother’s life, how dif- 

Sd policy on Mehbub Bi’s; 

and, if he was acting fairly towards her and her husband, 

0) (1857)2 H. and 43. ■ 
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with ono policy before getting tie other 3.7/^°“* 

neeneed of acting unfairly t„„arde them IbS', o“ “I 

appears to have been the great loser bv iL' 

never to have uttered a complaint J i] seems 

chances of succeeding to Rs 25 Ono ^ '^°-y whioh his 

Bavo been frustrated. He mereJv^nhl i"-' ^ thereof, 

had made over the policy to S ^ 

this loots as if he knew that ho and hisndfolf 

in R ; as if he regarded the assignment as the 1 interest 

action in which his wife's name wo J \ ^ ^ 

not truly concerned ; and as if theref T 

grumble about. According to ^ lld^ to 

had been no suggestion of an assio-nmei^?; f 
but the quick way in which evervfb* August, 

pi-earrangement between Mr. Bhandara IndTb 
_ Another consideration pointin<v in the 1 

^“Probability of Bhandara’stakino. all is the 

cnee for effecting the insurance Ind remit&g / 
less he intended to have the benefit ^ 

Anderson urged that he was an entf,f ®^*®°"^‘'tion. Mr. 
and had helped many others* to insure sS bi'^'T 

his zeal to a desire to befriend Mr Ti'm” j.v '•« ascribed 

WM.C, Wuc, cubing ard*-iiri.“;,tT"»'>-ageuf. 

' M ? t •^‘^^rlhute to pure benevolence his 't 

Mehbub Bis insurance. The cormoio i eagerness about 

believed in insurance as a speculatior he 

seems more likely that he was snecui?/- ^^^ole it 

wife than for Mehbub Bi or her husblJr^t'' 

Mehbub Bi knew of the insurance or, i ' “®re fact that 

would get something out of it is nn/ l^hat her heir’ 

policy was obtained by Bhandara for Proof that the 

to Lord Abinger’s summing up, the reaT^ ®iiefit; for according 

bncir, but wimt ho iutended.’^’lf the u2°'^*‘T “ ®'*® 
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be an evasion of the law which would disentitle Mm to recover 
AhAMAx and also his wife, who was clearly acting in concert with him 

PosiiiTis when she took the assignment, 

CoVBBKMKSro? 

bECTOiTr In every case the decision depends on special cireninstauces 
AssuMCE peculiar to it, and, therefore, the verdict in Wamewrigkt v. Bland 
Co., Ld, help on the facts. A decision to a contrary effect will be 

found referred to on page 24 of Bunyon on Life Assurance (3rd 
Ed.); Vezina v. yew Fo;X- Life In the latter case, in 

which a policy was assigned almost immediately, the transaction 
was upheld, but there apparently the Supreme Court was satis- 
fied that, in the first instance, the contract had been made for 
the benefit of the insured. 


In the present case in determining whether Bhandara when 
purporting to be negotiating an insurance for Mehbub Bi was 
really working to get the policy for himself or his wife, the argu- 
ments on either side seem to be as follows : — 

For the reality of the policy : — 

1. Bhandara negotiated insurances for many persons and 
was deeply interested in the subject, 

2. Mehbub Bi^s husband probably acquired a good deal of 
knowledge about insurance and communicated it to his wife. 

3. She was anxious to provide for possible children, 

4. She understood the effect of the insurance, as she told her 
father and mother about it and her inotlier-in-law’- that she was 
insured for Es. 25,000. 

5. The insurance was effected openly, and her father affixed 
his seal to a draft affidavit of her age. 

6. The desire for an endowment policy was reasonable and 
explains the assignment. 

7 . There is no reason for disbelieving the plaintiff and hie 
wife. 

8. Abdul Samad is an intelligent man hardly likely to let 
his wife^s name to be used in the manner suggested. 

(1) 6 Canada 8. 0*, SO. 
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Against the reality of the policy 

is most unlikely woman and it 

ance. ^ understood anything about life insur- 

nature. So was Sjed Mlhomed!”^' jffnorant of itg 

young woman of ® healthy 

« e.poc W to fie “S 'O' Teats /, 

o“o« ^e., 

Karim Bi tie ament of instLr'fot l“ T“‘ “ ™ 

reliable witness, being the metier ot AbdurCm 1 '’ 1 “°* ’ 
Bhandara’s influence. Samad, who is under 

a J; 0 "tl fnf 1 ;Im“ ‘‘“arit ol 

Visit at the Mohorrum. "" insuiance till his daughter’s 

6- The kind of policy selected mu ks it fl - 
a simeulator gambling on Mehbub Bi’s life ^usuranco of 

-otheris msuranee show him toba'a "" 

• speculator cannot have been AbdnJ s: 
attribute to him great \acillation in cet • • nnloss we 

out attempting to get another poIicy'in'SZnt“ 

ihe^aLXrfirij Sit/femri-'''’ of 

.f speenlating en hie own ™ tn ' . ‘T’ “"'t. 

policy he had got belote getting rie° “o 

outatr, toZnltC 1‘ ®0“'> -- » ape- 

‘0 pay Ha, 10-4-0 per mtaS. 

B l%^_3 ^ sum to a person in his 
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rank of life, on the meie cliancc of making a piofit on the death 
of bis Wife, who was seveial yeais joungor than himself, 

11. After his wife s eaily death he is not shown to have ex- 
pressed any disappointment at having allowed the money to slip 
thioiigh his fiiiguv. IIo seems to have borne the loss with equa- 
nimity, though most people would have murmnied a good deal. 

12. The stoiy of Mohbub Bi’s dcsiie for an cndowmioiit 
policy and the whole account of the assigiiiiK nt as an unpreme- 
di alcd tian-actxou is so impiobal lo that it cannot be believed. 
Ml. Scott in aigumeiit cbaiacteiised it as a iidieulous stoiy 

la. Mchbnb Bi appaicntly knew notliiug about the assign- 
ment, as she nev Cl mentioned it. She tohl lici mother that some 
money wouhl lemain with the biiUi after her death, and that 
her pments would have no tioublo. Her ignoiance of the facts 
shows that she was a mcic tool in the hands of others 

14. There is no reason for disbelieving Abdul Majid and his 

wife, who gave their evidence fairly and did not attempt to con- 
ceal Mehbuh Eds knowledge of the msmance. They vveie con- 
fiimcd by Kaiim Bi as to her silence about the assignment. 


♦ 


% 



Lhandara doubtless knew that he could not insure di- 


— kjuulu iluc insure ax* 

rect on a stranger’s life, and, therefore, took out the policy in her 
name. ^ He was apparently contemplating taking oi iccommendinc 
other msuianccs on female lives, as he was asking for forms.' 


16. _ The evidence of Mr. and Mrs. Bhandara is unieliablo 
lie IS m money ciifficiilties and the inteiest at stake is large. 

Sucb, I think, are the arguments on cither side, and looking at 
Ml the circumstances together I am forced to the conclusion that 
the msurance was effected by Bhandara not for the benefit of 
ehbub Bi or her husband, but with the intention of securing 
by assignment the benefit for himself or his wife. His wife 
^mes forward with a policy assigned to her by an illiterate ' 

the risk. The policy was wholly negotiated by Mm and the 
premia were remitted by him. It is difficnif fo „ • 

e>tate of circumstance* more clearly throwing on Mm thTbuJto 
of proving affinnatively that when he negotiated the poh^h" 
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was acting foi' the benefit of the woiiian or her husband and not 
for hib own benefit or that of his wife. The interested evidence 
of himself and his wife seems insufScient to discharge that bur- 
den, weakened as that evidence is by the fact that Abdul Saniad 
is not known to have expressed any regret at the loss of tho 
mone3, and that Jlchbub Bi apparently did not know of the 
assignment. 

I, therefore, find on issoes 1 and 2 foi tho defendants. 

In disou&biug this sub]eet I have caiefully avoided lofeicncc 
to Mehbub Bi’s oaily death, for as tlieic is no allegation or proof 
of foul play, that diath is wholly ix relevant in ondoavouiing to 
ascertain Bhandara's intentions just as it obviously would have 
been if she had been killed by a raihvay accident. 

The next quedion to consider is whether in India an insurance 
for a tcim of years on the life of a person in whom the insurer has 
no intoj.est, is void unde, section 30 of tho Contract Act (IX of 
1872) . Irrespective of authority it ■seems difficult to say in what 
respect an agi'eement by A to pay an annuity on condition that 
the annuity is to terminate and a large sum is to be rccei\ ccl in 
case of tho death of B within a presciibed period differs in piin- 
ciplo from an agreement to pay a small sum if a horse loses a 
race on the condition that a large sum is to bo paid by tho other 
party if he wins, or, to make the analogy mere close, if he passes 
the winning post within a certain time. The latter transaction 
would undoubtedly he treated as a wager and he avoided by 
the ‘Section. It is difficult, then, to see why the former does 
not fall wdthin the same category as being a wager in which 
odds are given against the chances of a person dying within a 
certain number of years. But it may be said that though the ana- 
logy between life insurance and a bet looks stronger in case of 
short-term policies on the lives of strangers, the argument really 
applies with equal force to all life insurances'^k Consequently, 
it may be urged that as life insurance is within certain limits 
recognised as a valid transaction by the Courts in England not- 
withstanding tho law against gaming and wageifing, no form 
of life insurance falls within the term an "agreement by way 


W Btinyon oa Life Assnraaoe (3id EcU), p. 6, 
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of wager used in section 30 of the Contract Act. I do not 
think that this argument, however, is sound. We cannot in- 
terpret the words of an Indian Act quite irrespective of Eng- 
lish decisions and the phraseology of English Acts. The dis- 
tinction between insurances that are legitimate and insur- 
ances that are by way of gaming and wagering is clearly recog- 
nised in numerous decisions. The Act of 14 Geo. Ill c. 48 
foibids insurance^ ‘‘on the life or lives of any person or persons 
or on any other event or events whatsoever wherein the per- 
son or persons for whose use, benefit or on whose account such 
policy or policies shall be made shall have no interest or by way 
of wagering or gaming.” Since that Act a certain class of 
policies, which would include the policy sued on in this case if 
my decision on issues 1 and 2 be correct, have always been 
described in judicial decisions as wagering policies. In Hmianl 
V. Rejuge Friendly Society certain policies on lives in which 
the petaon to be benefited had no interest, were described in one 
place as “ wagering policies” and in another as “ wagers”, and 
were said to come within the prohibition not only of Stat. 14 Geo. 
Ill, c. 41, but also of the moi'e recent Act of 8 and D Tict. c. 
109, Sec. 18, In argument it was contended that this reference 
of Mr. Justice^ Matthew to the latter Act was unnccesssry, and 
that his decision really rested on the Act of Geo. Ill, but it 
seems to me to show that in his opinion eeitain policies had 
in legal phraseology acquired the title of wagering policies and 
that, therefoie, they were equally rendered a oid by section 8 of 
8 and 9 llct., c. 100, which dealt with all agreements “ by way 
of gaming or wagering ” as well as by the earlier Act of Geo, III 
which only related to a particular class of agreements, vh , "policies 
by way of gaming or wagering 


In Shilling v. Accidental Insurance Compang^-\ in the plea which 
held good, the policy was described as a “gaining or wao-erin-^ 
policy ” contrary to the statute. In Rally v. India and Londm 
Life Assurance it is said that if there is an interest 

at the time of the policy it is not a “ wagering policy ” In 
the American case of Connecticut Mutual Life Insurance' Oom^ 


<l> (1S86) S4 L. T., C45. . ( 2 ) (igg?) 2 H. aud N., 4? 

fi) {1864)15C.B,3bS. 
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pany v. 5clae/*er(^) an interesting history of the subject will be 
found. In that judgment, policies on lives in which the person 
effecting the insurance has no interest are called wager policies. 
What constitutes a wager policy is discussed, and it is said 
that to make a policy valid, the essential thing is that the policy 
shall be obtained in good faith and not for the purpose of 
speculating upon the hazard of a life in which the insured has 
no interest. The same expression “wager policy is used in 
IFariioch v. Davis ^ , while in Scott v. Doose a similar policy is 
spoken of as a ‘‘ gambling policy 

It simply comes to this : what is the meaning of the phrase 
“ agreements by way of wager ” in section 30 of the Contract 
Act which I prefer to consider rather than section 1 of Bombay 
Act III of 1865, the applicability of which to this case might 
possibly be questioned. Can it be that the words mean some- 
■thing different in India from what the corresponding words 
“ agreements by way of wagering mean in England ? I do 
not see how such an argument can be maintained, or how the 
fact that 14 Geo. Ill, c. 48, is not in force in India affects the 
question. In ITami^Un v. WaJsh, Cockbui-n, C.J., defined a 
wager as a contract by A to pay money to B on the happening 
of a given event in consideration of B paying money to him on 
4hc event not happening, and sard that since the passrng of 8 
and 9 Viet., e. 109, there is no longer as regards actions any 
distinction between one class of wagers and another, all wagers 
tbeing made null and void at law by that statute. In ThacTcer 
V. Hardy Cotton, L J., said that the essence of gaming and 
wagering was that one party was to win and the other was to 
lose upon a future event, which at the time of the contract rvas 
of an uncertain nature ; but he also pointed out that there were 
some transactions in which the parties might lose and gain 
according to the happening of a future event which did not fall 
within the phrase. Such transactions, of course, are eommon 
•enough, including the majority of forward purchases and sales. 


A certain class of agreements such as bets, by common con- 
sent, come within the expression “agreements by way of wager." 

0} (187C) 54 U. S. Eep., at p. 460 (3) (1841) Long and Town. Ir. Kep., 54. 

m (1881) 104 tr, S. E , 7?5. <i) (1878) 4 Q. B. D., 6bS at p. 69S. 
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^ Others, such as legitimate foims of hfa insurance, do not, 
though looked at fioin one point of \iew they ap]:)oar to come 
within the definition of wageis. The distinction douhtles'^ 
lather subtle and proliably lies moio in the i itention of the par- 
ties than 11 the foun of the coatiact. In such ^V.ubtfnl casew 
it seems to me that the only sifo course foi the Cou.t-, in Indii 
IS to follow the English decisions, and that -ttlieio r cciiam class 
of agreement has irdisputally b’cn i.^at d as a lu liip^’ ague, 
ment 111 England it ought to iccene th smi’ tieiiment in 
IndiaO. Thefiameisof the Indian Codes nm. EnJ.di Lin j cu, 
and where they haie used words ui pLiascs .Ciich ha\e icccnod 
a technical sigiuficatmn it must, I think, ^ ^ p,.f uium 1 that th i 
base used them in the technical sense. An insurance foi a 
limited tcini of years on the l.fo of a stianger cmtaiidy comes 
within the definition of a wagci ghen byCocklAiin, 0. J, and it 
Mould, therefoie, I think, bo nocessaiy for any one contending 
that it did not come w ilhin the intention of section 30 of the Con- 
tract Act to point to some technical considoiation in support of 
such a conteution. It seems impossible, how’oiei, to suggest aiiy 
such eonsideiations, inasmuch as the term "wager” has fic- 
queiitly, as above pointed out, been applied to policies of this 
class which have usually been treated as wagers of a mo'.t ohjee- 
tionahle kind (see remarks of Lush, J.. in JEmns v. J3!pzol,n ) 'and 
of Richaid, B., in the case of Scoff v. Uoosd^)). 

On the thud issue I find that Hr, Bhaiidaia had no interest in 
the life of Hohhub Bi, and on the fouith that the policy is void 
under section 30 of the Contract Act. 

On the other issues of fact I will only biiofly record my 
findings. 

Issue 5.— I do not think it proi ed that the policy was obtained 
by fraudulent misrepresentations as to the means and circum- 
stances of Mehhuh El. The misrepresentations are said to be con- 
tained in letteis Exhibits 22, 26 and 28. It is impossible to point 
to any material statement which is certainly false. It may be 
improbable that Abdul Samad’s salary wms Es. 200 per month 

n) bee 0879) (5 Ap. Ca.. 342) and Katkano. Sateliar v. iloil 

*<»^ra(lS75) (2Iiia.Ap., 169 at p. 186). 
m (1869) L. E.. 4 Q. B , CS^ (S) (1841) Long and Town. Ir. Eep . 54. 
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but it is impossible to say that it was not. Alebbub Bi’s fathci 
does not think it was so much^ and one would not e'^pect a iii ui 
in Abdul Samad’s position to get so iniichj but ^\e do not know 
enoogli about hiiii^ oi the cliitie^j which be peifoiinod, to make h 
safe to pionoiince definitely on the subject. It is impo nblo to 
be sure that lie did not keep a hoise, and tln^ allog dain, Uiat ho 
got some landed piopeily from his tiuo. II gut 

one house hoii his fathei and appcais toha\^ othci ^ and 

it is deal that a coii^ideiahlo sum spcic on lii'^ m , 

As the allogitions aie not shown to b nil ue 4 i mui 
sary to coudder wh it thdr effect on the poluj^ -s r? 1 1 hx^t ^ emi 
if false. 


ms. 
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Issro 3 — I di not think the asbigmnent bj i\^elibub Be is 
picved. I daie say she did make hei maik, but tliat is m i 
enonglu She could not load oi au 1 it is foi (he planihfi; 

x\ho puts ioiv^aid the pi]>ei^ to slio v m t onh that ^he made Ini 
mark, but aho that she uneknstouel the nntmc of her act, or, in 
other woiels, that she made uhat is called by the Piny Conn- 
ed in liamruiton y iltisbt ISfanch' an intelligent signature. The 
story that she saiel she wanted an endowment polic;^ seems hard- 
ly credible^ and her subbequent silence about the assignment 
indicates pretty cleaily that she did not know she had assigned. 
Her application of Ibfch May was for a policy in favour of her 
husband Abdul Samad. On the 8rd September the policy had 
not been received and it was not known ^\hether it would come 
in her name or her husbandk. In these ciicnmstanees the sig- 
natures of both were taken, but appaicntly Mehbub Bi did not 
really understanl what was being done. I think this issue 
really goes with issues 1 and 2. If there was an undcrstinding 
throughout between Bhandara and Abdul Samad^ that Mehbub 
Bps name only was to be used and an assignment taken as soon 
as possible, pioliably no great effort would be made to explain to 
her ^ what she was executing, and her subsequent silence on the 
subject would be intelligible, as also Abdul Samad's indifference 
about the loss of the money. If, on the other hand, the policy 
was really intended to be for her use, there wmuld, of course^ 
be less reason to doubt the reality of the assignment* 
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18M ‘ Tht’^r'”' ^ ll- ® “ “ “ 

i-oJi. I he tact was not disputed. 

Oa the vaiious points of law aiising on the other issues it is 
unnecessaiy to espiess an opinion. 

On the inter, sting question much discussed in aigument whether 

the f ^ ^ - interest in 

But r ^ 'S void, I am not prepaied to give a decision 

But I maypointout that,ifthe contiact of insurance is good hi 
IS inception, the assignment to a stranger cannot render it void 
a wager under section 30 ot the Contract Act. Theie is no fresh 
contiact between the assignee and the company, and there is no 

rS “'T ““8”” ''>>» policy 

ontngM, It ^ assignment is void 

as contra, y to public policy , but if so the question would usuallv 
on y arise as in the American cases of /r.rnar/. v. Da." til 

J ZTnir r ^ representatives 

vaM wheZ: 'vould remain 

^ahd, who her for the benefit of the assignee or the representa- 

In Sr ordinarily be between them alone. 

In ih. present ease doubtless if the assignment were pronounced 
Old the present plaintiff couhl not recover ; but uhile the Ame- 
rican cases would receive full and respectful conshleration if the 
decision turned on this issue, the English .luthorities on the ques. 
tion of public policy ” wouhl have to be carefully studied.^ 

nattZ'? H ^ ^ ‘^^termi- 

furZi ' '' riimocessaiy for me to pursue tins subject 

I dismiss the claim %\ifch eosi«, 

Suii chsmissech 

The plaintiff appealed. The appeal came on for hearing before 
Tarran, C. J., and Tyabji, J., on 12th August, 1898. 

Mac^Iteison and Anderson, for appellant (plaintiff). 

Sranson and ScoU for respondents (defendants). 

m (1881) 104 u. S. Eep , 773. ( 2 ) (i87£) 15 Wallace, 643. 
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In addition to the authorities cited in the lower Court, the fol-* 
lo%vii3g cases were referred to : — Macgregor v. , Arnohl, 

VoL I, p. 123 j AsMeif v* Ashleg^'^'^ ; AEina Life Imnnxiiee Go* w 
Franee^^^ ; New Yorlc Mutual Life Assurance Co* v. Armstrang^^K 

The Appeal Court confirmed the decree of the lower Court 
With costs. 

A ppeal dismsscih 

Attorneys for the plaintiff (appellant) : — ilessrs. Bickuell^ 
Mcrmanji and MoUlaL 

Attorneys for the defendants (respondents) : — Messrs. Cruio- 
fof4 mid Co* 

U) (1850) Taylor and Bell, 378. b) (1878) U U. S Rep , 5GI. 

m 0B29) 3 tim , 140. (4) (1887) 117 U, S. Rep , 501. 
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OEIGINAL CRIMINAL. 


iBefore Hi Jicstice Candij. 

EMPRESS DURANT. 

i i <zeliee^P}'o**ediire Accused jperaojt calltnj as iittues^es pei ois 

chaujed mih lum and amadmg a se^aiaie tiial for mme offence — Onjmnal 
Piocedure Code {Act V of 1898), See* 342, Ck Ar^Erndtuu Act {I of 1872), 
Beu 132. 

Th0 acoisol D, a Eiuopeii Biliish subject, ^as chaiged togetbei* with oUiexs 
Mho ^eienitivG^ of India, undei sections 381, 385 and 389 of the Penal Code 
(Act XLV of I860), uitli conspii mg to commit CTioition. D claimed to 
1)0 hied by a mi\ed j ny undei b-ction 150 of the Ciiminal Fiocodme Code 
(Act Y of 1898) The othei accused, who ucie nah\os of India, then claimed to 
be tiled sepna^ely nndei section 452. The tiial of D then pioceelel, and at the 
clobGofthe cm foi the pioseontion, he piopobcd to cill as his witnesses the 
poisons who had been chaiged with him and who weie aualting theii tiial. Tliey 
objected to be called. 

IlelL that he .was entitled to call them as witnesses and to e\ amine them 

on oath. 

The woids ^‘the accused ” in clause 4 of section 342 of the Ciiminal Piocedure 
Code (Act T of 1898) mean the accused then nndei tiial and under examination 
by the Comt. 

The accused, who was a European British subject, was charged 
with four other persons (three of w'hom were natives of India) 


is9a 

Oetoher ^ 


Bui w* 


the imUE lAW EEPOETS. [VOL. XSIII. 

UAC... 3ec„o„, 8« SS5 m of ,l.e Indian Pon.1 Codo (Act 

AJjV Ot 1 60) 'Wifcli conspuing to commit extortion. 

Tliej/ all claimed to be tried, 

Duiant kjig nrlmittcrUy a Euiopcan Butisli subject claimed 
undci section riO of the Ciiminal Pioccduie Oocl-p (Act V of 
ISch; to be tued by a mixed jmy, of ^ehich not less than half 
shonlel le Luupeais Od Amciicaiis oi both Eiucp.mm and koo- 

lit alls. 

The tluea accused nJm Meic ratn-ts of Ineha, then claimed 
midei ^eeiKu ioV, clai-o 1>, of the Code to Lc ineel sejaiatelj . 

The tiial oi 1 maut then pioccecled. He d, fended hui ]f. 

At the close of the case foi the prosecution, Dniaut opened 
his cc.se .and addn ssed the juiy. He then called as his n itncsses 
the thiee pusons Tvho had been chaiged -with him and who wcia 
awaiting then tiial, ii- , Dhanjihhai D. Dady, Cmsetii Jif. 
Mehta, and Soiabji R. Bottlowalla. Their counsel, however who 

neie piesciit 'natelnng the case, objected to their heino called 

as \\ itnes&es ^ 

P. M Mdta, for the acen-ed Dhanjibhai D. Dady, submitted 
that an oath could rot be .adnimisteiecl to his client, who was a 

CO accused with Durant and was awaiting his trial on the same 
chaigcs. 

He cited Eej. v. TL nu , Liupe^i of India v. A'^glmi A li 2 ; 

Queai-l wpius \.DaIa''K The law in India is difieieut fiom 
JMiglisli la\^ — 7/ msoi^s casc^^K 

JnJcisoii and Baltadwji, for Cuisetji M. Mehta and Soiabii 
li. Boitlcwalla^ also objected. 

Dm ant contended he was entitled to call the co-accused. The 
cases cited weie cases in which accused poisons who aie ille- 
gally paidoned wore called as witnesses for the prosecution. 

Ilacf/ieiscn^ for the prosecution -.—Under English law the 
co-accused could certainly he called as witnesses— Aichhold’s 
Ciiminal Pleading (lOth Ed.), p. 318. The woid “accused ” in 

*Ono of the aciuscil, who wai a Euupcan, was tcndeicd a oaidon iciidi.r 
section 337 of the Ciiminal Prow dure Code (Act V of 1898), 

nf-m i . WO. 

(18/9) 2 All., 2C0. ( 4 ) (1865)4 P. and P., 363. 
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the Oiiminal Piocedure Code must mean the aecu-scd actiiallji 
under trial. He refei-red to section 182 o£ the Evidi Jico A( t 
(I of 1872). 

CiNDr, J. -As to the English law on this sithjn t thiu c in 
be no doubt. Boshles the pxssige fiom \rchbold ji h i m! io 1 } 
the learned counsel tor the prosecution loftinic ni oho 1 
made to Eoscoo's Ciimnal EMileneo (!th E 1 \ p. I2i, nlmi. h 
is clcaily shown that so long as the co-accus-^ 1 i-, not hi in ^ tiii 1 
jointly, he enn be called as a witness. JIi. Hihia n tuitd toilu 
report of Winsot's Las{<-'\ but the quest i< n d( ilt uith in tii d 
report was svlietber the jurj ueioiightlj di-,thaiof(I ulnn Un 
prisoners we.o ti-ed togethci before Baiou Clnum.il m Maith. 
1865. At the nesit ass’/cs befoic Keatinj., J., in Julj , 18 s5, IL^ 
two piisoneis were again put on then trial, and tbeu conns ’ 
for piosccution applied for lease to call the joungei pii-ouci 
(Harris) as a witness aga nst Winsor Mi. Piideaux siid thit on 
the pait of Han is ho could make no objection to such a eoui-i 
of proceeding, but he would submit whether it uould rot be 
necessary that she should he fiist acquitted. The Icained Jmlgc 
said ho had cousidered the point, and he thought that it u as not 
necessary. Hariis was then taken fiom the bar and Wmsor 
was put upon her trial alone. Mr. Polkard, for Winsoi, made no 
objection on that ground, but -submitted that Winsor could not 
be put on her trial again, the juiy m the foriucr case not having 
been legally discharged. But Keating, J., held (p. 882) that the 
objection was not tenable ; the trial proceeded and Winsor wis 
coni icted. 

In January, 1866, the ease came before the Queen’s Bench® 
on a writ of eiror, and Mi. Folkaid, for Winsor, argued {tnkr 
m%a) that the evidence of Harris was impropeily admitted. 

The Judges all gave judgment for the Ci own. There is one 
xmpoitant p'assage in the judgment of Cockhurn, C. J , which has 
been quoted in subsequent cases. He said (pp. 811-2) - 

“In alUas<>s vkeio peisons aie joined in the indietment. and it is 
dmahle to tiy them sepaiatolj in oidci that the evidence of one may he leoeirod 
against the other, I think it neeessaiy, for the pmpose of seeming the giea*est 
possible amount ot tinthfulness in the peison coming to give evidence, to take 

m (1865) 4 P and r , 363. (1S66) L E., 1 Q. B , £86. 
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verdict of not guilty as to Wm, or, if tlie plea of not guilty be witbdiawn by liim 
and a plea of guilty taken, to pass sentence , so that tlie witness may give bis evi- 
dence with a mind fiee of all coiiupi Iniluence wbicli tbo fear of impending punisb- 
ment, and the de&he to obtain immunity to bimself at tbe expense of tbe piisonex 
might otbeiwise pioduce.” 

But in the eouise of argument in the subsequent case of TFie 
Queen v. Payuffi'^, Cockburn^ C. J., alluded to this passage and 
said (p. 351) : A notion has gone abroad that I laid down that 
one of these courses must be taken. That is very different from 
what I did say. I only spoke of what is convenieut/^ 

P ay7iQ's case is pai ticularly instructive, because in that case 
Curtis had actually been called before the Magistrates as a 
witness on behalf of Payne. Subsequently Curtis was included 
in the indictment and was tried with Payne. Payne^s counsel 
wanted to call Curtis as a witness^ and naturally complained 
that it ^vas veiy hard that his client should be deprived of 
Curtis’s e\idence by Curtis being made an accused person. 
To this Cockburn, C. J., said * ‘‘ The remedy for that is to apply 
to have the piisoners tried separately, Andj if the witness wei*e 
impropeily included in the indictment^ the Judge would^ no 
doubts grant such an application/’ 

It may be remarked that under section 2S9 of the Criminal Pro- 
cedure Code (Act V of 1898) it is left to the discretion of the Court 
to try accused persons together or separately. In Payns^s case 
it was held that Curtis could not be examined as a witness on 
behalf of Payne, because it is a principle of English law that the 
]ury, vliicli has to decide on the guilt or innocence of an accused 
person, cannot hear that person examined and cross-examined. 

Another ease in which one accused person was called as a 
witness on behalf of his co-accused, is the well-known case of 
Reg. V. Bradlauql , Bradlaugh with Ramsay and Foote was 
indicted for publishing blasphemous libels. Before the jury were 
sworn, Bradlaugh applied that he might be tried separately and 
first, arguing [infer aha) that he might desire to call his eo« 
accused as his witnesses. Sir H. Giffard, for the Crown, opposed* 
but Coleridge, C.J., granted the application. When Bradlaugh 
was called on to enter on his defence, and it was suggested that 
a) (1872) li. Bo 1 0. 0. B., 349, (2) (1883) 15 Cox , 217. 






VOIi. XXIII.] BOMBAY SEEIBS. 


217 

38fe, 

I.UI'ffiKS*! 

ff* 

I>r ’mr. 


he might call the other defendants as his witnesses, Aroiy on 
behalf of Ramsay objected that this could not be done, 
a verdict of acquittal was taken as against Ramsay. He eiteii 
the observation of Cockburn, 0. J., m case 

Coleridge, 0. J., said that there the fellow-piissner had bfou 
called for the Crown. Avory urged that this did not matter, 
as if the co-defendant were called for the defence ho would be 
liable to cross-examination and could haidly avoid criminatin<r 
himself. Coleridge, C. J., said he “should endeavour to avoid 
that by not allowing questions to be asked or answered which 
might have that effect.” As to the dictum cited, he obseived 
“that Cockburn, 0. J., did not go the length of saying that 
the course taken was not legal, even when the fellow'-pri- 
soner had been called for the prosecution, to make out a case 
against the prisoner being tried. Here, however, the co-defend- 
ant was to be called for the defendant under trial. He could 
not pi event this, nor compel the prosecution to take a v’erdict of 
acquittal as to the co-defendant to be called. The co-defendant* 
was to be called simply to disprove publication by the defend- 
aat Bradlaugh, and any questions to show publication by any- 
body else would either not he admissible, or, if they tended to 
criminate the witness, he would not be compellable to answer.^' 
shall occasion, at a later stage of these remarks, to refer 
to the difficulties felt by Coleridge, 0. J. 

Turning to tho Indian cases quoted by Mr. Mehta, it may be 
remarked that dsy/mr Ah’s and the case of Dala 
are on all fours with Eanmanta’s cas(f^\ which they followed, 
twill sulEce^ tbeiefore^ to critically examine Ilanmania! s case 
In that case two men, Moio and Eainchandra, were before the 
Magistrate as accused persons. They under the influence of il- 
legally tendered pardon gave evidence as witnesses. M. Melvill 
and Kemball, JJ., relied on sections 344 and 315 of Act X of 
3872 (the then Code of Criminal Procedure), and their Lordships 

those soelionsi. to render it illegal fora Magistiate to cor- 

when a pardon lias been lawfaUr 
granted under seetion 347. More and EameWra W.*. _ T 
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not laving been legally pardonej, could not b) examined as witnesses until they 
bad been acquitted, or discharged, or convicted. Their evidence must, therefore, 
be rejected as absolutely inadmissible.*' 

Their Lordships then referred to and distinguished the English 
ease of E, v. Eudd which was also the case of an illegally* 
pardoned accomplice. 

Now an obvious consideration which must occur to one on 
reading this decision in Ilanmania's case is thab it refers solely 
to the evidence of an illegally pardoned accomplice, and is based 
on the combined effect of sections 311 and 345 of the then Code 
of Criminal Procedure. The provision in section 045 stood by 
itself as a separate section, and was not, as it now is in the pre- 
sent Code of Criminal Procedure, part of section 342, which deals 
with the ex;amination of an accused person at the trial of that 
accused person, and provides that for the purpose of that examin- 
ation in that trial no oath shall be administered to that accused 
person. Their Lordships in Hanmaniay ease did not profess to 
^deal -with the case of an accused person, who has been indicted 
jointly, but is to be tried separately by a different jury or by 
different assessors, being called as a witness for his co-accused. 


There was a ease from Burma, ultimately decided by the High 
Court of Calcutta, in which the decision in HamnautaJ $ case was 
apparently not followed. It is to be found in Selected Judg- 
ments of the Judicial Commissioner, Burma, Vol. 1, p. 216, and 
reference to it will be found at page 667 of the I. L. E., 16 
Bom. In that case from Burma an illegalljr pardoned ac- 
complice had given evidence. The Judicial Commissioner (J* 
Jardine) said: The Courts have been strict in excluding evidence 
on illegal pardons ^ ^ — Hamnanta^s case, AsgJmr AWs case* I 
hold, therefore, following Haamania^s case, that as he (the wit- 
ness in question) was not legally pardoned, he could not have 
been examined as a witness.^^ As the Eecorder differed from 
this view, the case was referred to the Calcutta Bfigh Courts 
which held (Mitter and Field, JJ.) that the evidence was ad- 
Saissible, though of course it would have to be carefully weighed. 
They said t Under the Evidence Act, admissibility is the rule 
and exclusion the exception, and circumstances, which under^ 

(1775) 1 Cowp»> S31, 
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other systems might operate to oseludo, are under the Act to be 
taken into consideration only in judging o£ the value to be 
allowed to evidence when admitted.” 

That the decision in HanmanWs eass required a restricted 
application was evidently felt by Jardine, J,j in Qh c)i-Eni^j)‘ess 
V. Mona He distinguished the Burma case on the 

ground that the accused person in that case had not been actually 
placed before the Magistrate, though the Magistrate had at the 
request of the Police Superintendent illegally forwarde 1 a pardon, 
under the influence of which the said person give evidence as a 
witness. So tTardiuo, J., while admitting that the word “ accused ” 
is used in several sections of the Criminal Procedure Coilo as 
designating supposed offo inters, went on to say : But If we are 
to follow B.a,i,jianta’a case, the question arises, what is the 
meaning of the last sentence of section 3i2, No oath shall he 
administered to the accused ” ? The decision can best bo ex- 
plained by holding that by “ the accused ” is meant a person over 
whom the Magistrate or other Court is exercising jurisdiction j 
and on the whole we think this restricted meaning best suits 
the context.” 

I would go further and say that “ the accused ” in section J42 
must mean the accused then under trial and under examination 
by the Court. It cannot include an accused over whom the 
Court is exercising jurisdiction in another trial. I may he trying 
a murder case in this High Court, and an important witness, 
either for the Crown or for the defence, may bo an accused 
person who has pleaded to a charge of house-breaking, and whose 
trial is to come on directly after the murder case. It would he 
absurd to say that no oath shall be administered to that accused 
person when he is tendered as a vritness in the murder case. 
As the Judge said in Asgkar Ali's case, (supra), an accused person 
cannot be put on his oath or examined as a witness in the case 
in which he is accused. Dady, Mehta and Bottlewala are not 
accused persons in the case in which Durant is accused. Their 
case is to be tried separately. They were co-accused : they are 
not so now. If they were being tried jointly with Durant, it 
would be impossible to say that their statements recorded under 
section 342 of the Code of Criminal Procedure, whether amount- 
ed (1893) 16 Bom., 661. 


E’iIPBESS 

Dmxstu 


6 Bom., 661, 

f '' t ' .1 r ’ ' / 

■' ' ' ‘ 1 ' - • J = : ill hi 


VOL. XXIIL] BOMBAY SERIES. 


21D 



220 


THE INDIAK LAW EEPOETS [YOL XXIIL 


1898. 



ing to confessions or not, conld not be taken into consideration 
by the jury in favour of Durant. Why, then, should Durant be 
deprived of the benefit of these statements, because these men 
are not being tried jointly with him ? But as they are not now 
being tiied in this case, the only i\ay in which they can make 
statements is as witnesses, and if they are witnesses, then they 
must be sworn. 

For all these reasons I ha\e no doubt that these peisons, 
whom Duiant has tendeied as his witnesses, can be examined 
as witnesses, and, theiefore, on oath. The only difficulty in my 
mind arises fiom the provisions of section 132 of the Eudenco 
Act. As shown above in cct^p^ Coleiidge, C J, 

said that he would not allow questions to be a^kcd or answered 
wdneh might ha\e the effect of inciiminating the witness* 
That couise is not open to this Court, foi by section 132 of 
the Evidence Act a witness is not excused from answexing any 
question as to any matter relevant to the matter in issue in 
any ci\il or criminal pioceeding upon the giound that the answer 
to such question will eliminate, or may tend dii*ectly or indirectly 
to eliminate such witness. When an accused peison is making a 
statement under section 312 of the Code of Ciiminal Procedure, 
he can refuse to answer any c|uestior. As a witness he is not 
excused fiom answeimg any question as to any matter lelovant 
to the matter m issue. There is, however, an impoitant proviso 
to section 132 of the Evidence Act, mr., that no such answer 
which a witness shall be compelled to give shall be pi oved against 
bim in any ciimmal pioceeding, except a pioseciitioii for giving 
false evidence by such answer. As then tlie jmy now tiymg 
Durant, and hearing his witnesses examined and cioss-examined, 
will not be the jury which will have to decide as to the guilt or 
innocence of such of those witnesses as may be subsequently put 
on their trial, and as the answers which those wdinesses may be 
now compelled to give cannot be proved against them in the 
subsequent trial, I rule that the witnesses now called by Durant 
on his behalf can be duly examined and cross-examined on oath. 

Attorneys for the prosecution: — ^J^fessrs. Craig te^ L0ch ami 
Ot&em 


Accused in person. 
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Bejore 3L Ja hee Pardons and M}\ Justice JPanade 
QUEElS" EMPRESS BAGHU 

C^tminal Procedure Code {4,o^ X of 1S8'‘), Sec "B") — ( on^'emou-^^ on/esHO i not 

higned ly flie accused — idmi^^ibtbfy of sucJi confession — Parol eiidc ce admis^ 

idle io giioie iht itim of fhe conf sston 

Soction 5C3 of the Code of Cumin'll Pioteduie (Act X of 1883) is intended 
to applj to all eases in wli cli tlie dnowtions of the U'w Ime not been fully 
complied with. It ax>plioa to o nis&ions to comply \s itb the “’aw as well as to 
infiactioi s of tht la\A 

Queen'-Bmjoie^i v Vn^am BalajiO-) fcllowed 

Jmi ISfar tyan Mai Qu cn-JCmpieb^s^-) dissented fiom 

The accused \^as charged %\ith minder At the tiial a confession made by him 
hefoie the committing M-igistrite is as tendered m e\idence agimst him. The 
Sessions Judge i ejected the confession as ‘nadmissibl , as it did not btai the 
mark oi s gnatnre of the "cciisod, and, as theie was no othei i 1 able evidence 
to bring home the clurge to the ic^nsed, he v\as aeqnitt d 

Mild, levoising the oidti of acqn ttal, that though the reco d of th'^ confes- 
sion was inadmissibloj paiol cvidmco eonld be given of the t ims of the confes- 
sion, and those terms, when piovod, might be aim tted and used asevi'^ence 
against the accused under section 533 of the ( ode ot Ciaminal Proceduie (Act X 
of 1882). The accused was, theiefoie, oid red to be leti od 

Appeal by the Local Government fiom an order of acquittal 
passed by C. 11. Jopp, Sessions Judge of Ahmednagar, 

The accused was charged with the muider of his wife and 
child. 

lie was alleged to have made i confession before the commit^ 
ting Magistiate. 

The confession was taken down in the Mai a hi language^ in 
the form of question and answer, by a cleik in tl e presence of 
the Magistiate who made a memorandum in English. 

The confession did not bear the maik or signature of the 
accused. 

At the trial in the Oouit of Session the confession was retract- 
ed by the accused. Thereupon the prosecution examined the 

Cuminal Appeal, Xo -4 of 

a) (189 i) 21 Bom , 495. (3) (i^oo) 17 Cab, S63ii 
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clei-k ,, 1,0 l,oa ,viitta, tl,o co,.tcs,i„„. Jic staloj , 

do™ what aoc.,,0,. .a,,, that the ,e‘ dT™ 

o ho aecoeoa a.,d adadtW by hi» to be eo.aect. a„<uLt h“ 

dtwt -r" 

'iho Se^eice JoJge heU that the coafeeeioo ,,-a, iaad.,,1,- 
,.hle cJcoeo. a„d there being ,.o other eridoncc e,.l!i ie„I to 
«nect hcaccaecd rvlth the oltonco. the Se.doo, Ja c„„“’ 
ling A\ith tlic a<='-essois, acquitted the accused. -• 

extinct fioii, the jadgmcnl give, lire rc.„oi„ for' the neqaittTl ■!? 

, , ° Lu Lii,. p ouaolo lutmuioi o* ill T 1' 

eK.i, . n, „„ w, p u„ 

».uh. It.r>- at.! utbL ! 

.aw cf dem ^ng tli3 acemaej of tbc conless on ^rd +]., , ""i . , ^ 

.. .vido-or ..d.r «i„ g, „t Exrf :d“r’. ;• 

tilts khid oxpie Jy cxolades from the operation of 
iiijnrol tlio aecnsel is t, hi, cl fen,o onThotLlt, I "f ? 
kulkanih ivlio v.as told to take tlio accnhulk signature, luV It 
taimot bo pronovpcod for cvitam that tho accused did rot 
udnsc to make his mail anl deny that the statement w.t coueft 

“ As tho en fc* .Ion caan A bo consiLiod against tho ae u o 1 -,,,1 *i 
enco rn tho eas^ is i.is-ahoionl by itself to establish tlia aeaLoC. ’t • T 
^tit isnitpuuMth t tho iee«sele.ueoUh>d ,thol A aid of hVliS 

bo i^ihlTatclIibc^^^^^ ‘In-ectstlui tho stJ Byhn M.IuJa ' 

or'^cr of acq uttaltlie LocalGoveiamun/- o,.„ t , 

to tho High Couit. ^ii^iuonfc appealed 

Uto Balidilur Faswliv J 

the C, :-The Scseio,,, ii'-t; nt;”""?'. 

confession cf the accusctl was°iiia.]inissibl° if 
because it was not signed liy the a 0^0" V * 

£ol!owcdin%. V. S!nr,n^, i?,; no doubt, 

l«n,,t,.eeeen,ee,,e,;deidea^'.,^rt;.e':t.'S:,;;/S;^ 

/I. •inn 


V X 

('i(lS73)10Bo™.II.(.-.Eop.,lG3 0)(i873mn „ 

« ( S7fi) 1 Hem , no. ' '4 f 

’ '^1 (ISt 1 ) 4 Bom , 15. 
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be cured by taking evidence that the accused d7v 7 l T 
statement recorded, and when the statement is so Lve^if 
a. unssiblo notmthstandiug the provisions of sectioJ 9 of the 
Evidence Act. In accordance nith this s^efon fhl f\ ! 
of the accused Jias been pioved in this c7\ 

^vrote down wind he said. iV It T ^ 
statement was icad over to the •’ccustl" 
correct The Sessions dud^: t ^ 

accused to sign the confession may have m-ein ? , ' " 

defence. EuL of tin. theie i. no plV T 1 
therefore, admissible in eiidcneo, ami shouW "'l o f 7 ”"'“- 

consideration against the accused. ^ 

^ M. B. Ckanhal, for iceused : - No doubt tlm Full « 1 

in Btu liaf nil’s caseO) and the cases in whmli it i f !n ^ 
all decisions under the Code of 1872 x,,! followed are 

in those c.nes still hohls oood urdu- th down 

the completion of (ho record, of showim, tLt 

ml Mcm-atcl,- . ecor.Iod. Tl,e accircl i, deprireHr ti 
tmnty wdien ho is not asked to si^vn Hm 7 ? • ‘ ^ ^ 

Jf it is not signed the record t •” "“dieting statement. 
Ar-tTnf 1 QQO ’ ° ^^ooul IS incomplete. Section n^s 4 . 

Act X of 188 . was not intended to cure such a clefcet 
tonftssipn IS complete, the law requires tlm M ■ 7‘ ^ 

certain endorsements at the foot of the cn 

to k- titcn to ,I,„,v (lai tbepiorisions of tha 

ti.dly c„.„p,M „iu., ta, itoi„„„tapp,; ,t , “IT, 

ml omploto „„ too part of 11.0 paraoi n.ati„rit ““ f 'S 

would be based, not on what tl,.. i f- ' conviction 

^stated but upon evidence of whaUmhiLldrSyr^ 

confess on is no eonfesdoa and cannol h! i ^ ^ 

Even if evidence be taken umler section 333 
tlie confession -as ...y 1 ,,,, , 3 , 

01 { 87.3) 10 Buai. U. 0. Epp._ 
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means in accordance with tlic pro\isions of the Ia\\ in that respect^ 
and where the accused is not asked to sign what he has stated, 
or being asked, has refused to do so, no evidence can prove that 
the confession was duly made. 

Paksoxs, J : — This is an appeal by the Local Government against 
the order passed by the Sessions Couit of Ahmednagai-, acquitting 
Raghii iMahadu of the offence of murder with which he evas char<r. 
ed. The chief ground of the appeal is that the Sessions Judge 
improperly rejected, as inadmissible in evidence, the confession 
made by the accused to the committing Alagistrate. 

It is somewhat difficult to ascertain what were the precise rea- 
sons which led the Sessions Judge to hold that the confession was 
inadmissible, and eonld not be treated as evidence, as he did after 
he had examined the kfirkiin w'ho took it down in writing, and 
after he had allowmd it to be read and recorded in the case. It is 
true that the Magistiate had not fully complied with the require- 
ments of the law in recording the confession, for he had not obtain- 
ed tbe mark of the accnsecl upon it, but the Sessions Judge evident- 
ly thought that this omission was not fatal in itself, for he saya 
that the argument of the pleader to that effect does not commend 
itself to him. It seems that the omission plus the prejudice 
that the Sessions Judge thinks wms caused to the accused in his 
defence by the oniission w'as the reason which led to tlie rejec- 
tion of the confession, for the Sessions Judge says : ‘ The erroi*, 
therefore, of the Magistrate in omitting to ask the acusod to sign 
the statement wms, having regaid to the probable intention of the 
Legislature, of such a nature as may have seriously prejudiced the 
accused in his defence on the merits. It may ha\ e deprived the 
accused of the oppoitunity given him by the law, of denying the 
accuracy of the confession, and the statement is inadmissible 
in evidence under section 91 of the Evidence Act I of 1872 and 
under section 533 of the Code of Criminal Procedure (Act X of 
1882), which so far from affording a remedy for a defect of this 
kind expressly excludes from the operation of the section errors 
which have injured the accused as to his defence on the merits.’ 

It becomes, therefore, necessary to ascertain exactly what see 
tion 533 of the Code of Criminal Procedure means. In the present 
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ca^c we Lave a confession recorded under section 3Ct tendered in 
evidence^, but it is found that one of the requirements of the 
section has not been observed, i the record is not signed by the 
accused. On this account the record is inadmissible in evidence. 
Under the provisions of section 91 of the Indian Evidence Act, 
oral c\idenee would be inadmissible to piove the terms of the 
confession, and this was the hiw under the Code of 1872 as regard- 
ed confessions taken otherwise than in the course of a preliminary 
inquiiy. (See the case of Jhl and lieg. v. Daga Araiid 

and Rancliod Khalpo^^\) The Code of 18S2, however, h is in section 
533 lutroduoed an important alteration. It cxpiessly allows oral 
evidence to be given that the accused duly made the statement 
lecorded, and it pro^ ides that notwith'^tanding any thing contained 
in the Indian Evidence Act, section 91, such statement shall be 
admitted if the cm or has not injured the accused as to his defence 
on the merit*^!. This seems to me to be capable of but one meaning. 
1 can see no ground for the nice dist nction drawn in Jai Nara^Lii 
Rai V. The Qiteen-Jjmprrss between omis'i^ions to comply with 
the law and inf i actions of it. That ruhug was doubted in Lah 
i^h(t7ul V. Q e^n^LmijreB%'^\ dissented from in Quem-Rmpr ss v. 
TiBrani Bdlajy\ and I agree with Strachey, J., entirely on this 
point, and I think that section is intended to apply to all 
cases in W’hich the direction'^ of the law have not been fully 
'Complied with. 

The result is th s. The record of the confession inadmissible 
owing to a failure to comply with the law, and nothing can make 
it admisbible, butiarol evidence may he given of the terms of 
the confession, and those terms, if and when proved, may be ad- 
mitted aiid used as evidence in the case. As icgauls confessions 
made and recorded by a Magi'^tiate in the course of a prelim’nary 
enquiry, theie <loes not seem to have been any material alteration 
in the Jaw^ Section 246 of the Code of 1872 peimitted evidence 
to be given of the statement made wdiere the record was informal. 
In the case of wBeci the Judges deal with such 

a confession and use it in evidence although it is not smiied. 
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liolding that the defect had not in any way unih r the circiim- 
stances prejudiced tlie accii^ech and thi^^ ioo^ when there was no 
evid<^ncc adeluccd to piovo the statcmenl. [ notice that the note 
hy the editor of this report is very misleadinf>, since it ignore^ 
the distinction thit there wa^ betnceii the confesbioii in the two 
cases it reft is to^ and erroncoiidy calls them siniil \t confessions. 
There llo\^ ever^ a pioviso to the s'^ciion, namely, that the error 
has not injured the a'^cused as to his defence on the meiits. This 
is^ of cuuise, a question to l)e determined on the merits of each 
particular case, and it L impossible to lay down any rule on the 
subject. In the piObeut case the Sessions Judge only says that 
the error may ha\e deprived the accused of the opportunity, given 
him by the law, of denying the accuracy of the confession. It is, 
however, a matter of evidence "whether he was actually so clepriv* 
ed or not. If, after the record had been made conformable to 
what the accused declared to be the truth, his signatuic to it was 
not taken by mere oversight, it is difficult to see how he could be 
prejudiced by the omission. It might bo diffeienti if he had 
denied the accuracy of the statement as recorded, and if on that 
account hL signature ^vas not taken, though in that caise the 
objection would be not so much one of prejudice as one of no 
confession at all. We observe that in the Sessions Couit the 
accused denied making the statement. The Sessions Juduc ouuht 
on this pomt to ha\c taken the evidence of the kidkarni to ^yhom 
was deputed the duty of asking the accused to put his maik to the 
record, and of the Magistiatc who examined the accused, and have 
ascertained wdiether the accused duly and voluntaiily made the 
statement recorded, and why his sigiiatuie v as not taken, and 
then decided wdiether or not the statement should be admitted. 


As there has been no proper inquiry in the present case on the 
above points, and as the confession after be ng admitted in evi- 
dence has been held inadmissible on insufficient reason^ wx‘ reverse 
the order of acquittal, and direct that the accused be rctned. 

Eaxam, J -.—Tins is an appeal under section 417 from an order 
of acquittal passed by the Sessions Judge of Hagar, wdio, concur 
ring wdtb the assessors, found that the charges of murder and 
culpable bomicide brought against the accused w^u'e not proveci 
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The iillegcd mimleis took place on Ibt Mir, 1337, when the \ic- 
tiiiis, who were the wnfe and diuiglitor of the accused, first disap- 
peared. On 13 til May, lS/7, accused is alleged to lia\o made a 
sdf-inairninating scitonont before the eomindting Magistrate, 
F, C,, in ^ hich he aJuutted hrrviug in a fit of anger, stiiick his 
wife twdee — once bcfoie and again ,dter she hod dashed the child 
Tvnth hci on tlic giounl. The statenicnt was taken down in Ma* 
idtlii by a eloik, who was examined as a Witne^’' iii the ease, m tliC 
pie&ence of theMogisintc, who made an Englisli Dminoian lum of 
the same. The VLinacalar statement was not signed by the aeeim- 
ed,noi did it bear Id-^maik. i^ceording to the clcik, lie lead over 
the statemait to the aceiisv.d, wdio admitted its couectness, and 
then he made it o\cr to a kidkarui to make a inaik for tlio 
accused, but iiie kiilkirui did not make tbe n aik. The Sessions 
Judge Ii*kl that tliib stateiiient was inadmissible in evidence, an 1 
as accuse 1 deniel all kiiowledg^e of the change, and tlieie was no 
other leliabio c\ ideimcg the *iccinel wm^:. acquitted and dis^lmij^cd. 
It was contended belore iis that nmler the circ aastanct s the 
defect in the siaPuient was ciiicd by the etidenco of the cleik, 
and that the l3ess oas Judge wa-^ iu erior in cxclnli^g thi^ confes- 
sion fioni his eonsRlendion. Section 53 J h} s down tied, if the 
error had not injiiie 1 the accused to his defence on the merits, 
evidence ma} be lahen to ptove that the mease 1 peison duly unvle 
the stitcmeut in respect of which the recor<l was deft.eti\en The 
Sessions Julge in thi^, eim wa> of opinion that the o iiissiou to 
o1)taiii the Signiluro or maik of the accumd pen son w^.s a deftet 
wdiicli iittected the defence on the mcnits, and la, thertfjie, held 
that the defect wms not cuiecl under the provi^ion^ of section 533. 
The point for consiilei dioa is thus wdiethcr the clefecii wms only 
one of form wdiich could be cuiedt or wa-^ one which affected the 
nicnits of the defence. The decisions of this Couit in Rc'; v. Bai 
and theodmr Iteg.r. Da?/a wdiich followed 

that ruling, wxmt the length of interpreting the pro/i-ions of the 
corresponding ‘^cciiou of the old Act so strictly as to exclude all cral 
evidence in ca^esof defects in the record, lepreseated by the fad- 
tire of the accustd to sign or make his mnk, or when the state- 
ment wms not tiket down in tin form of question and answmr 

(iST3;iOB4ni n. C rv3l->.,ia3. (2 (18r4)UBo'B II. e. Bep., 4k 
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{Rea. V. S/ihya '' ) or when the statement was not authenticated 
by the Magistrate’s endorsement of its accuracy. When the cer- 
tificate was not recorded at the tiin^, but wuis appended after 
some days, it was siinilaily held that tiie irregulaiity was one 
wh c!i made the confession inadmissible (Li/ipresb v. I/a// Karroo 
and Goiindi iNaf/t The stiictness of these rulings nppa- 
icntly suggested the change in the wording of the present sec- 
tion 5 13. i ho other High Courts hare not interpreted the oil 
section u ith the same strictness. In \, I’anwi/ji/yid^ the 

decision of this Court notid ahore (/f< / v, Shiivjt') was not fol- 
lowed, and that High Court held that oral evidence was admis- 
sible. la hm^trf'S of India v. B// m on* , failure to append the 
inernoianduur iir due form wa^ Iiel 1 not to ren lor tire confes- 
sion inadmissible. In tbe Q a on v. Kola C/i im I Pa! > similarly, the 
High Court of Calcutta sent the case hack for the examination 
of the Magistrate with a view to remove the defects caused by 
non-compliance svith the provisions of the old section 316, In 
P'lipros's V. S>hnlh^> the High Court of Calcutta held 

that the defect represente 1 by the taking do.vn of the stxtenrenfc 
in the form of narrative, ami not in the form of (prestion and 
answer, did not prejudice the defence of the accused. The strict- 
ness of the ruling in Jai Xamyan Ra v Ihe Qioeu-E npresi') 
was not appioved hy the same Couit m Lalihniid\. Qaooii- 
L.npits-,^^ when the detect, in both eise^, vva^ repioiontcl by 
theauswcis being taken do vnn a language other tin r that in 
which the accused gave them to the Magistiato. In R g. v. Boui 
Bniial this Court held that failme to sign the statement di.l not 
affect the a hirissibility of it in e\ ideiice, if it did not preju lice 
the prisoner. The true principles which should govern such cases 
wereclerrly laid down in Q arc ii- 77 /z/ir^s s ag xinst Vir/rn*''\ A.sstrt- 
ed there, section 533 merely gives logrl sanction to the ma-xim 
Omiiui prasiiniimiar i Be cs^e acta”. When no attempt has been 
made to comply vv th the provis'oiis of the law, section 533 will 


(3 (1876jX Him, 2’9. 

W (ISSa) ti Bom., 28% 

(fl (1878) 2 Mxd, C. 

W3 (1SS0)3M,35S. 

(« (1875) ’lUl W. a.iOdV. Il.l) 


(1882) 8 C.i, file, 

itl (180 J) 17 Oil., SC2. 

<■< (1801) 13 Gi!., 5 9. 
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aiot render a confession admissible, tlndgbig this test^ it can- 
not be siul in the present ease that the Magistrate made no at- 
tempt to comply with the provisions of the law. He made a me- 
momnclum in English* lie pat the questions and answers nhich 
were taken down in his presence by the clerk^ and. these weie 
iea«l to the accused, and admitted by him to bo coii'ect. The uiemo- 
landun and ceitificatc are all in pioper loan, dhie fa’lure of 
thekulkirm to mike the maik of the accused was apparently 
not notice! through ina Iveitenee. It (Les not appear that there 
is any looiii foi piesumiiig, as the Sessions Julge has apparently 
done, that the accused might have chiiged his mind, and tint 
adm tting the oral evidence of the Migistiate and of the kulkaini 
under section 3*33 would [irejuJice the defence on the merits. It 
must bo admitted that the clerk evidence by itself was insuffi- 
cient fertile purposes for which it was given. The piooecution 
should have given the eaidence of the Magistrate himself who put 
the question, and recorlel the ansyer. It is also not clear ho v 
the piosecatioa could not find out the wdiereabouts of the k ul- 
karni, who was asked by the clerk to make the mark for accused. 
Such furthe evidence appear^ to me to bo cloady a Imisdble under 
section 533, and in sucli a case as this, where the confession is 
the only reliable caiJence, it seems to be nccessaiy, in the inter- 
ests of Justice, that e\ idence should be received, and the case 
rctiied. I would accordingly le verse the ouhrof acquittal and 
diiect such retiial under section 423. 
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• Suit for partition. The tn-o plaintiff, were the .i.ter. of 
no first .wo defendants, and they sued fora partition of their 
fa.her s preportr consisting of three fields and a dwcllin-,-leouse 

They alleged that ho had died without nude issue , tit their 
mother^had died two years before suit ; and tirey ekin^od 
on nei aeati t ley and tlieir sisters (defendants Is os. 1 nir] 2) were 
entrt.ed to succeed to their father’s property in four eepaal J>are.s. 

The third defendant was the son of defendant No. 1 and a'^ 

ho was in possession, he was made a party to the suit. ' 

DefmKlants Nos. 1 and? pleaded (h-der aUa) that tlioy were tin 
thii'' tf ° therefore, entitled to inlierit 

nJ^lo^thar^tho"' "''T" 

. lat the respective Iiusbaiuls of tine plaintiffs wpva ' 

ST’/' «■» dt a.;: 

OIK ,1K. n as a so m coiafortable circiiaiataiici.s ; that clefenilanfc 

poorhuE ur*"’ 

1 oo.csl oE tlic tom- siste,. x|„ , 

n^:o:sri“fa:tHl:d'T 

thaPt Jphi-ffl' if : J !’f the secoad defendant i. tuaoh poorev 
and it is L; SS bv if T X T “Other’s death 

rospootively Q) 59 acres of hud fud ^ 1 Nos. 1 and 2 tlnit they 0'.va 

hoaso. The 3(5 aci->s bo’onn-- ^ f land and 

it .«, undo; 

plaintiff's husband adiuhs that tin' sb' "* ^hat time. The second 

or four years bofor. "-tiand, who died three 

owns neither and that if t ft ^ f she her..If 

that dofondant No. 2 Iwes by sIL! blf r t w I T """"" - 

W0hhIls.T00or8:.;thathehin.elfisasIo;rass^^^^^^^ , 
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tripled in cotton witli a sirali capital of r?.s. 30D or Es, 4t0. ^'\nat]rcr 
says defendants ISics. 1 and 2 are tho poorest of tlie s\st‘3rs ; iljut di’fendant 
Ko. 2 owns no hoxiso or land, and that her lunb nd also was a ]> 0 Gr jr.an : 
but he adds that defendant 1 is as p or as defenlcnt "Ko, 2 Am t her 
witness gives similar eridence. The first defer.dimt, too, dccLire-^ Hint defend-. 
tint .Ao. 2 is poor f.nd that Lecanse she is so | oor, and has ro house cr lands, 
she (the first defendant) gavj her a bortion of tl;c sui*: inopert/. One of the 
idamuifif own wiinos^e.^ has added h\s testimony to prove tint the second 
defendant .IS th.e poorest of the listers. 

4. As against tlie phuntifis I think that the Subordinate Jndgct< finding, 
that the .‘^econd defiaidant is entitled to the whole of ilie ])ropcrty, is ju.^titied 
by the evidence. The first plaintiff is dearly well-to do, and although tln‘ 
second plaintiff's husband's land is moifgaged, there is little doubt that she 
is considerably bctler off tlmn the fecoiid defendant. 

5. The respective titles of the first and second defendants are not 
actually in suit now, but the evidence shows that iho first defendant is niiicli 
better off than tlie second dofondrint. The statements of certain ’witnesses 
to the effect that the first and the. second def< nd:iiits ai-e on an equal footing 
as regards wealr.li, are obviously tint rust wort by. 

0. The content icn that, even if the recerd defendant is the peovest, the 
plaintiffs still have a right to demand a share, cannot lie adu.itted in view of 
the circumstances of tlie case. Xo doubt, the Courts ought not to go iiimutcly 
into questions of comparative poverty ; but where the diiTereucein the wealth 
is marked, as, I think, it is in thi.s ca«e, then tlie law, as it has been inter- 
preted by authority, requires that the whole property’ shall pass to the poorer 
si.ster.” 

Against thi.s decision the plaintiffs prefoiTad a second aiipcal 
to tlie High Co'U’t. 

i!/. ]>. Chauhal, for appellants (plaintiffs) : — The general rule 
is that all daughters succeed to thoir f:!thei''s j^i’operty in equal 
.shares. Tho only exception to this rule is that, if any of the 
daughters Is absolutely indigent or destitute, she alone inherit.s 
the property to the exclusion of iho others. The texts bearing 
on this subject show this beyond dispute : see Jilaynels Hindu 
Law, para. 514-. But, if all the daughters are more or le.s.s pro- 
Aided for, the Courts cannot inquire into the question of tiieir 
comparative indigence or poA'crfy, and must di-strihute the in- 
heritance equally among all the daughters. 

Baji Jhaji KIiare,iox respondents (defendants) It is found as 
a fact that defendant No. 2 is not only the poorc.st of all the 
sisters, but i.s absolutely without any property at all . She has 
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no lands and no liouses. She earns her living b\’- soiling milk, 
wluLfc her si-ters own each between 60 and 40 acres of land and 
besides several houses. There can bo no coinpai Ison between her 
condition and that of her sisteis. That being the case, she alone 
is entitled to succeed to the whole of hoi father’s G-^i&iQ—Bahihai 
V. Manthluibai'^^ ; Poll \'. Koiufitiii- ; AmlA Kamnvi y. Chaiiilrn 
. Si im til JJma Deyi v. Golool anu iil 

IvANiDL, J.- Ill this case, the sole question for consideration 

is whetlier tlie Couits below luxe coircctly laid down the prin- 
ciple of law which goveins the sueci ssion of daughteis m/er ss 
as heirs to their iathei’s estate. 

The two appellants and the Cist tno lespondents are full 
sistei s, and all of them \\(.ro manied dming their father’s life- 
time. The oiiginal claim was bi ought by the appellants to 
recover their half share m their father’s lands and house, and 
tile defence was that the first two respondents weie entitled to 
theii father’s property in prefeience to the appellants, as they 
were the poorest among the sisters. Both the Courts below ha\ e 
found that respondent No. 2 was the poorest of the four sisters, 
and that she alone was entitled to succeid as heir to her father 
The appellants claim was accoidingly rejected. 

jMi. Chanbal, for the appellants, contended before us that it w'as 
only the absolutely indigent m.iiied daughtei who had a pic- 
feieiitial claim o\ei hn well-to-do sisters, and that when all the 
daugliters arc moi-e or less proxid^d toi, there was no prefer- 
ence, and all shared eipially. 'i'he lower appellate Court appears 
to us to have correctly laid dowm the principile of law when it 
stated that, though the Couits ought not to go minutely' into 
the question of eompaiative poxerty', yet where the difference 
in wealth is inaiked, the hiw rcquiies that the xx hole property 
should pass to the poorest sister. The principle was first laid 
doxx’n in Balculai w Manohlabai'^ , namely', that in this Presi- 
dency, as between mrrried daughters, succession xvas regulit- 
ed by their eonipiratix’e endowment or non-endowment. The 
Sanskrit words used in the original texts for “ endowed ” and 
« unendoxved ” are « sxdU,, ” (with wealth) and “ nlulhan’' (with- 

«) (1861) 2 B.«a. II, C. Ecp., 5 ( A. C. J ) (l) (I 870 ) b All., 501. 

(2 I1SC9) C Bora. H. C Eep , 185 (A.C.J ) (0 (isrg) 3 I. A , 4 >. 
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^ifeltb). It accordiiiglv ruled in Fob v. 
coroparati\e poverty was the sole cntcrion for settling the 
iis of the daughters among themselves* It is true that in 
^ M it hila coimiry^ no distinction is recognized between poor 
I licli sisters^ and in the Bengal school the criterion is the 
Itual or potential cijkicity of having male issue. This diffei'eiice 
■fS the three schools is duo to the diversity of the inteipretation 
put upon the word u^ed in a text of Gautama^ 

which has been transited unpro\ided for with wealth by some, 
and with children by other, commentator^. In Amlh Kumari 
V. Chandm Fai^- , a case which bears close lesemblance to the 
present, this point was carefully considered. In tint case, 
also, the dispute lay between four sisters, tw^o ofc whom had 
brought separate suits, each for her half share of their father s 
propel ty, against strangers who pleaded that there w’ere two 
other sibtera in indigent circumstances who w>^ere preferential 
heirs. Those two sister^ were siib^.equcntly joinoJ as co-defend- 
ants. All the four sister* w^ere married, and the Court held 
that as the plaintiff* w’ere in much better circumstances than 
their sister-defendants, they were not entitled to succeed as heirs, 
and accordingly ro\eised the decree of the lower Court, which 
had ordered equal division as between the four sisters on the 
ground that none of them were absolutely indigent or beggars. 
In Dannox, this same view wuis enforced in a contest 

between twm mairied sisters, and it was further held that the 
words provided for 'Mid not necessarily mean provided for 
by the father, but that it w^as the equi\alent of possessed of 
means Their Lordships of the Privy Council in Srmali 
Vmit B^yi V. GoloolannncV) similarly held that the claim of 
the indigent or unprovided-for sister to maintain the suit w'as 
superior to that of her richer sister. The Courts below have 
thus correcj&ly interpreted the law, and w^e see no ground to 
interfere. We accordingly confirm the decree of the lower 
Court and inject the appeal with costs. 


ToiAWi^ 

1 ?. 

Basxwa, 


Jpj^eal dismissed* 


Cl) f809) GEoii.H. C* rep, 183. 
<0 iim) 2 All , r>61. 


n (1882) 4 All., 243. 
CD (1878) 5 I. A., 40. 
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18 D 8 . Juice ra ' ih an i Jf- Jus- ce Janad . 

Manh 22 . RAilBAI (oMai.v i Pi ,iMir.). Appell^ki, «. BAI MAXI .omgijjae 

. _ J^LFEKDAJhT), IlLSP 02 fDE\T.^" 

IhAhil^n.^ -a,p-(„jiofn , ,M i.,jyM,-V^lnec,ofj,os,e.noa ,u( .c.c» cn 

1 -Li \JV of lS->2), ?£<,. 

i-U — ’ • -‘-Jj 

Th, .,, 1 . „r Ilinl , f .n„ .. „■ ,, K „ J , 

, ft, 1 . ^oio^itjl bj s « I,.! ,33 uf tho fi ^,1 An of Piopj.ty Aot (lY of 1&S2). 

JDhai Moilas Djs % Al i nidi Vu.iO) f„l]nn 

Second appeal Loin tin doVAj i ot T. Walkea, DLfciict Jud -e 
ot Suiat. ^ 

Suit for paitiuou. Tae rolationdiip of fcho pu-fc,« will appear 
iioin tile loliowiiig peaigice 

Lan>ha’ = Bai Tipm i 

, _i 

Bla,nandi, IVi AUni, bJji,:. 

— „ • otftuIiLt:. 

! 1 
Banibai, Bn Ja]>i 
TiViihit 

^Tho piopeity 111 d,s, uto, both iiiovtaWe aa 1 i,)uno\aable oii- 
t,mally boloaool ti Lilbhai. lln son Bhigvanla, pr, leccased 
him, lean g tno daugliieis, R>aabai (the ih,ati 1 f) and Tap. 

LalLhai died in Ja uy, ISDI. Ey I„\ ,, j] be.jueatimd his 
propoity 10 his iiidou Eai Yijh ,r for liA an 1 after lier doiili to 

las danglitcr, an I the diughtcis of his prodeceised son in e.|iul 
Miarcs. ^ 

Bai Jasi dml on ^th Afay, ISV, and Bai Ahjkor on "4ih 
ATaich, 1691. “ 

In ISO i the piesrnt^suit was fihd byBaillanibu to recover 
by partition lier sliaie in tlic propti ty in dispute. 

Pending the suit, Bai Tc.pi died. In aecoi dance with her direc- 
tions her husKmd executed a deed of gilt conveying her share of 
the property to tlie plaintiff. This deed was dniy registered. 

* ‘’cco’ul Appps,!, No. 1095 of ISOr. 

(>827), U Cal, 416. 
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On tlio strengtli of this dcoJ of gifi^ pliiniiff claimed to 
recover Bai Tapi’s sliare as well as Iicr own, 

Defeiiclviut Bai Maui pleaded that tlie gift of Bai Tapi’s share 
was invalid^ as it was not accompanied bj delivery of possession* 

The Couit of fiist instance held that under sections 122 and 
123 of the Transfer of Property Act (lY of 18S2) delivery of 
pos'^essioii \^as not necessary to validate tlio gift A decree was^ 
tbcx^e fore, passed; awarding t) the pliintiiT Bai Tapi’^ shaic as 
'w ell as her own. 

On appeal the District Judge held, on the autliotiiy of VasU’^ 
4 lV V. IWjraycm tint the gift was invalid, as actual 

pos^c^sion wa^ not given to the donee. He, therefoie, \aiied the 
decree by awarding to the plainiitf her 1th share only in the 
property in «uit* 

Agaiiwt this decisio i plaintih prefcxivd a second appeal to 
the High Coiut* 

Ju J/. Jliavuii (with G. M. T ipat\i) for appdUnt - Under the 
provisions of section 123 of the TmiaLr of Pioperry Act (IV of 
ISSi), delivery of possession i> not n^cwssiry t) Vcdidatc a giit of 
iiniioveablo property. The tianMor cm be effected l)y a deed 
duly regidorcl — Dharuiolis id?? v. Nis‘aniil 

Ganpii SddiMv llaOj for respondent — UiuLr the Hindu law 
transfer of possession is necessary to gi v c validity to a gift of 
ininovcablc property. Ilegistraiioa dots not give the donee 
cither actinl or co istrnctive p jsscssi^ i, an I cannot, tlierefore, be 
tioatad as equivalent t") delivery of possession — Yasiulev Bhat 
w Nara^an Dajl'^ • This nil b of Hilda law is not affected by 
section 123 of the Transfer of Pxopeity Aut. vSBOtioa 123 of the 
Act Icxvcs the rale of lii idii law o i this subject nntouJiecl. 

P\rvS3*Ns, J. . — We neel not di-^wU^s the question of consent of 
co-parceners, ^because we are not dealing with the case of a gift 
by a co-pai Conor in uiiliviled family propertin The parties 
arobenelieUrios under the will of Lrlbliai, who left his property to 
his widow for her life and then to be di\idel am 3ng hh children 
and grandchildren^ that to the parties in thi^ suit, one of 


Bai lU^iBAi 

tj. 

Bai Manx. 


(U {'’8o2) 7 Bofu , Uh 


a) (1SS7) 11 Cil,4i0. 
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lias given her share to the plaintiff, who sues for thi.s as 
Bai Eambai ii’ell as for her own share. To sueh a tran.sfor the provision.s of 
Bai Maui, ^ [ of ‘lie Transfer of Property Act apply and the plaintiff 

ha.s the right to enforce a partition of the property. This ha.s 
hardly been contested in argument before as by the pleader for 
the respondent, who has directed his attack upon the validity of 
the gift to the point that the gift was not accompauie 1 by deli- 
very of possession. We think that this was not neces.saiy under 
the law tiien and now in force. 

Section 123 of the Transfer of Property Act, 1832, provides 
that ho transfer mast, be eff ectel by a registered instrument 
signed by or on behalf of the donor, anl attested by at least two 

witnesses. This Im been done. Nothing is said about deliverv 
of posses.sion,,and if this was an additional requirement it surei; 
wou d have been so stated. It was argued that no mention of i*t 
was necessary, because section 12;) preserves all the rules of Hindu 
, law, but It only does so save as provided by section 123. The 

a eu a iga ourfc have construed these sections in the case of 
Mamodas Das v. Nistarim Dasi^' and decided that the Hindu 
rule of law, that delivery of possession is essential to complete a 
gift, has been abrogated by them. That case was decided as ion-r 
. ago as 18S/, and its correctness has not, as far as we are aware! 
ever been doubted, and the Legislature has not amen led the Act 
as we think it would have done liacl the decision been eontrar! 
to the intended provision of the law upon such an important 

point. We follow that decision, and, therefore, hold the gift to 
be a valid transfer of the share. 

Wevaiy the decree of the lower appellate Court by suhsti- 
tuting ..for ith share and give the appellant her costs in this 
Cour . The costs in the Court of first instance and in the lower 
appoUate Court will be in the proportion of i to | as between the 


(1SS7) 14 Cal, 440. 
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^ mr, ^iistwe Parsons and Mr. JusH<^ Ranade. 
(oRisa-Ai, Demsd^kt), Appemakt, f. HAYA 
' (oiaaiif AX PXAIN-TIPFS). Respondents.^ 

Code (Act XIV 0/1882), 2M, 278 to 28 

^ the decree-holder and the repreecnfativee of t 
s io attached property/ where representathe jvd 
i^e attached property as i,-uetee of third varii 


uec^on that certain property was liable to 
• device obtained by them in SnitKo 5 1 of 18S8 
aya, deceased, who had been the head olnM 

was Oidn ^ attaciied in execu- 

1 the obtained the 

^‘oond that the property belonged to the 
'Dally, and was not. therefore, liable to satisfy the 

vvrr ‘f 

■d th"t 1 Slanted the declaration. On 

^d th„t under section 244 of the civil Procedure 

8 8, and that a separate suit would not lie. 

« decree of the lower appeal Court should be 


-nere tiie representative of a jud-n 
claim to property which is attached 
IS hands, the investigation of the claim 
provisions of section 2 Id nf f t n rt j 
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Seooni) appeal from tlie decision of L. Cnimp^ Assistant Judge 
of Dlidrwd.r, 

Out Gulaya was the 8wami or spiritual head of a math situate 
in the Dhdrv/ar District. He died in 1874. The defendant was 
his disciple and successor in office. 

The pluntitfs obtained a decree (in Suit Xo. 591 of 1888) 
against the assets of the deceased Gulaya in the hands of the 
defendant. 

Ill execution of this decree, plaintiffs attached certain lands 
as foiming part of the deceasecPs estate. 

The defendant objected to the attachment on the groniid that 
the lands weie the piopeity of the maih and not the peisonal 
propel ty of the deceased Gulaya. Tins oh]cction prevailed and 
the attachment was raised. 

Thereupon the plaintiffs in 1894 filed the present suit to 
obtain a declaration thit the landb were liable to attachment 
and sale in execution of their decree. 

The defendant pleaded a that the lands belonged to the 
maths that the deceased Gulaya had no personal interest in them, 
and that under section 244 of the Code of Civil Procedure (Act 
XIV ot I88i) the cpiestion ought to be decided in execution of 
the former decree, and that the piesent suit was not maintainable. 

The Suboidinate Judge following the ruling in Seth OJiand 
Mai V Dmffa held that the suit was not barred by section 
2i t of the Civil Procedure Code. He fuitlier held that the landKS 
in dispute weie attached to the math and that the deceased 
Gulaya did not hold them in his personal capacity. He, therefore, 
held that the lands were not liable to attachment and sale in 
execution of the plainuff^ deciee in Suit No. 591 of 1888. This 
suit was accordingly dismissed. 

On appeal, the Assistant Judge held that the lands were the 
pei'sonai inim of the deceased Gulaya, and as such liable to be 
attached and sold in execution of the plaintiff^s decree. 
theretoie, reversed the first Courtis decieo and granted the decla- 
ration sought. 

a) (1839) 12 All, 318. 
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tne High Court. 

JehanginUh, for appellant (defendant) 

of tho Code of Civil Procedur 
Older passed in tlie execution 
attach ment 
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proceedm$>& for the 
was an order between the parties t 
oir egal represent itives, and one relating to tl 
e decree, It foils, therefore, under clause ic) o; 
The only remedy, therefore, open to the party 
the order was to have it set aside in appeal and n 
rate sait-CT.ca.a.y Waked Ai^ v. Mn,,amut Juma 
i amm.--' •, Lalln v Lallw S) , Punchunun y. Ruhia B 
V. KaiijuJ-> ; Setk Ghana Mai v. ])v>ga 

Assuming that the suit is not barred by sect 
Code, we contend that the decision in Jamal v. 
apphtable to the piesent case, and the lands in dis 
held to belong to the math, as they stand on the s. 
the lands which were the subject-matter of that sui 
JJaji Abaji Kkare, for respondents (plaintiffs) 
seek to attach piopwty, which they alleoe Lob 
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who \^as jangam gum of the appellant* Oo Gala3''a^s death, 
appellant, as his disciple and successor in the wm ha, brought a 
suit to eject the respondents from the possession of the lauds, 
and obtained a decree in hio fa\oiir, the mortgage b ing held to 
be invalid, and not binding on the appellant* The respondents 
thereupon sued for the monej" due ou the mortgage-bond, and 
obtained a decree again'-t the per^^ona! assets of the deceased 
Gulaya in the hands of the appellant:* In execution of this decree, 
lands other than those mortgaged were attached as being the §at 
indm property of the deceased Gulaya, but tlio attachment was 
removed on the application of the aj pellant, 

T ereupon the respondents brought the present suit for a 
declaration that the lands were jaf indm of Gulaya, and liable to 
he attached and sold in respect of his debts, and thi^ claim was 
disallowed in the Court of fiist instance. The Assistant Judge 
in appeal reversed that decree, and gave the declaration sought 
by the respondents. 

The appellant has preferred this second appeal from the de* 
oree of the Assistant Judge, and Mr. Manekshah, phader for the 
appellant, rais6<l the objection that the respondents had no right 
to bring a separate suit, and that their remedy was by way of 
appeal from the order passed against them in the miscellaneous 
execution proceeding. It was contended thar the order was an 
order between the parties to the suit and their legal representatives 
relating to the execution of a decree, and as such fell within 
clause (c) of section 244, and [not under section 280, and no 
separate suit could be bi ought to set aside the order. The 
question for consideration is thus whether the order in the mis^ 
cellaneous proceedings must be regarded as an order relating to a 
question arising between the parties and their legal represent- 
atives in the matter of the execution, discharge, or satisfaction of 
a decree, or whether it is an order under section 280^ in which 
latter case a separate suit is maintainable. 

The distinction between the two sets of orders wm considered 
by the Allahabad High Court in Bahori I al v. Gmri Sakai 
and by the Calcutta High Court in Punchanum Bmd&paMga r. 

a) (1883) 8 All, 626, 
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Habia Bihi In the la^t of those cases, was laid down that 
section 2H must be liberally construed, and whatever diversity 
of opinion might have at one time prevailed on this point, it is 
now settled law that all objections by the legal representative o£ 
a judgment-debtor that the attached property is not part of the 
assets of the deceased judgment-debtor available for satisfaction 
of the decree against him, but belongs to the legal representative, 
in his ov n independent private right, must be dispensed of un- 
der section 2 14 — Waked AU v. Massamiii Jumaee^^ ; 
Kavumii v, Kmju t . v. Sifaram ; Lalln Trihhowan v» 

Jjaihi Bkagivtm ; Bajrap Singk v, Eamgolam Eoy ^ ; P unchi nun, 
Buwhpaak^a v. Rah in Bihi i Setk Ckand Mai v, Durga Det 
At the same time, an exception has been recognized in the case 
of objections raised by the legal representative as trustee for a 
religious endowment or chaiity, that the property attached is 
not liable to be sold in execution of a decree agiinst liis pre- 
deccssor-in-title. Such objections have always bom considered 
as made under section 1 78, and from orders pas«^cd on such 
applicitions there is no appeal, and a separate suit is the only 
x*emedy. This distinction is based on the wording of section 
280, which expressly applies not only to cases where the property 
attached is not in the possession of the judgment-debtor, ox* of 
some person in trust for him, but also to cases in which the 
judgment-debtor’s possession was not on account of himself, or 
as his own property, but on account of or in trust for otlier 
pei’sons. The incumbent for life of dovasth^n or waf{f propeity 

comes within this latter cLiss of cases, 

» 

When a Judgment-creditor attaches such property in exeeution 
of his decree against the incumbent for life, and the legal repre- 
sentative objects on the ground that it is trust propm'ty, a differ- 
ent set of i->sues arise which have no relation to the execution, 
discharge, or Wisfaction of the decree as between the parties to 
it* Besides, even if the legal representative x'emains quiet, the 
attachment might bo with equal efficacy questioned by a third 

(n C1890) 17 GaL, 711. (5> p. J. for 754 

(2 (187^2) n Bmig 14 E.J 1^9* ’<1 (1 8H) 16 Oil, 1. 

m ilS86) 10 Uad., 117, {7} (I89D) 17 Cat, 7P. 

O) (1685) 0 Born,, 158* («) asS9) I > AU , 318* 
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party interested in the worsliip o£ tlie sliriiie^ and tlie legal 
representative thus really assertb a Jus terifi in siieli mat- 
terSj L e,j rights o£ persons who are not p-n-ties to the decree^ or 
tlieir representatives. The force of these considerations has been 
acknowledged in a large number of decisions. In SiKhmlra v. 

it was expressly laid down that a new trustee of a 
malhn could not raise in execution proceedings any question about 
the non-liability of the mat ha propeity to be attached in ext ca- 
tion of a decree against the previous trustee. In Kai/i Mai Das 
V. Tajammnl a suit by a Mutavalh jiidgmcnt-debtor to 

have it declax’ed that certain property attached in execution of a 
decree against him was ttaltf pioperty, w^as allowed on the ground 
that such a suit was biought by him in a chai icter separate 
from his pi ivate capacity. The cases of Shanlai Dml w Amir 
Bmdar^"^^ and Nlma^e Chum JoLjemcho are still earlier 

authoiities on the sime point. In Eooj) Lall Da%s Bclani 
it was held that when a judgment-debtor objected to the 
attachment of property on the ground that it was vaJef^ the case 
fell under section 280^ and not section 244. In Bajrup Bmgh 
V. Eamgolam Mr. Justice Wilson expressly recogni^d 

this exception to the geneial lule laid dovii by him, as resting 
on considerations which did not apply to cases falling under 
section 244. In SetJi Chanel v. Dnuja Dei a similar exception 
was made on the same gionnds. 

In our own Piesidency, the point has not}ct been foimally 
decided. In Ga^aaiUiai Blnlan Gangadhar TTiuihaD^\ the 
point was incidentally raised^ but the case was decided on other 
grounds. In Slin Oanesh DhturndhaT E(shapnio'^ , an opinion 
was expressed that there w^as nothing to prevent a succeeding 
trustee of dexasthan propeity from questioning in execution 
proceedings the alienations made by a pievious tiiistee. On the 
authority of this rasc^ it was laid down in Vazhiat 
that a manager of sunstluin might dispute the validity of a 


(1) (l?Sc>)9HacLS0. 

(S) {1884^ 7 All., SG. 

D nsS0)2 All,752 

(i) (1874) n Cal W. R„ 365. 

<r) (1888) 16 Cal.j 437. 


e) (1888) 16 Cal, 1. 

(7) (1881)1 13 All, 813 
C&) P. J. for IbSl 207. 

CO (1890) 15 Fom , G26 
m P. J for 1862, p. 250 
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decree passed against liis predecebsor in execution procoedingo 
without being obliged to bring a separate ^uit. None of these 
decisions go to the length of ruling that such new trustee or 
manager is obliged to rai'^'C his objection in ex:ecution, and that 
no sepaiatc suit ^^ill lie* 

In the present case, the suit was brought, not by the new 
manager or tiustee of the niatha, but by the judgment-ci editor. 
His right to biing such a suit lests on the same foundation as 
that of the legal repicscntaii'i e or sucec^^s r of the judgment- 
debtor in the incumbency of the de\a&than or ehaiity. It may, 
therefore,* be safely laid donn tint the lespondent'^^ suit in this 
ease was piopeily instituted I would theicfoie, o\cnule the 
objection raised by the appellant’s pleadei. 

On the meiits, the case must follow the luling m Jamal Saheb 
V. Stf a nas a cleci‘=5ion hetw^ecn the psities 

to this suit in lespect of other lands, but the contentions of the 
parties were virtual!} the same as in the piesent case. The 
nature of the tenni’c of tho lands must depend upon the tcims of 
tho inam settlement made in regaicl to it. The extiacts clearly 
show that both the lands are attached to the Virakta matlw^ and 
that both Gulaya and appellant are only \ abivitdais The state- 
ment made by Gulaya s gufti before the Indra Commissiont r is 
a self-serving statement, and as such cannot be received as evi- 
dence so as to destroy the effect of the trusts created bj the 
Government gi\rnt* 

fTiuler these circumstances, following the luling in Jaiial 
Saheh Miirgaya StLa}}u-^ I wmuld icverse the decree of the 
Distiict Judge, and rcstoie that of tin* Court of first instince, 
with costs thioughout on the lespoiidciits. 

Parsoxs, J. --l[y Icaineil colloagiio has fully stated the facts 
and mentioned all the cases which bear upon the fiist point thit 
was argued before iis and has come to the conclusion that, where 
the rcpresentati\ e of a Judgment-debtor puts forwaid a personal 
claim to piopcity which is attached as assets of the judgment- 
debtor in his hands, the investigation of the claim must be made 
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in exeeution under the provisions o£ section 214 of the Code of 
Givi! Piocedure, but tliat, where he asseit<^ that ho hohJs the 
property in ti ust for, or on behalf of, or as manager of, some 
thiid pel son or body of poisons or a leliglous chaiity or insti- 
tution, the chiin must be investigated undei the provisions of 
sections 27S to 283, and the older pissed therein cannot be 
clnllenged by an apped, but mn-^t fonii tim snlijeet of a separate 
suit. He hold*^, theixfore that the present suit has been pro** 
peily brought, and that the Couits beV>w had jurisdiction to 
hear and di termine the suit and the appeal. 

I do not agree with this, but I do not cmsidci it necessary or 
adv isable to dissent theiefiom, seeing tint, fust, this htigation 
dates iiom 18"' 8, the decree sought to he executed nas passed in 
1S02, and that this suit was filed in 18)4, and, sccondlj’', that in 
this <=eeoii{l appeal we are dealing with the appellate decree in 
appe al of the ^>aine Cpuit as wool 1 have heard the appeal from 
the order in execution, so tint, if we leicrsed the present pro- 
cecdingtj and reftrred the lespondentS to an appeal from the 
order, the second appeal to this Court v ould be precisely the 
same as this and would have to be decided on the very same 
imteiiils, and with the same result. I shall, therefore, content 
iny^ *1£ with placing on record my opinion that sections 278 and 
281 have no refeience to any claim prcfeiied or objc^ction made 
by any peison v'ho is on the recoid as a paity to the suit. If 
this weie not so, it wmuld not havm been necessary to have used 
the geneial words in smtion 278 ^ as if he was a partv to tlie 
suit.’’ I do not see tint any distinction can be drawni from the 
fact that the words used in section 280 on account of or in 
trust for some other person are joined to the words not on 
his own account or as his own property by the word ^ but 
These woids, I think, refer only to the nature of the proof to be 
adduced and the case to be established. In my opinion, wdien- 
ever a question arises between the representative on the record 
(whether oiiginally sued as such or added before or after decree) 
and the decree-holder, as to whether proportjT- in the hands of the 
representative was of the assets of the deceased or not, that 
question must be determined by order of the Court executing 
the decree under the provisions of section 2 14. 
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lalmittliaf; tliB balance of anthorify seem«! oppobotl to tins 
view^ but I think that the point has not reciived the attention 
it deserves. In most of the cases cited, the claim was of a per* 
sonal nitnrc an I there was an opinion onh’ e\ pressed as to the 
other claim. No doubt the decision in 8 ih Chand J/n/ v. Duri/a 
is distinctly contrary to mj opinion, but the decision in 
KtuujaJi V. Ma^an is, I submit in favour of it, for thtie the 
claim in lesptct of two pa i cels of land was that they woie tarvad 
property which the deeeabed JiK^ment-debtor had no power to 
alienate and of wdiich the representative wms then in possession as 
the maiip^ger of the tarvnd. I laj’ stiess on this latter case bocau^je 
it was quoted with approval by their Lo dships ot the Pi ivy 
Council in Piosuf no ( oomar v. Kasi Das^ ^ I also cite in my 
favour the opinion of O'Kinealv, J., in Pu rehmitm Bnndopnclh^a 
\\ Bella Ihbi^^ to the effect that sections 278 to 283 do not 
cover the cas'^ of anj contest between parties to the suit or their 
representatives on the record of tlie suit in lo^ard to the execu- 
tion, (li jdiaige or satisf jction of a decree, whether the claim set 
up be a claim on the ground that the propcity is that of a person 
on the record or belongb to any thiid paity. It seems to me (he 
says) that the effect of the decision between such parties is, 
that the rig'ht to enforce or oppose exeention against the pioperty 
in dispute is decreed and finally determined under section 244, 
subject to the result of such appt al as is given to them by law. 
Brinsep, J., was of ihe same opinion. 

CJpon the next point, I agree wnih my learned colleague. The 
Assistant Judge wrongly placed die 07tus of proving the inaliena- 
bility of the lands in suit upon the appellant. The statement in 
Exhibit 20, said by ihe Assistant J udge to bc' that of Gnlaya, 
but which really is the statement of his predecessor in manage* 
ment, Shhllinga, th-it the lands were his, < ught not to have been 
given any weight to, especially wlien taken along with tho other 
statements made by him as to how the lands were acquiied. It is 
clear fiom the Exhibits 56, 57, 43 and 13 that the lands be- 
longed to the mark and were not the private in^m property of 
mj manager, much less of Gulaya. The ratio ckadendi adopted 

(U (1^89) U 411, 313. (3 (1892) 19 I, A , mO ^ 

(1883) 7 Mad., 235. (i (ISSO) 17 Cal., 711. 
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in the case between the same parties reported at 1* L. H.., iU 
Bom., p. 34, though it deals with other lands of the walh is 
applicable to these lands, the title to which rests upon exactly 
the same basis. The decision of the Subordinate tlud^'O in this 
case is undoubtedly correct, and it is only by a clear error of 
law that the Assistant Judge has come to a different finding. 

We reverse the decree of the lower appella-to Court an<l restore 
that of the Court of first instance, with costs tliroughout on the 
respondents. 


APPELLATE CIVIL 


Before Mr, Justice Parsoiis and Mr, Justwe Manade* 

(iOYlKD (ORIGINAL PIAISTIPF), Appellant, _ v. GANGAJI 
(oniGiNAL Dipesdant), Eesposdust.* 

Limitaimi Act {XV of 1B77), Sch. 11, Art 138— applicable to suits 
hp assignees of auction-purchaser— Assignee of aaetion-pwcliascr. 
Arliclu 138 of the Limitation Act (XY of 1877) is not limited to suits by tlio 
auction-purebaser Mmsolf but applies also to suits by his assignees. 

Limitation runs from tlio date of tbe sale. 

Mohima Chunder v. Nohin ChundertX) dissented from. 

Second appeal from tlie decision of Rao Bahadur Tlialcurdas- 
Mathuradas, Assistant J udge of Eatnagiri. 

The defendant Gangaji Anaji Ghane wa'^ tho owner of certain 
land which was sold on the 5th March, 1881, in execution of a 


189S. 

Mareli 22, 
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the suit was filed more than twelve years after the date of the 
court-sale (5tli March, 1884). 

This decision was upheld, on appeal, by the Assistant Judge. 
His reasons were as follows : — 
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CRIMINAL REVISION’. 


Before Afi.Jubtue Parsnm mid Mu Ju^tiiA, Sanude. 

^ tiOVIND » THE MUNICIPALITY OF THA'NA.* * 

24, 

Man eipa'ilj-Boulaj DiHmt Mmua pal AU (Bom Aet YI of 1813 ), See. 

18 Bt. e eetwi. of a ti tetiacfoi lethj c i,utwg iiut^oUhiti the seetion. 

Scft^on 18 ol the Bomb'iy Dibtiicf Municipal Act (Bom Act Tl of 1873) ^ 

rofei s to tbe election of a tiling for tb fist ti ae, an 1 not t o tbe re erection of an 
old struct iro w nch hil been t Aeu di \ n f )i a temp iriry purpose only. 

The recused was tbe ovnor of a shop in ipubl c street at Tblna The shop bad 
planks attacked to it m fiont, oveikmging a public gutter Tlieso planks liad 
been 111 existence be oie tlic Jistii t Uimi ipil Actcimo into ox>aiation at Thana 
In April, 1897, the planks woio fee mpor inly ro novel unler tko orders of tke 
plague an thoi It les Tke plague hiving ceased, the iceused replaced the planks 
in October, 1897, without the permission of the municip ility For this he was 
prosecuted and Ened under section 48 of Boinlny Act VI of 1873. 


EeM, reversing the conviction and sontenee, that the reSxing of thep'^anks 
was not an * erection ” with n the meaning of section 48 of the Acr. 

Applicvuont under seetiOii 135 of the Code of Criminal Pro- 
eednie (Act X of 1882). 

The applicant was prosecuted by the Municipality of TMna 
under siction 18 of Bombay A^i VI of 1S73 for causing an 
obsti action to the public road under the following circumotances* 

The applicant was the owner of a shop in a public ilioiough- 
fare at Thana. 

The shop had planks attached to it in front to scivo the 
purpose of a platfoun, where the owner sat and on wdiich he 
expo'sed his goods fox sale. 

The planks overhung the piblie gutter and had been in 
existence before the District Municip xl Act of 1873 came into 
force at Thdna. 

In April, 1897, the plank'^ wore temporarily renoved under 
the orders of the plague aulhoiities. In October, 1897, afteir the 
epidemic had subsided, they were refixed^ without the permission 
of the inumcipahty 

Por this act the piesent pi'osecution was instituted against 
the applicant under section 48 of Bombay Act VI of 1873. 

^ Cnimnal EtNisiou, Ko, 51 of 1S93« 
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R4o BaUdur A. G. Kotwal, Vaghtrate First C!af 
convicted the accused and sentenced him to pay a 1 
or in default to suffer lire dajs’ simple imprisoatncnt 

Apinst this conrietmn and sentence the applican 

Court under its re^iNional juiis hetion, 

Tnmdai Ramchanira Kotmal for the applicant. 
^^^oS^heb Vc^udev J.Kvhka,, Government Plea, 

Parsojts, J. -The applicmt owns a shop in the ; 
at 1 liana. As is very commonly the case with such c 
we« planks attached to it in front which extcnde, 
gutter and fo.ined a sort of shelf or platform, on 
owner could sit and display his wares. No doubt 
hus gieatly increased the dimensions of the shop the 
encroachment upon the public road. By reason, howe^ 
hav..g ,een lawfully erected befoie the District Mu 
VI of Ib.d came into opciation m Thdna, the municin 
only have removed the planks after making reasonab 
sation to the owner as piovidod for by seetmn 42 of th 

April last, the plague authorities, under the very wi 

vested m them bv law 4.1.^ ...i. 1 . , ^ 
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similar provision in their local enactments has been taken by the 
Calcutta High Court in Eshmi Chmcler v. Bmiku Belmri Pal 
and by the Madras High Court in Municipal Ccmicil, lanjore v. 
Fismnatlia Rau^^\ For this reason we reverse the conviction 
and sentence. 

(1) (1897) 25 Cal., 160. (2) ( 1897 ) 21 Madn L 
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APPELLATE CIVIL. 


Before Mr. JuMce Papi^ons and Mi\ Jttdice Manacle. 

OOPAL BA.LKEISKNA XENJALE (original PLAiNnrr), Appellant^ 
ViSHNU EAGHIJlSfATH XENJALE ahd another (original Depend- 
ants), Bib SPONDEKTS.’®' 

Hindu law Adoption*^Adoptio}i bp a dat&gldsT^in-law of ^4 after tM 
estate has maed in A*s widoto-^Fermlssion bp A to adopt --Non-mmut oj 
wicloio—Buestmp of esiato 07ice vested --Widow^s authontii to adont in 
Bomhap — Baughter-iwlaw must have pi 
one co'wldow---^Adoption of 


'ermtsszon — Co-wido ivs-^Adoption bp 
a son older them adoptive mother. 

An adoption cannot divest a person of an estate which has once vested in Mm, 
unless such adoption is made with his consent. An exception to this rule is 
where a co-widow adopts. Such an adoption will divest the younger widow of 
her estate. Another exception is where a daughter-in-law adopts with the author- 
ity of her father-in-law, who is head of the family, as in Vifhoia v. BupaUK 

Unless prohibited expiessly or by implication, a wido.v in the Presidency 
of Bombay has authority to adopt, but a daughter in-law, i.e., the widow of a 
predeceased son, must bo specially authorized by her father-in-law in order that 
she may make a valid adoption binding ns against the heirs of her father-in-law. 

^Sakuhai was the widow of Balkrishna, who died in 1877 in the life- time of 
his father Righunath. Pourteen years later, vis., in 1891, Eaghu died, leaving a 
widow Saibai, who succeeded to his estate as his heir. In March, 1892, SakuKii 
adopted the plaintiff Gopal, who was older than herself, as son to her' husband, 
alleging that she had Raghn’s permission to do so. The plaintiff sued for a 
declaration that as adopted son of Balkrishna he w'as entitled to succeed as heir 
to the property of Eaghu, as against the defendant Vishnu, who claimed to have 
been adopted by SaAai as son to Eaghn. The lower appellate Court disallowed 
the plamtifl s adoption on the grounds (1) that Saibai had not consented to it, 
and (2) that the plaintiff was older than his adoptive mother Sakubai. 

* Second Appeal, No. 957 of 1897. 

<» (1890) 36 Bom., 110. 
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Held (confirmmg the decree of thi lower Cotirt), that as the adoption of the 
plaintiff Gopal was made by Sahubai without proper authority and without 
Saibai’s consent, it was mopeivitive and invalid. As Saibai did not give her 
consent to the plaintiff’s adoption, that adoption did not divest her of her exclu- 
sive right to succeed as heir of Kaghu. 

Semhle — The fact that an adopted son is older than the adopting mother does 
not make his adoption invalid. The rule prescribing a difference of age in 
favour of the adopting mother is only diieetory and not mandatory. 

SncoKD appeal from the decision of Khan Bahadur M. N. 
Nanavati, additional First Class Subordinate Judge with appel- 
late powers. 

The plaintiff sued for a declaration that he was the adopted 
son of one Balkrishna Raghunath and as such entitled to the 
estate of Balkrishna, and of Balkrishnaks fatheib one Raghunath 
Ganesh, 

Balkrishna had died about 1877 in the life-time of his father 
(Raghu) and had left a widow named Sakubai. Fourteen years 
later, oiz.^ on 13th December, l8yi, Raghu died and left a widow 
named Saibai (defendant No. 2). 

The plaintiff alleged that before he died, Raghu, with Saibai’s 
consent, gave his daughter-in-Jaw Sakubai permission to adopt a 
son to her (Sakubai's) husband Balkrishna, and that she accord- 
ingly had adopted him (the plaiutiH) on the 3rd March, 1 891’, in 
the presence and with the consent of oaibai. He fuither alleged 
that on the 7th March, 1832, Sakubai executed an adoption- 
deed which was duly signed. 

As evidence of Raghu’s permission to adopt, the plaintiff relied 
upon a letter (Exhibit 72) written by Raghu to Sakubai’s father, 
dated 7th December, 1891, the material part of which w^as as 
follows ; — 

“ I am suffering from fever for tbe last ffve or six da, s and I feel very weak. 
Consequently you should come to Gu'.unjhe w.th Annapurnabai, as we want 
to give a boy in adoption to Sakubai as prw.ous'y arranged between you and 
OS. I had a mind to effect the adoptim i/i the month of ShrW last, but 
ms my Vifehad to leave this pk<e on a c net ol my father in-law’s death, 
the adoption did not take p'ace. I have s i.t f or my w f and you should all 
come here, when an auspicious day wiJ be fixed snl the ceremony will bo 
ptlomed.” 


1898 


Tishkij, 


352 



liiMI 


Defendants Nos. 1 and 2 (Vishnu and Saibai) conten ’ed that 
Sakubai had no right to adopt, and they detiied that she iial got 
Eaghu's permission to do so. Tney alleged that the right to 
adopt w IS Saibii’s, who hi I sncceedel as heir to her husband 
Eagliu ; that in er;n-oise of that right, and carrying out Raghu’s 
wish, she had duly abstel ths fir^t defen lant Vishnu on the 
25th November, l^h2. Tney further alleged that the plaintiff 

was not fit to be adopted by Sakubxi, as he was older than she 
was. 

The Court of first instance piis^l a deeree for the plaintiT 
holding that he had beeu duly adoptel by Sikubai with Righu’s 
permission, though with sub Siibxi’s conseno. Id also hel fthat 
the fiicb of the pliiiibiif being ol ior thin his a lip ive mither 
Sa'vuiu dll njta.feeb theabption, anl thib the result of tfaa 
plaintiff’s alopbion with the permission of Raghu was to divest 
Saibai (lefendant No. 2) of her husban Ts _estabe which on his 
death had vested in her. 

On appeal the Judge reversed the decree and rejooted the 
plaintifT’.s claim. lie was of opinion th it Eighix’s intention with 
regird to plaintiff’s adoption died with him and he held that 
plaintiffs adoption was invalid on the grounds that S libai did 
not consent to it and that the plaintiff was older than his a lop- 
tive mother Sakubai. 

The plaintiff preferred a second appeal to the High Court. 

for the appellant (plaintiff): — Sakubai cleaidy 
had Eaghu’s permission to adopt. That being so, the consent 
of Saibai (defendant No. 2) was not necessary. The fact that 
plaintiff was oMer than Sakubai, is immaterial. An adoption 
is made to the father and not the mother— Eiaywimda# v. 

; West and Biihler (3rd Ed.), pp. h71, 973, 987. In 
Bombay there is no restriction as to ago in cases of adoption. 
A. minor or a bachelor can adopt. A marrie 1 man mn.w ba 
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The permission given to SakuLai hy Eaghii was a 
prohibition io Saibai. 

CJiintaman A,R4e for the respondents (defendants) r—Ea- 
ghn’s estate has vested in his widow Saibai (defendant Ko. 2j, 
The plaintiffs adoption would divest it. That being so, her 
consent to liis adoption was necessary — BJioohmMoyee v. Ttnm 
KUhore^-'^ I SJiri DJiarmdhar y, ] Vanideo v. Rumehan- 

I Mayne’s IlinduLaw (5th Ed), 209, 210. The letter (Ex- 
hibit 72), which is relied on as showing Raghffs ^permission 
to adopt, is not a testamentary writing, and merely shows his 
intention at the time to adopt. But that intention died with 
liini. The letter cannot be construed as a direction to adopt 
after his death. 

The son who is adopted must be younger than the mother— 
West and Buhler, 1055 ; Mayne, p. 152, Mandlik, p. 473-4. He 
must be the refleifcioii of a son, 

liANABE, J, : — The facts of this case are somewhat peculiar. 
The appellant, original plaintiff, claims to have been taken in 
adoption by one Sakubai, the widow of the predeceased son of 
Raghu Kulkarni, and brought the original suit for a declaration 
of his right to succeed as sole heir, and to recover possession of 
the property of Righu agiinst his natural brother, respondent 
No. 1, who claims to have been adopted as son to Eaghu by his 
widow Saibai^ respondent No. 2. 

The uudisputed and proved facts of the case me that Eaghu 
died on 13th December, 1891. Ilis son Baikrishna, who was 
Rakubafs husbuid, had died some thirteen years before. During 
his last sickness, Raghu expressed an intention that Sakubai 
should adopt a son, and invited her parents to come to his village, 
but by the time they iriived, Raghu became uucon*^eious, and 
died on the same day, leaving Bakub li, his daughter-in-law, and 
Saibai, his widow, behind him. On the 3rd March, 1^)2, the 
adoption ceremony was perfo^^ jcd, 1 1 1 a jp 11 ni was glvon in 
adoption by his natural mother to 8akubu, ana a deed ox auop- 
tion was pioparedand registered on 7th March, 1812. Both the 

0 Clt<S5) 10 B »m , 80. Q) (1895) 2 ) B > n., 2“>0 

C3 (1865) iO I A , 279. (4) ( 896) 54. 
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1898- Courts below have fonnd that S ikitbai had Raglin’s peniii^sioo 
to adopt, and that Raibai was not present at, aad did not give 
ViSHKc*. consent to, the adoption of the appellant by Saknbai. They 

also find that Sakubai was younger in age than the appellant. 

The Court of first instance found that Eaglm had given per-' 
mission to Sakubai to adopt appellant, ami that this authoiity 
held good aEter his death, and that respondent No. 2 had no such 
permission, and could not, therefore, \alidly adopt ie‘=tpondent 
No. 1 as son to Eaghu, and that appellant s adoption by Sakubai 
according to Eaghu'^s direction had divested icspoiulent No. 2 of 
the estate vested in her after Raghu-’b death. The lower appel- 
late Court, however, held that the permission of Raghu was 
general, and not particular in respect of appellant's adoption bj 
Sakubai ; that the intention of Raghu died with him, and that ihi 
estate of Raghu vested in respondent No. 2, and Sakubai^ adop- 
tion of the ap)pelLint did not di^ est respondent No. 2 of her rights 
as sole heir, as respondent No. 2 did not assent to the adoption. 
Einally, it held that the appellant’s adoption was invalid because 
of this want of Saibai^s consent, and the fact that Sakubai was 
younger in years than the appellant. The lower Court of appeal 
accordingly reversed the decree of the Com t of first instance : 
and the appellant contends in second appeal that the lower 
appellate Court was in eiror in disallowing the adoption on the 
ground of the want of consent of respondent No. 2, and appel- 
lant’s being older than his adoptn'^o mother Sakubai. These 
were the only two points aigiied before us. 

As regards the want of consent, it is to bo noted that appollani 
in his plaint lested his case stiongly on the allegation that 
respondent No. 2 had given her consent to Sakuhaf s adoption of 
the appellant. As a matter of fact, however, both Courts ha^ e 
found that respondent No. 2 did not give such consent. The 
contention now raised befoie us is that such consent wasimma* 
terial, as Eaghu’s permission was operative as a sanction to the 
adoption, whether his wudow, respondent No. 2, 'was or wa^ 
not a consenting party. Independently of this permission, it is 
admitted that, as between the daughter-in-law, uidow of the 
predeceased son of Eaghii, and the mother-in-law, widow of 
Raghu himself, the right of the latter was evoiy 'way superior. 
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Tlic Cbtatc \eDfcediii ber as lieir^ and unless she chose to divest 
herself of this iighi^ no act of the claughteiMn-law could divest 
rc'^spondent No. 2 of her rights a:> solo heir of Raghu, Sakubafs 
husband Balkrishna was Ihing in union vrith his father Raghii 
at the time of his death, and his widow Sakubai had no inde- 
pendent light to adopt without the sanction of her father-in-law* 

This point may be regarded as settled by a long course of 
authorities. It is only necessary to refer to Skri DharBiilun" 
where^ as in this case^ the plaintiff Ava<=? adopted by 
the widow of a predoceabod son^ and the claim was resisted 
by her brother-in-law who had sueceodccl as heir. The Full 
Bench decision in Vasudeo v, Ramehandra^'^ also related to a case 
of adoption by the wTdow o£ a predeceased son, and it was 
held there that such adoption did not divest the daughters, 
wTio had succeeded as liciis to their father, of their inherit- 
ance even when there was leason to think that one, if not both 
the daughters, had assented to the adoption. The authority of 
the decision in Bah if, y. been questioned by the 

Chief Justice in the Full Bench case noted above ^ on another 
point, but it well illustrates the principle of law that nothing but 
the consent of the person in w*hom the estate has vested by inherit- 
ance can divest him of the same by reason of any such adoption 
by the daughter-in-law. Bee also Gayabai v. ShruViaracharya'^^ 
and Chandra v. iioJa}ahai“^\ whore all previous authorities arc 
I’C^iewed at great IcDgih. 

Tlio case of a younger eo-widow is an exception to this rule, 
for the elder widow may by subsequent adoption divest such 
younger widow of her lights in the estate. The case of Vithoba 
V. also may bo referred to as an exception. There the 

claim of a person adopted by the wudow of a predeceased son, 
when the adoption was authorized by her father-in-law who -was 
head of the family and guardian of the widow, was allowed to 
prevail against the rights of the widow^s brother-in-law. Apart 
from these special exceptions, the general proposition, as stated 
above, holds good in all eases. 
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Hi (im) 20 Boin„ 200. 

(2) (1806) 22 Bom., &5U 

(3) (1890) 21 Bom., 330. 
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The next question foi* con'll deration is whether there was tiie 
father-indtiw’s authority in the present caso which hronght it 
withifi the exception, and took it out of the rule. The lower 
appellate Court lias found, as a fact, that there was no such author- 
ity which survived after EaghiPs death. Raghu indeed during 
his life-timc expressed a v;ish to allow Sakubai to adopt a son, but 
nothing was done to give eficettothis wish. The letter (Exhibit 
iiQ authwty or povor. It is a mere expression of a 
casual wiJi con antd in a note of imitation sent to SakubaEs 
father to come to Eaghu''=^ pLme. There was no particular reason 
why the prcsenco of Sakubarib parent^ was necessary. Eaghu 
could have easily himself carried ut tin adoption as he desired, 
more especially as his wife was with him lor several dijs before 
his death. He made no will, and gave no power to Sakubai. 
He gave no directions to his widow (respondent No. 2) not to 
adopt, and, unless prohibited expressly or by implication, a widow 
in this Presidency has an implied authority to adopt. This can- 
not be said of the daughter-in-law, who is the widoAV of a pre- 
deceased son. She must be specially authorized by the father- 
in-law to make a valid adoption binding against the heirs of her 
father-in-law. As respondent No. 2 did not give her consent to 
the adoption cf the appellant by Sakubai, the adoption did not 
divest her of her exclurive right to succeed as heir to Eaghii. 

It is not strictly necossaiy to discuss the validity of the other 
objection arising out of the differeuce of age between his adopt- 
ing mother and the appellant. But it may he as well to notice 
the point briefly. Appellant was about 32 years old wdicn he 
xvas examined and Sakubai was 2 or 3 years younger. The 
lower Court of appeal has relied on Mayne, para. 130, and West 
and Biihler, p. 1055. The original authorities referred to by 
these text-writers arc the same, being collected from Sleclo^s 
Hindu Law and Customs, and the opinions of shastris. As 
regards the earlier Smriti texts, there seems to be no definite 
rule laid down on the point. The inference in favour of the 
adopted son being younger than his adoptive father, is extended 
to the mother by a somewhat loose analogy and interpretation 
of the text that the adopted son should bo the reflection of a 
legitimate son. But in a system of law where bachelors and 
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widowers arc permitted to adopt, and where minors also can 
adopt, if they have arrived at the age of discretion, and where 
farther married men with childi'en have been held to bo fit sub- 
jects for adoption, these strict iiitorpretations of the oldto\ts 
seem to bo not a little out a£ place— V. C/iandvaselhannlii v. A*. 
Bramhtum^^ ; d}fagapp4 v. Subba^^^; Jmiooua. v. Bamaboonclerai^ ^ ; 
Rajemlro Ncuaz^i v. Sn-or/a Soondnree Bhaima v. Ram^ 

kris/ma^'^> ; Sathnji v. Hai i ; LahsJimappa v. ; M/i^ahabii 

V, T lihoba^^ ; Ra^gtchai v. Bhagirikibai^K If a male person at 
any time of life may adopt a man of any age, and such male 
peiNoa i^ also permitted to marry a female minor of <my age, it 
is obvious that the rule prescribing a difference of age in favour 
of the adopting mother must bo only I’egardcd as a directory 
rule, and nob a comnnnd, the infraction of which invalidates the 
adoption. As observed above, it is not necessary to decide this 
point ill the present appeal. As the adoption of appellant was 
made by Sakubai without proper authority, and without respon- 
dent No. 2S consent, it is inoperative and invalid for the pur* 
poses of the present claim. We would, therefore, reject the 
appeal, and confirm the decree with costs. 

Beene cotijirmcd. 

O) (1885) 10 Bom., 80, 

05) (1871) & Bom. ir. 0. Bep , 67. 
ih (1877) 12 Bom, H. C. Bop., 36 i, 

(>) (1862) 7 Bom, li, 0. Bcp., Appx , 20, 


(h (I860) 4. MaI, H. 0. Bep., 2T0. 
12) (1865) 2 Mid. H. 0. lUp., 357. 
U) (1870) 3 I. A„ 72. 

U) ( 1 b 7 l) 150 d, 7 V. K., 546 . 
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BefiHG JiiUiee Panoiis ami M}\ Jvskee llumde* 

AMBABAT ajsD anothee (oEiemAL Plaintiiis), Appellants, v , GOYINB 

AM) ANOTHPB (OEiaiKAL DePENB ilSTs), BeSPONDI 2sTB> 

Jilmln law^Jahu — Uajordll Jains settled in Bdgaifm— Succession among 
Jidns'—Biglits of illegitimate sons of a Jain—JDioision into four cades—- 
Inlierdauce — Jllegitimate sons — Ordinary Hindu law, that of BrdhmhiSs 
KJiatnyOb and Tahhjas — Jains mostly Vaisbym—Fom divismis of Jains 
—Dassa Forwad caste of Jains* 

Tlio Ooxiiis ill ludia have alw^iyb loeognized the cxistciiice of four 
Biilimiiis, Ksluitriyas, Valsliyas and Sliudras* 

* SYeoiut Appeal, 1235 of 1879 < 
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Ja*iis ai *0 <I'b53i i3ib and are Mostly of Vaidiy^i origin* A Jain crna cried into 
urth dos H'ndu fa'tli returns tu tlic east' from v.liicli lie traces Ills fit si descent. 

The four main di\Isious of Jains ere Pranui, 0 ■^al, Agai’^^al and Khmdewal 

Unless a special custom to tlio contiary he Cctahlislied, the ordiiiar} Hindu 
law governs succession ainon^ the Jains. Oidinary Hindu Lnv isthit o£ the 
three superior cask*?. 

Under the ordinal) Hindu hau lihgllinutc ^ons do not inhirit. hut are only 
entitled to nuJnteniire. 

Ilddi that a Jam of the Bassa Pom t.d t..ste iv ab go\ eni H hy the geuer il Hindu 
liw applicibla to the throe rogoneraio cistos, hohig, though not a Brahmiiij 
c rta’iih'- not a Bhudia, hut a Yiislua h\ oiigin, and lining iich eiiriod this 
law with him fiom Gujar ii to tho Belgium Distiid. 

il> hi, therefore, that his m kIom as Ids solo lieii , ud tli it his illCajitim it 
were only entitled to nudntenanco. 

Qvtiic — Y» heihor eicn among Bhudias the wldoir is altogether excluded from 
inheritance by iilogitimale sons ^ 

Bald V. OoiinclaO) doubted. 


appeal from tlio decifeiou of H. C. 0. Beaman^ District 
Judge of Belgaiim. 

One Bapucliaud wab a Gujar trader of the Dasba Poinvad caste 
.settled in tbo Bolgaum District. This caste is one of the four main 
divisions of the Jain comiDunity of Gujarat^ who are mostly of 
Yaishya origin. 

After Bapuchands death his widow, Auibahah as his heir 
brought this suit against the defeudauis tu reco\ er Rs, 1^,600^ 
together with interest, which she alleged had Ijccu lent to them 
hy the deceased. 

Defendants denied tho alleged loan, and alleged that Eapu- 
chand was a Shudra by caste, and that they were his illegitimate 
sons by his concubine, and that as biiedi they -were his heirs in 
preference to liis widow (the plaintiff). 

The Court ox first instance, without deciding whether the 
plaintiff or defendants were the heirs of tho deceased Bapuchand, 
held that the alleged loan tvas a pro\ision made by tho deceased 
for the mainteuauee of the defendants, and dismissed the suit. 

On appeal, the District Judge remanded the case to the first 
Oouri for a finding as to whether tho plaintiff or defendants 
were the heirs of Bapxichand. 

(1) (1875) 1 Bom., 07. 
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1 lio Ooiirt fotitid tbiit clofoiidfint No. S W8»s im 
mate soa of Bapiichand by liis concubine Jamna; ami that as 
Bapuchancl was a Vaishya belonging to one of tlie regenerate 
classes^ his widow and not clefenchuit No. 2 was liis heir. 

On appeal the District Judge held that Bapuchand \ras a 
Shudra and that, thcrefoie, defendant No. 2 as liis illegitimate 
son was hib heir and not the plaiutiil. The plaintiii^s claim was^ 
theiefore, rejected. 

His reasons were as follows : — 

There can, I thlnh, bo no leasonahlo doubt tlni Bapuebond re^aidod the two 
defendants as bis sons (b^ bl\con(ubmo JaTona), and tbit the second ceiiainlr 
’uasso. 

as Bapucliand was eoitainl} a Sbudia. no pietcnco bclii^ male that be 
was a Brabmhi, it follows that liK illeic'timlie sons or son are or is bis beir. In 
this Kali3^ug tbeio are according to the axitboiitios only t\xo xdasses anjong the 
Hindus, the regenerate Bralunams and nnregonerato Sbndris—West and BuMer, 
p. 1135. Pine Kslntri^as anl Vaisbyas are not nov, leccgnbod — Steele, 80, 90. 
On this brord groan 1 a^one, tbon, the ease xvould be corieluded against tbep^Ini- 
iffs. It has boon pleaded that Bapucliand was a Dassa Porwad Waida of Gn jardt. 
And it bis been argued that ibeso are not Sbudras. Now tbo brother in law of 
ilie deceased Bapuchand distinctly sa^s and repeats that be Is a Sbndia, and 
if bo is a Sbuclra, Bapucliand must have been a Sbudia also. This h the best 
possible evidence, and 1 tannoi agree -xsitb the learned Jndge bolou in blubb- 
ing it aside u !tb the leniark that ^ it must have been a mistake.’ li is inciedi- 
bleibai any man who was not in fact a Sliudia hbouidbave del iberatelv described 
lumsJf as mch tn ice ovei. On the other Innl, it is natural onongb that men wlio 
are leslly Sbudras should aliirm ilut they belong to a higher class, and that eon- 
sidoraiion disposes of the exiclence of Bapuclimd’s so-edlod cibto-f(dlon . It n is 
fmiboi aiguedibat among the Hassi Toiwad Banias, marri 'ge wis foibidden, 
and iilegitlinste ^ons did not suecood as beiis. Some ovbbmce v as t iken on eoni- 
missiou to pro\e that point. But it is insuffidenl. No nisf meos are ghen, and 
that kin I of proof nblcli is icipiiied to Cbtablisli a sped il cnsloi i aceoiding to all 
the autbordios iij rot to be Xv^nnd here. The suit is brought bx tbo -x.idow oi 
Bapuebaul to lecoxer a debt due U the estate. The cocond phlntid is tbo bro- 
ther of the first and not an bdr. Obviotisl}’, tlrn, u neilbor plaint ill h an heir, 
ilie suit fails. Holding tint defendant No. 21 ib the heir, the neeu'^nry result is 
tbit ibis suit imn&i be di mibsuh” 

Aj^ainsfc this deciSion plaintiffs preferred a second appeal to 
llio Iliyli Court. 

UmnsoH (with him B. J. BJiagvat and 8. 11. Balhk) for appel- 
lants Tbo question is, who is the heirof the deceased Bapnelmnd, 
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“™Lis widow 01 tlic dcfciidmits wlio cldtim to Lo Iiis illGi^itininto 
sons hy a concubmo The lower Court holds that the deceased 
was a Shudia, hut tlie reasons gi\en for this finding are very 
ciiiious. In the opinion of the lowet Court, there are only two 
castes among Hindus- Brahmins and Shudras : lie wlio is not a 
Biahmiii is a Shudra. There is no aiithoi ity for such an opinion. 
On the contraiy the Coiuis have always rccogni/ied four main 
divisions or castes among Hindus, of ■fthich Brahmins, Ivshatriyas 
and Vaishyas constitute the three superior or regenerate classes. 
See Bah v. Govinda '^^ ; Chuotvrija Ra,i Murdan v. Sa/tib Titr- 
Now the deceased was a J aiii of the Dassa Porwad caste. 
-Tains arc generally Vaishyas by origin and not Shudias; .and 
though they are dissenters from the oithodov Hindu icligioii, 
they are go\crned by the ordinary Hindu law in matto^s of 
inheritance and succession-- J?/m^TOnc7as v. , Ihikhah \ . 

Olmnilal Ambnsliei*'l‘, Choiay Ball v. Cliunno Lall'^h Ainava v. 
Mahaclgaiula ®>. That being the case, the defendants, as illegiti- 
mate sons of the deceased, are only entitled to maintenance, but 
do not inherit—Ra/ii v. Qoviiida<-\ The plaintiff, who is th(' 
widow of Bapuchand, is, therefore, his heir. 

M. r. Bhat for re'^pondents —It is found as a fact that the 
deceased was a Shudra. It is admitted by plaintiflV brother 
that he was a Sliudia, and there is no ciidenco to the contrary. 
This finding is, tlinefoie, conclusise in second appe.d. If so, 
the illegitimate sons inherit in the absence of legitiinato sons, 
daughters or daughtoiV som—Baht v. Gomada D ; Sadu v. Uaka “ 
Defendants are, therefore, Bapuchand’s heiis to the e.volusion 
of his widow, and her suit vas rightly dismissed. 

EiNADB, J. In this case, the appellant No. 1 is the widow of 
deceased Bapuchand, and she and her brother, appellant No. 2, 
who manages her afiairs, brought the original suit on a book 
entry for 1,600 rupees signed by respondent No. 1 on 2Sth 
September, 1832, in the accounts of deceased Bapuchand. Re- 

Q (1875) 1 Bom , £7. HI (1S91) 10 Bom , 317. 

W) (1357) 7 Mooro I. A , 18. (-.) (’878) 6 I. k., 15. 

31 ( 1873 ) 10 Bom. H. C Ecp., 211 . fO) (is 6 , 23 Uom , 41 G 
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spondent No. 1 was described in the plaint; aa the son of one 
Janina, and his brother, respondent No. 2, wassiiniliiily de'.cribcfj, 
and joined as co-defendant lis ing with respondent No. 1. 


Both respondents denied appcliaut-pkintitf s right to sue, and 
claimed themselves to ho the heirs of Bapuchand, as their mother 
Jamna was in Biapuehand’s keeping and they veie B.ipuch!in(i’s 
illegitimate sons. They also denied that the sum ot rnp(‘es 
was advanced as a loan, and contended that it vas a provision 
made by Bapuchand for their maintenance, and that the bo(}k 
entry was made by respondent Ne;. 1 to protect himself from his 
creditor s. 


The Court of first instance did not at first decide the question of 
heirship, but dismissed tbo claim after finding that the book entry 
related to a sum which was advanced by deceased Bapuchand, not 
as a loan, but as a provision for the maintenance of the respond- 
ents. The District Judge, in appeal, sent down the ca&e for a 
definite finding on the question of heirship, and thereupon the 
Court of first instance found that, as Bapuchand was of the 
Dassa Porwad caste, he was a Yaishya, or a member of tlie first 
three regenei ato castes, and that of the two respondento, r<. spond- 
ent No. 1 was not Bapu^ son, and -that respondent No. 2 was 
his illegitimate son but not his heir, as Bapuelrand was not a 
Slradra. Wlien the District Judge finally dealt with the ease, he 
held that Bapuchand rvas a Shuelra by caste, and that his illegi- 
timate son, respondent No. 2, if not respondent No. 1 also, was 
his son and heir, and not his widow, appellant No. 1 . The 
District Judge recorded no finding on the third issue about con- 
.<iideration, bub expressed an opinion that, if appellant No. 1 vere 
Bapuchand’s heir, the suit in its present form would lie. 

The principal point argued in second appeal relates to the 
question of the caste status of the deceased Bapuchand. He was 
admittedly a Gujaifiti Jain trader of the Dassa Porwad caste 
settled in the Belgaum District. The chain of reasoning which 
led the District J udge to re\ erse the finding of the Court of first 
instance on this point appears to be based on the assumptions that 
there are at present only two castes, the regenerate Brfihmins and 
the unregenerate Shutlras: pure Kshairiyas and pure Vaishyas 

» 1384-6 ^ ' 
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Bi'C Bofc now lecogn’zcJ. If, therefore, Bapueband 'v\aa not a 
Brdbmin, he niubt be regarded as a Shudia. The Disttiefe Judge 
was also led to think that the Dassa Porwad caste to which Bapu- 
chand belonged \\ as a Shudra caste, chiefly bcc<mse Bapuchand’s 
bi other-in-law admitted that he nas a Shudia, and that tho 
evidence of a caste custom, moditying tho geneial lule about the 
suetession oi ilkgitiinato sons of Shudras, was not sufScieut to 
prove such a custom. 

It appeals to us that the Distiict Judge was in on or in the 
cardinal » '-sunipticn that theio are now only tuo principal castes, 
and that if a man is not shown to bo a Bralmun, he must belong 
to the Shudia cla'-s, as pure Kshatriyas and pure Va.sliajas aio 
not now recognized Tho authorities cited in support of tliis \ iew , 
(West and Biihler, p. 1185, and Steele, pages b9, 90) aie clearly 
insufficient to piove any such position. Both these compilers do 
not state any such conclusion as their own, but only represent 
the opinion which Brahmin shdstiis and pandits hold on the 
point. These latter opinions Lave no juridical v alue. As will be 
seen from a study of tho original texts, they aosume all through 
that there are representatives of the Kshaliiya and Vaishja 
castes all over the country. 

In both these works, elaborate lists of numerous castes arc 
given which cl liin to be KsLatiij as or \ aishyas. Tho T'.'iyasthns 
are meatiuned in Steele as claiming to be Kslratiijas. TLo 
Maidtha laniilies of the BlioJes of Satdia and Kolhdpur, and 
the Pdtankars, Glioipddes, Ghat^es and Shirkes aio ment.oned 
as eldiroing to be Kshatiijas. Steele mentions that there are 
pure Yaishyas in Southern India. The Courts in India have 
always recognized the fourfold division. In Eaki v. Gounda 
tire three regenerate castes are specially mentioned as being 
distinguished from tho fourth Shudra caste in le'.pect of 
the rights of illegitimate sons. In his judgment in this case, 
‘Westropp, C. J , tried to explain a certain position of Lord Cairns 
in latZa/ iin Vahingij 2 JOol^ v. Emmsauemy by the supposition that 
Padrannabha, whose property was in dispute, was not a Shudra, 
but a Kshatiiya. In an early case relating to the Lxugdyats, tiro 
marginal note describes the parties as belonging to the Yaishya 
(1) (1S75) 1 Bom , 97. (1S69) 13 M. I. h., p 141. 
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caste. The leaJixig however, on this imit of the biihject is 
tut oi Oimhr^a Muu MMrim Si/u v. SaAB Pmhdml Sijn^'\ 
where the opinion of the panrlit^^, that Ksimtiiyes and Vaisln as 
have become extinct as castes, was discussed and negatived, and 
the existence of Rajputs as Kshatrivas was affirmed in the must 
positi\ c 3nanner. Thisioling is of special nnpoitauce, for ihc 
dispute in that case lelated to the claims of illegitnnatc sons* 
All these autlioiiticb make it peifectly clear that there Is no 
foundation for the siip|)osition that tlieie aic now only two 
principal caste divisioiis* The Kshatiiyas wcie, according to this 
view of the pandits, exteiminated by Parshmam, and yet in the 
two next incarnations of Rama aod Krishna "we have the solar 
and lunar races again in the ascendant, and the piesent Rajpii- 
Mna chiefs claim descent fioin them. There is no such my thical 
expWiion even suggested for tl e extinction of the Yaishjas* 
Wo cannot, theiefore, accept the corieetne^s of this myth; 
and it must bo discaided in a judicial "settlement of Question's 
relating to caste and stain's. 

In the present case there is a fuiihei rca'^on for setting a'^idc 
BUch mythical consiileiations, BapuchaiKl was a On jar tiadcr 
of the Dassa Porwad caste, which caste is a sub-division of the 
C!ujni4ti Jain"='. The Jains aio dissenters, «and puxely ox*tliodox 
tiaditions about casie status can haxe no place when chey are 
applied to Jains,^ Though settled in Belgaum, it is ob^ kus that 
Bapuchand cariied hi^ peisonal law wuth him fi'om Gujaiat, 
The Miiwndi Jains ^>ho were paitics to the ease of B?huj- 
rarnliU \\ Rnjmal-^ wcie similarly held to cany their own 
peisonal law with them to ALmednagai A sex ies of decisions 
commencing with the ease noted abx\e, and coming down to 
the picscnt day, ha\c Xiiade it cltax* that thifc> p^i'*oual law of 
ihe Jains is the ordinaiy Hindu law of the place wheioihty 
are settled-* v. Ohvnild A^^aia v. Mahad^auda^^ ; 
Dalip V. 60 npat , Lalla IMaliev FPis]iad\. 2Iimamut KumIuu 
K 0 omr^\ Choia^ Lall Chtnuo laW) ; Mmnl Clmii x. 

0) (IS37) 7 M I. A,, 18, ( 1 ) (jgoa) Bom., 110. 

(2870) 10 Bom H. 0 (D (1880) 8 All , 387. 

i^) {im) 16 Bom , 347 . < (2c 67) 8 (.al, W 11 , llO. 
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as they all belonged originally to fho v • i 

Boast be similarly treated tL n- the Porwads 

appellant N„. ,. h‘ “ f ■>« 52, „j 
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W it down that widows are fh d f;’ ''• -ienM 
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Jajfai SeUani Pm Kumari Tlic Jains liave caste dm» 

sions of their own, which exist in fall force in Eastern and 
Sontheru India. A Jain converted into the orthodox Ilindn 
faith returns back to the caste from which he traces his first 
descent. These extracts are taken from the judgment of Wes* 
tropp, C. J., who quotes from Elphinstone, Erskine, Colebrookc, 
Mackenzie and "Wilson. These u riters state definitely that the 
Jains are mostly of Vaishya origin, and they employ BrAhmins 
in their temples and at their mairiage&, along with their yatis. 

On the authority of these opiiiions^, the Courts have invariably 
held that, unless a special custom to the contrary he established, 
the ordinary Hindu law governs succession disputes among the 
SsdnS’—Lalla Molmheer PersJ^cttl Musbamni Kmuhin Koro&r 
The word ordinary here indicates the general or normal Hindu 
law, the law of the three regenerate castes. As the Jains are 
mostly Vaishyas, it is plain that the exceptional rules laid down 
for bhuclras can have no place in m liters relating to Jains. Thu 
ordinary Hindu law being tbvrt of the three superior ca=«te8, to 
the third of which division the Jains mostly belong, under that 
law illegitimate sons do nut inherit, but are only entitled to 
maintenance— '-Bu/ii v. Govhu'^a^^'^i Nami/an v. Lavmg '^'> ; Ckmkmjm 
Run Mtirdmi Syn t. Sahib Furhdal ; Narain JDhara v. 
RdJckal ; Sachi v. Baha"^ ; Jogendro Bhuputi v. NHtya-- 

Vtraramuihl JJdayan v. Bhigaraieln^'^K The last of 
these cases related to parties who were Jains of the Southern 
Mard,tha Country, 

The Porwad caste of yujaid,ti Jains finds a place in Mr. 
Borradaile^s Collection of Gujaiiiti Caste Castoms. The word 

Porwad^’ is apparently a corruption of Pramar, being one of 
the four main divisions of the Jain community. The other three 
divisions are Oswal, Agarwal and Khandewal. Tiiore are ex- 
press decisions as regards the Oswal and Agarwal divisions, and 
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S3 tliej all belonged originally to the Vaishya caste, the Poi*wads 
must be similarly treated. The District Judge has laid too much 
stress on a statement of witness. Exhibit 52, who is brother of 
appellant No. 1. He appears to have stated that he was a 
Jain Shtidfct* This admission must be set down to inadver* 
tence or ignorance. The evidence of the Dassa Porwad witnesses 
examined in the easc^ Exhibits 85, SO, 87, 88, and two examined 
on corntnisbion, was too sunimarily disposed o£ as being self- 
interested ev idence. On the whole, it is quite clear, from the 
authorities stated above, that Bapueband, as being a Jain of 
the Dassa Borwad caste, was gov erned by the general Hindu 
law applicable to the three regenerate castes, being though not 
Brahmin, certainly not a Shudra, but a Yaishya by origin, and 
as such he carried this law with him from Gujarat to the 
Belgaum District. 

Lastly, it may be noted that oven if the v iew that Bapuchand 
"Was a Shudra he accepted, it does not follow that his iilegitimite 
sons would take the whole estate to the exclnsion of the widow. 
Illegitimate sons of Shudras are, no doubt, their heii’n, taking with 
legitimate sons, daughters and daughters’ sons only half the share 
of the legitimate son. The rnliug in Bald v. Oovinda no doubt 
laid it down that widows are absolutely excluded where there 
are only illegitimate sons, as they would be in the caie of legi- 
timate sons. But the ruling, though supported by West and 
Buhler, has been strongly dissented from by the Madras High 
Comi— Par valid v. ThiiPmalai ; Banoji v, Kandoji ; and 
Mr. Mayue also has spoken cloubtfnlly on the point of its 
oorrectness. In SJmrjvi v. Sargent, C. J., apparently 
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defendants^ or either of them, lu lespect of the same. We ask 
the District Judge to lecoid fiaduigs on these issues ; — - 

1. Whether the book entry represented a loan or a provi- 
sion for maintenance ^ 

2. Whether the defendants, or either of them, are liable, and 
if so, for what amount ? 

IIo should ceitify his finding'^ on these points within two 
menths. 

Is6?ies sent dowu% 


ORIGINAL CIVIL. 


Before Si't C F Fan^n, , Chef Justice, cm I Mi Justice Stracjie^. 
1898. lUGHUlSTATH MUIIUND (PLUHTirr) V. SAEOSH IC E KAMA and 
March 25 . othbbs (Dliend iNrs).’» 

Cml Fro^eclme Coh ( Icjf XIV of 1882), Secs, 27S’-2BZ^uiUachnent of 
same p? operti/ tn execution of decrees oUained ly chferent eredttors’^Claim 
madb in one suit to attached opei ty unde} section 27S—0}de} made under 

section ^Bl’-'Suit by claimant to e^tabliji right — All attaching aeditors 
made dcfaidanh to suit-- Fai ties —F} dctice'—CiVil Frocedme Code (Ac^ 
XIV of 1882), Si.c 2S — Small Cause Court — Jm isdiction—Feclaiatory 
de( rce 

Tlio fii^t incl stconl def ndnits obiainel a dccuo m Suit Ko 1518 of 1897 
against Umiclioidis, dcs( iibcd tbo ow noi of tho Wain"? in Mills, and attached pro- 
pert} on tho mill prem isos Tu el\ e othei creditoi s also bi ought t\\ eh e othei fajixiilar 
suitb and obt lined deciocs against othei persons who weie also described as owners 
of the Wahalan Mills, ard attached tho same piopeitj. In Suit Ko 1548 of 1807, 
Eaghmiath Mukund (tho present p^aintilf) tindoi section 278 of the Cnil Pro- 
eeduie Code (Act XIV of 18b2) chimed tho propeily His chim was disallowed, 
and he was oi doled to bung a suit unda stction 263 STo claim or older was 
made in the ciso of the other twelve suits. Eaglminth now sued, in puistiance of 
the aho'ie older, to ioco\er his pioperty, and he included as defendants not merely 
those (defendants Hos 1 and 2) who had been phintiffs in Suit Xo. 1518 of 1897, 
but also those who had been plaintifls in the twelve other suits, and who had at- 
tached the pioperty m execution of their decrees It was objected that no suit 
would lie against the latter, as in the i suits no claim had been made to tbe goods 
ivhich th^ had attached and no older made under section 281 of the Civil 
Fioceduto Code (Act XIV of 1882) 

* 6mall Cause Court Beference, Xo. 9585 of 1897* 
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Meld (1) tliat the stiit lay against the defendants (other than Hos 1 and 2), 
although no claim had been made oi oidei passed under section 281 of the Civil 
Procedure Code* The summary lomedy given by section 278 of the Civil Pio- 
cedure Code (Act XIV of 1882) is alternative to the lemedy by way of suit. The 
object of section 278 is not to deprive a clamant of his remedy hy suit, but to 
give him, if he is diligent, a moie speedy and summary remedy 

(2) That the Couit of Small Causes had jurisdiction to tiy the suit In sub- 
stance the suit Was a suit for goods, thongb as a matter of form tbe decree 
might contain a declaiation. A suit for the leVase of goods wrongfully seized is 
not ca declaratoiy suit under section 12 of the Specific Eeliet Act (I of 1877). 

(3) That althojgh the value of the propor^y clamed hy the plaintiiffi was 
admittedly over Es 2,000, the Couit of Small Causes had jurisdiction. Tho 
plaintiff vas entitled to abandon part of his claim. 

(4) That the plaintiff might join in one suit as defendants persons uho had 
decrees against different persons. The right to lelief was m lespect of the same 
matter and, therefore, fulfilled the lequirements of sGction 28 of the Cml Pro- 
cedure Code, 1882. 

Cash stated for tbe opinion of the High Court under section 
6D of tbe Presidency Small Cause Courts Act (XV of 1882) by 
C. W. Ohitty, Chief Judge : — 


EAciHtrvjiTa 
B \BOSS 

K, R. Kama* 


1. This is a suit brought by the plaintiff to reco\ er from the 
defendants a sum of Rs. 2,000^ being a portion of a larger sura 
of Rs. 3,000, the value of certain goods mentioned in the sche- 
dule annexed to the jilaint, which goods were attached hy the 
defendants in execution of ceitain decrees of this Court* The 
plaintiff in the alternative seeks to recover the said sum of 
Rs 2,000 for damages sustained by the plaintiff by reason of the 
defendants ’ wrongful acts in attaching or causing to be attached 
and sold in execution of their decrees the goods which belonged 
to the plaintiff and in which their jUdgment-debtois had not 
any right, title or interest, or for money had and received for 
plaintiff^s use. 

2 The facts which it is necessary to state for the purposes 
of this reference are as follows 

There is, in Bombay, a mill known as the Wahalan Mill^ 
and the business of the mill is, or was, carried on in the name of 
the Wahalan Spinning and Weaving Company, The proprietor- 
ship of the mill and the business is in dispute, and it is a question 
which will doubtless have to be determined by the Courts sooner 
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or later, if not in this suit. It is sufficient now to say that the 
business of the mill ended in a los.s, and the proprietor or proprie- 
tors became hea\ily involved, and eventually the mill had to cease 
working. The cieditors then proceeded to file suits. The fiist 
suit filed in this Court was Suit ^o. 1548 of 1897, in which the 
first and second defendants were plaintiffs and one Runchordas 
Gocnldas, desciibed as ‘ piopiietor of the Wahalan Spinning and 
Weaving Company’, was defendant. Twelve more suits were 
fled, in which the defendants in this suit (other than defendants 
Nos. 1 and 2) v-eix the several plaintiffs and one Lukshmishankar 
Pranshankar was defendant. A fouitecnth suit was filed by 
another creditor (not a defendant in this suit) in which Laksh- 
mishankar Pranshankar, his two brothers Shirshankar Pran- 
shankar ancl Natbushankar Pranshankar, and Eaghunath Mukund 
(the present plaintifi) were all joined as parties defendants. I 
believe that other suits have been filed subsequently, but they 
are not in question bore. 

^3. In all the suits above mentioned, decrees were passed and 

all the judgment-creditors levied attachments on the moveabla 
property lying on tire mill premise®, consisting of machinery, mill 
stores and the like. In Suit No. 1548 of 1897 the present plaint- 
iff and Lakshmrsharrkar Pranshankar preferred a claim to the 
attached property, alleging (as the plamtifi now alleges) that the 
plaintiff was the real owner of the Wahalan Mill, and that tho 
property attached was his property. The claimant notice came 
on before me for hearing on the 1st July, 1897. It then appear- 
ed that Lakshmiisbankar Pranshankar, w'ho was absent, was not 
properly represented. It was also conceded on all sides that tho 
question of the ownership of the attached property was too intri- 
cate to be satisfactorily decided on a claimant notice. I, therefore 
formally disallowed the claim and relegated the plaintiff to a 
substantive suit under section 283 of the Civil Procedure Code 
(Act XIV of 1882) to be filed within six months. 

/‘4. The plaintiff accordingly on the 1.3th August, 1897, filed 

the present suit andjoined as defendants not only the plair tiffs 
mSmtNo. l548 of 1897 m which the claim was preferred, but 
also the plaintiffs rathe twelve suits above mentioned in which 

Lakshmishankar Pranshankar w’as tho sole defendant. In those 


i 
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twelve suit? no claim was preferred, or objection made, to tlic 
S“vepal attichments. 

“The suit came ou before me for hearing on the 17th No- 
vember, IS 37. The main issue raised by all the defendants was 
whether the goods in question were, in fact, the goods of the 
plaintiff, but besides that i«sue there were sevci’al prelimi- 
nary issues on which the opinion of their Lordships is now 
solicited.” 

The following were the preliminary issues 

3. Whether this suit will lie against the defendants (other 
than defendants Nos. 1 and 2 ), no claim having been preferred, 
or objection made, in their suits under section 278 of the Civil 
Procedure Code, and no order having been passed under section 
281? 

2. Whether this Court has Jurisdiction to try this suit, it 
being, in effect, a suit for a declaratory decree ? 

3. Whether this Court has Jurisdiction, because the value of 
the property claimed by the plaintiff as his own is admittedly 
over Es. 2,y0t), and plaintiff cannot, as he purports to do, aban- 
don the excess ? 

4. Whether the plaintiff can join in one suit, as parties- 
defendants, plaintiffs who have decrees against different persons ? 

Ed ikes, for plaintiff. 

Vi&tji, for defendants Nos. 1 and 2. 

The following authorities vrere cited :—Smdar Singh v. Ghasi<^\ 
yarnjlal v. Kaehlo, “'> •, Jjaleliuud v. Sahharaw'^^ j Venkdjjn v, Chen- 
iasa/)a^'; Krishnaji v. Bkasknr’^^ Nito Kalee v. Ktipamth^^^ •, 
Been, Eg 4 v. Poran Eass ^~^ ; Chandra Bhasm v. Earn Kanth 
article 11 of Schedule II of Limitation Act (XV of 1877)"; 
sections 13 and 20 of Act XV of 1882 (Presidency Small Cause 
Courts Act); CoUin v. Mrs. Barbara Owen^^'> i Nathav. Kalidas'^^''} 


m (1890) 18 All., 410. 

<2' (1896) 22 Bom., 473. 

46 (1868) 5 Bom. H O.Bfp.,139 (A. 0.) 
at p. 141. 

(1S7.)JA Bom., 21. 


CIO) (1877) 2 Bom,, 355, 


<») (1830) 4 Bom., 811, 

(«) (18673 8 C!al. W. B„ SS'*. 
(D a8G8)9 0al-W.B.,474. 
(8) (1885) 12 Cal,, i08. 
(9j(1869)2Beng.I*,B„2ia. 
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Gordhan v. Za^andasCD , Chliaganlal v. Jeehan Eav^^ j Par- 

tap V, Va^ajlctl^^^ * Kliuvsedji v, Pe$iovji^^\ 

^ Faeean, C. J. :— We answer the first question in the affirma- 
tive, being of opinion that the suit will lie against the defend- 
ants (other than defendants Nos. 1 and 2), though no claim has 
been preferred or objection made in their suits under section 
278 of the Civil Procedure Code, and no order passed under 
section 281. The summary remedy given by section 278 of 
the Civil Procedure Code to a person whose propeity has been 
wrongiully attached, appears to us to be alternative with the 
more elaborate one by way of suit, which he, if so minded, may 
adopt. The context of the section shows, we think, that this 
IS so. If the claimant desires to adopt the summary remedy 
he must do so without delay. No period within which he must 
make his claim under section 278 is specified, but if he unduly 
delays to make it, the section enacts that he shall be rele<»ated 
to a suit. The object of the section is not, therefore, to deprive 
a claimant of his remedy by suit, but to give him, if he is dili- 

S/nv summary remedy. The case cited by 

^ le udge, Man kxiar v. Tam I5ingld^\ has been dissented 
rom m Simdar Singh v. and, w'e think, rightly so. Our 

yiewof thelawis in accordance with Laldmid v. Sakharami‘> 
md Chandra Bhumi v. Earn Eanth^K The eunus enrke has 
we believe, as observed in Sundar Singh v. Gha,k’^\ run in this 
direction for many years in all the High Courts. 

The second question must also, we think, be answered in 
the affirmative. The direct object of a claimant whose goods 
have been seized by the Sheriff is to get his goods released front 
attachment, and Hot merely to have it declared that they are 
his goods. In substance the suit is a suit for the goods, though 
as a matter of form the decree may contain a declaration. A 
deckratory suit properly so called is a suit of the nature describ- 
ed m section 42 of the Specific Belief Act. When a man’s goods 



YOIi. XXIIT] 


BOMBA? SERIES, 


are wrongfully seized, theie is no discretion vested in the Court 
as to wlietlier it will enkitam a suit for ilieir leloase or not* 
The plaintiff is entitled to have them rcleised. It would bean 
error to call a suit intended to have such a lesolt a suit for 
declaration. 

As to the third question, wo think the plaintiff was entitled to 
abandon pait of his claim so as to biing the case vithin the limits 
of the Small Cause Court jurisdiction. 

The fourth question must also be answered, we think, in the 
affirmative. The right to relief against all the attaching credit- 
ors is m respect of the same matter, and so the suit fulfills the re- 
quirements of section 28 of the Civil Procedure Code. Mr. Vicaji 
contends that as some of the claimants have attached the pro- 
perty as that of Eunchordas Gocuhlas, while otheis have attached 
it as the property of Lakshmishankar Pranshankar, the provi-* 
sions of section 18 do not cover the case, but that does not appeir 
to Us to vaiy the plaintiff’s right of suit. Both sets of credit- 
ors have attached goods which the plaintiff claims as his. The 
plaintiff must establish his ownership as against both. The law- 
does not compel him to establish it as agiinst each attaching 
creditor, or against each set of attaching creditors. It would be 
very unfortunate, we think, if it did, though it might be an 
advantage to the legal profession. 

The costs of the reference will be costs in the case. 

Attorneys for plaintiff:— Messrs. Nan% and Eojmuhji, 
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KAEAMSI MADHOWJI (DrrESBANT), Appellam, v . KAESANDAS 

XATHA Ait'D OTHERS (PLAINTirFs), ApPELEAIsTS, 

On appeal from the Hjgli Court at Bombay. 

Hindu hm-~Will—Construction~Otfl conditional on adojihonr— Condition 
precedent-Directmi to adopt gioento the midm of the teetatoi’s deceased 
son, not earned out—Beguesi cf lenduai^ property— Condition 2»ecedenf 

TEe will of a oMdless testator directed that the widow of his deceased son 
should adopt a boy, then aged nine years, who u as the son of the testator’s 
nephew. To tbs boy the testator bequeathed his residuary estate to be made 
• Preseut : Lords Waxsok. Hophoxse, and Datht, and tis R. Couch. 


P. a* 

1898. 
June 28 , 
My 12 . 
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over to him at the age of one years. The ^^idow, havinr 

adopt him, died T^hile he was still a minor, without having done so."^ 

Dtiring her life the question arose Tihe*her this bequest was iotahe effect 
only upon the condition tint tho adoption si ould have taken place, or was a 
legMy validly made in his faioui, as a person designated, without tho adoption 
having been carried out. 

In 1837, Lefoie ihe death of the widow, a suit foi the eonsti notion of the will 
was decided to tho effect that the adoption was a condition precedent to tho 
ttina- s taking the legacy. A review of that judgment v as refused when, after 
coming of ago in ISJt, he apphed for ff. His appHca*ion to be allowed to ap- 
fiom that judgment was, howevu. gianied. tho chenmstanees being deem^ 
b-the appellate Gomt to he snfficieut caisotoi tho delay, within section 5 of 
the Limitation Act (XV of 1877). 

^e eppeHate Court subsequently I, eaid the appeal and aflSi-med tho decision 
oi the Division Court. On appeal to the Privy Courcil, 

Eeld, affirming the deciee of the High Court, that the adoption was a condi- 

tlTw^U 

Appeal from a deeice (2Ut February, 1896) of the appellate 
High Court ), affirming a cleciee (1st October, 1887) of the Hi<rh 
Lotirt in the original jurisdiction. 

With the object of obtaining the true construction of certain of 
the provisions of the will of Kessowji Jadhowji, a Hindu resi- 
dent in Bombay, who died on the 9th Fcbrua.y, 1886, this suit 
TOs brought m 1887 by Karsandis Hatha and others, executors. 

U he testators only son Liladhar had died before his father 
leaving a widow Ladbavahu and an only child Kesserbai. The 
plaintiff Karsandas Natha, now first respondent, was nephew of 
the testator. The widow Ladkavahu was the first defendant 
and with her w^ joined Karamsi Madhowji, tlien an infant, as 
co-defendant through his father Madhowji Katchra, who was 
anoiher neptew of the testator. 

By the will, in the Gujarati language, Ladkavahu was directed 
0 adopt Karamsi, then nine years old. She, however, refused 

The w 1 also used words to the effect that so much of the estate 
as might remain after all the things directed in the will had 
been done, should go to Karamsi as his inheritance. 

6) (1896) 20 Bom., 718. 


• -1 



VOL, XXIII.] 


BOMBAY SEBIia 


Differonco of opijiioB having arisen as to %\hetlier or nnt the 
Adoption was a condition prcce<hHit to Karainsai^s becoming eiitt* 
tied to the residuary estate, this suit i^as inatituted in ISs? for 
the construction of the will, 

Ou this appeal the question was^ mainlj", as to tho true con- 
struction of the words used by tho testator in refereixco to the 
residue, — whether the words leferred to wliat it would consist of, 
or, havmtr a wider effect, meant that tim adoption must precede 
Karamsi’s getting the residue. 

The clauses in the will affecting this question appear in their 
Loidships’ Judgment, 

The salt, Kaf'undt^ N’af/ia a ad others Y^Ladkapaku and aaoiher 
was decided on the 1st October, 1887, in the original jurisdiction 
by F.trran, J, The Court was of opinion thit the testator’s 
direction to his daughterdn-liw to adopt was to adopt a son to 
her deceased husband and herself, that being the only lawful 
adoption to which she was competent ; and that Karamsi, unless 
and until he should have been adopted, was not entitled under 
the will to the testator^s property, his adoption being a condi- 
tion precedent to the taking under the will, as the Court eon- 
Btrued it. Shamavahoo v, Dwarhtdas Vamnji ^ was cited. Karamsi, 
having come of age in 1891, filed a petition for review, stating 
that he had been a minor in 1887, and that the decree had not 
given him an opportunity to show cause against it, with refer- 
ence to its effect upon his interests on his attaining full age. 
The Judgment on that petition, dated 4th March, 189o, and 
rejecting it, is reported in Cars mdas yfafha v. Ladkavahu^'^^* 

On the 8th March, 1895, Karamsi petitioned for an order calling 
on the plaintiffs to show cause why, as he had been a minor 
when the case had been decided by the original Court, and as 
circumstances had been such as to impede an appeal being pre- 
ferred ou his behalf, he shouhl not be allowed to appeal after all. 
The High Court were of opinion that cause shoi 
and after hearing the plaintiffs, granted leave to 
judgment (Sir 0. Sargent, C. J., and Bay ley, * 
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(1) (1837) 12 Bom., 185. (V (1878) 13 B 
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grounds on %vhicli the special circumstances were considered by 
them to be suflBcient excuse for the lapse of time that had taken 
place, within section 5 of the Limitation Act XV of 1877, regard 
being had to the fact that the interest of the minor to obtain 
leversal of the original decree had not been identical with those 
of his guardian — Oaisandas v. I/adlavahoo^'' . 

The appeal ha\ing been heard, the High Com t (Parsons and 
Straehey,JJ.) on the 21st Febi nary, 1896, confirmed the decree 
made by Fairan, J., in the onginal Court on the 1st October, 
1SS7. Ihey said^Hhat they agreed with the learned Judge that 
Karamsi, as he had not been adopted, was not entitled to the 
r6sidu6 of tli6 tostaitor’^s proporfcy. 

They quoted clause 28 of the will, and added 

4 - 1 . clearly means that he is first to be adopted, — adoption heing one of 

tte things rnentioned in the rrill. The words ‘ as his inheritance’ show that the 
residue is left to him because he is an hen. Clause 46 provides for the case of 
Ins dying after adoption. Nothing being left to him if not adopted, this was 
the only contingency to be piovided for. 

^ ‘-The ease of Bit aswm v A) dim Clmndij 3) is quite difiei ent. There nas clear 
indication there of the testator’s intention before making an adoption, to give 
the propeity to the boy. Hcie there nas no such intention. Ontheconiiny 
It was clear that the intention was only to give it aftn- the adoption had taken 
place. It was to the adopted boy, and not to the iicmiw Kaiamsi, 

that the beguest was made ,—compaio danse 46 of the present will with clause 
of the wiD in that case, and the distinction pointed out by then Lordships 
of the PiiiT Council at p. 107 will at once appear. This case is on all W 
with &kamavalioo v. JDwaihadas VasanjAi\ and the decision of the Jndo-e 
following that case is conect. We, therefore, confirm the decree with cos's.” “ 

On this appeal — 

for the appellant, argued that 
the High Court were in error in holding that the appellant, in 
order to become entitled to the property bequeathed by the will 
must have been adopted. The right construction was that he wa^ 
entitled to the residue bequeathed to him independently of the 

appellant not being adopted, went far to show that the beouest 
tohim was absolute, and not conditional upon his adoption by 
(i) (lS95j 20 Bom., 104*. CS) nqa?\ la t ^ 

<« (1896) 20 Bom., at pp. 719 . 7 ^ 0 . (4, (igy's) 13 B^oilfm ’ 
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Ladkavaliu. They referred to C/umth r 1 *^ 08 . 

where the bequest was by name to a boy whom the to'^tntnr Kabs^ssi 

indicated as one whom he was about to adopt, but who was not 
adopted. As in that case, the appellant was not selected as bein'jr KAisAjiatg 

tne adopted son^ but for reasons independent of adoption , - 
and^ as in that case^ the bequest was held good, so here Kamnibi 
should be held entitled. In clause 28 of the will there was an 
absolute gift to him. He was a designated peison, ami it wim 
not of the essence of the gift that he should have been adopted 
before it could take effect. The words of the ^ill, throughout, 
were consistent with his taking the bequest ; and, on the other 
hand, if he did not obtain it, there would be an intestacy as to 
part, a state of things contrary to the testator^ intentions. And 
such a construction would be contrary to the presumption applic- 
able to a will. Eeference was made to section 71 of the Indian 
Succession Act, 18^5, as to the construction of a sentence In a 
will susceptible of two meanings. That which would give effect 
was to be preferred to that which would not. 


Haldane, Q. C., and tf , D, Mayne, for the respondents : — The 
Will taken as a whole made it clear that the capacity to take 
the residue depended on the legatee having the qualification of 
being the adopted son* Clause 29 made it appear that his adop- 
tion was a condition without which the bequest was not to oper- 
ate. The will, in short, was that there should be an adopted 
son ivho should take the testator’s property. There was a con- 
tinuous series of provisions sho\^ing that only as adopted son 
was this legatee in the testator's mind. 


a) (ism) 10 Oalc., m ; n. k., 10 1, a., iol 


Comm-IIavdy , Q,.C., replied, adverting to the provision that, 
in a certain event which had not occurred, the executors w^ere 
to choose who should be adopted ; and arguing that there was 
no sign, on the part of the testator, that he was actuated by the 
desire which ordinarily operated in bringing about an adoption, 
by, or for a Hindu who had no son. 

Afterwards, on the I2th July, their Lordships* judgment was 
delivered by ^ 
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Loed EoBnousE:-The suit in wluch this appeal is presented 
was instituted in the year 1887 on the original side of the High 
ourt of Bombay to procure an authoritative construction of the 
will of Kessowji Jadhoivji. He was a wealthy Hindu, who made 
his will on the Sth February, 1SSG, and died the next day. The 
appellant claims to be entitled to his residuary estate. 

The testator was the son of Jadu Asar, who had other children. 
The testator had one child, a son named Liladhar, who inamed 
Lad.avahu, and in his turn had one child, a daughter named 
Kesseibai. Liladhar predeceased the testator. Ladkavahu has 
died, hut Kesserbai is still living. The testator had two nephews : 
one named Karsandns, who is one of his executors, and is sttted 
to he his nearest reversionary heir, and another whose son is the 
appellant Karamsi. 

_ The will is written in Gnjardti. The version used in this suit 
is hy the translator of the High Court. In the first 27 clauses 
the testator givesagreatnumber of legacies and directions about 
ills property* The 28th clause is as follows : — 

fliviSf ’ST- Majhowji Katchra’s sou Karamsi Aladhowji now 

L If 1 1, 1 It is mj wish to adopt him as my 
• If I shon d not be able to do so in my life time, then my son Liladharb 

after all the things mentioned m my «ill have been done I give to tliis lad 
as ( ns) inhent-ince. And (I) appoint (him) as my heir. Chorn Liladhar’s 
widow Ladkwalm is to g-t him betrothed (the outLiys being made) out of my 

property. For the same about Es. 6,000 are to be spent.” ^ ^ 

^ By the 29th and SOth clauses he directs that after Karamsi 
IS adopted he shall take the name of Kessowji ; and provides for 
the costs of his marriage and for his residence, which till he ia 
18 IS to he with Ladkavahu. By the 31st clause he directs hia 
executoi-s to make over the property to Karamsi on his attaining 
21 If his conduct IS good, with alternative provisions if his con! 
?a! folbws ^ well-behaved son. The 46th clause 

"48. In the twenty-eighth clause above it has been directed (that- ./...v 
should be adopted. In accordance theiewith after the said Karamsi sb 11 
tov. b.™ «i.pM ,um h, a wai,., 
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Badka-salm is duly fo adopt out of mv fnfW t j * . 

who may be found fit. And if the sii'd t ^ aiy lad 

that time then (any) lad (he-rnttcn) of M notheliungal 

•“'““"rpoK.lj „ A.,d 

And Ins adoption ecromony is to be nmfA. i '^og‘''en lu mlifritance. 
aion of ks maxnago also am duly to be mara's ZtonlZu"' 

when Lad j.k„ 

now Chief Justice of Bom bar whTrj -i J 

Kammsi <va> not ontWecI to ihe residno°°* liter K ““**'• 
najonly Ic ohlamcd leave to apneal- ,tl • 

after all the thinge mentioned in mv ^ a residue 

to this lad as his“i„heritare “ TLllf''' ‘T 
read in two diaerent ways with e,u., "n 

all things mentioned in my will hirA h ^ ^ ^otds ^after 

to the preceding word residue attached 

due,” the fsame words may be throwu^ft'^^^i^ 

7 gn-e”. On the former roadtlll e d 

show what is meant by '‘relire”-^on!f?!?'^ 

condition precedent to the gift. ’ ^ import a 

Mr. Justice Farran arrived at bik « ^ • 

on recoid any verbal cziticism. The IeaineTr7'^^°"‘ 
of Appeal espress themseR es thus : — " 

''Clause 28 of tlie will is no 

Wtamlly busmeas, vork, things to beTonlr^Llo'" ^ 
one, I give the residue of my cs*a,‘c as 1, • • i. hatmg boon 

one of ae things mentioned in the will” I'Omg 

It is not dear whether they mem t 
between commas are a dearer tran!w- 
«■ only to put thoir own conTtrueZ f n »”<>. 

m the official translation. On ih ^ stand 

the expressions used by the 


277 

m$8, 

Kabam^i 

KA»S4KI>A» 

Natha# 


278 


THE IHDIAN LAW EEPORTS. [VOL. XXIII, 



J898. 

Kauamsi 
M \iiuowji 

V. 

KiESAUBAS 

IUtha. 


learned J udges no question can be raised. But their Lordships 
not being able to read the original for themselves, must abide 
by the official translation. 

Of course the controversy takes the form of subjecting the 
will to a minute analysis in order to extract inferences in favour 
of or adverse to each of the two possible constructions , and that 
has been done very thoroughly at the Bar. On the appellant’s 
side it is forcibly argued that the construction adverse to him 
leads to an intestacy, which it must be piesumed that one who 
is making his will does not intend. It is also urged that, if the 
testator had attached primary impoi tance to adoption, he would 
have taken care to place his meaning beyond doubt; that if it 
wei^B so essential, it was an adoption not to himself but to his 
dead son, which he might have secured before his own death ; 
that he must have known that after his death Ladkavahu would 
be a free agent, and might disregard his wishes ; and that the 
words ‘'inheritance” and “heir’’ aie just as compatible with 
the idea of taking directly by devise as with that of taking in 
the chaiactcr of grandson and heir thiough adoption. On the 
other hand, it is insisted that the wish for an adopted son is 
placed fiist in order , that it is an express condition precedent to 
the assumption of the testator’s name , that it is necessaiily 
implied in the direction that the boy shall reside with Ladka- 
vahu, that the gifts over on failure of Karamsi’s issue are only 
to take place after his adoption, and that there is no gift over 
unless he is adopted ; in short, that the testator assumed as a 
basis of his dispositions that there would be an adoption, and 
that the alternative did not occur to him. Thus, it is urged, 
with the failure of adoption the whole structure of the will fails ; 
and there ensues an intestacy, not as desired or contemplated 
by the testator, but because he took for gi anted the existence 
of a condition which has not come to pass. 

On such a peculiar will it is hardly a profitable task to weigh 
each verbal criticism in very nice scales, the more particularly 
as several of the expressions relied on are douhle-edged and may 
be used one way or the other with nearly equal force. Their 
Lordships confine themselves to saying that the meaning of the 
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iestator is very obscure^ but that the arguments adduced to sup- _ _ 

port the decree are such that they are not justified in disturbiug 
it. They will humbly advise Her Majesty to dismiss the appeal. 

The costs must follow the result, and the appellant must pay 
them. 

Appeal dimUsecL 

Solicitors for the appellant — Messis. Eiiffroset Uhcl 

Liglithodijm 

Solicitors for the respondent: — Messrs. Nicholl, Manis^p, 
mid Co, 


PAESI CHIEF aiATRIMONIAL COURT. 


Befoj e M} J ustite Fulton, 

KAWAS JI EDALJI BISXh PrAiisTirr, SIEmBAI, DErEM)Aj?T * 

Tunts-^Mmuage^-lIuhland cwd infc—bnit hg lubhand fti ^estiiidioti of 

CQiijurjal nglits-- Difence to such suit— Agreement for sepmation a good 

clefevce—Fm Mantage and Duoicc Act (ZF ^1865), Sec, 38 

Ihider section 86 of the Paisi Maiiiage and Divorce Act (XY o£ 1865) a 
contiact by which a huZaiid has agreed to allow Ins wife to live ^-epaiate is a 
good defence to a subsequent suit b} him foi restitution of con 3 ugal lights 

Suit by qdaintiff (husband) for icstitution of conjugal lights. 

The suit was filed in July, 1898. The plaint stated that the 
paities had been inanied in January, 1875 , that in September^ 
189 Sj the defendant had left the plaintiff's house and had since 
lived separately. 

The defendant pleaded {inter alia) that in Januaij-, 1896^ the 
plaintiff had filed a previous suit against her for lestitution of 
conjugal rights to which she had pleaded his cruelty, and she 
on her part had about the same time filed a suit against him for 
judicial separation, that both suits weie fixed to come on for 
hearing on 10th July, 1896, but that on the 9th July the paities 
had come to an agreement, in consequence of which both suits 
were dismissed. 

By this agreement the plaintiff {inter alia) agreed to allow the 
defendant to live separate from liim and to make her a monthly 
^ Salt 3<[o. 4 of 1898. 
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allowanco dmiog tlieii joint li\es. Tlie agreement \\ as in writ- 
ing and was pioduced m Court. 

The defendant pleaded that slic had, in fact, cairied out her 
part of the said agreement, and she contended that by the agree- 
ment the piesent suit was haired and should be dismissed. 

JBiansoii for the plaintiff. 

Ilacplieuod for the defendant. 

The following authorities wue itfeired to: — Parsi Mauiago 
and Di voice Act (XV ot lb6a), Sec. 3d , Act IV of 1869, Secs. 
32, 33 ; GihU w Uardtug Blown on Dnoice, p. 1S9 ; Marshall 
V, Mavbliall ClarL\. , UiisBeU v. Riimll ^ Bisani v. 

Woo(V^K 

Fulion, J.: — I think that under section 36 of the Paisi Mar-- 
riage and Divoice Act, 1805, a contiact, under which the husband 
has agieed to allow his wdfe to live separate, may be pleaded by 
her as a defence to a suit for restitution of conjugal rights. 

The material w Olds of the section aic as follows: — 

** While a "^ife shall ha\e without causo ceased to cohabit with her 

imbhand, the patty... with whoro crlal itation shall have so c a^ed may sue 
for the restitution of h"s. .. conjugal rights, ard the Cctiit, if satisfied of the 
truth of the adigations couta'iied m the pi unt and that theie is no just iriound 
why rtliof Bh uld not i o gnntod, may pioceed to decioo such restitution of 
conjugal rights accoidiugly.” 

The questions then aiise : — 

(1) Whether an agreement for sepai alien made by the Ims* 
band rendeis it lawful for his wife to li\ e apai t lioin him ? and 

(2) Whether the existence of such an agreement is a just 
ground why relief should not be granted ? 

To both questions the answer must be in the affirmative. 

Unless the wmid lawful was used by the Bcgislature in 
some peculiar and technical sense, it seems clear that, if a hus-^ 
band has contracted to allow his wife to live apart^ and she 
chooses to do so, she has a lawful cause for so doing. Her will 
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doubtless is tbe cause, and the existence of a contract males it 
"lawful.” It can hardly now bo suggested that such a eon- 
tiact is %oid as immoral or contiaiy to public policy. Such con* 
tracts have long been enforced by injunction by the Courts of 
equity in England, and are now accepted as defences to claims 
for restitution of conjugal r ights by the Probate Division of tho 
High Court. 

The English law on the subject is very cleailv cvplaintd by 
Lopes, L. J , in Bussell \ . Ru&sell^^^ as follows • — 

“The effect of the Judicatme Atfa has been indirect , hut, at the iiiie time, 
veiy important. It is, howevei, confined to separation deeds The'-e, as is 
wellknoivn, wcio treated as illegdand \od by tlio Ecclesiastic d C'omts: see 
Westmeatk v. Westmeath 2 . Btit vhon it was settled, as it ultimatelj was (seo 
Bctaia v. Woid 3 ), that the Couit of Chanceiy would restiam a suit for res 
titutionof conjugal lights if brought eontiary to a covenant not to instiinto 
siioli a stilt, and when tl e Jndicattue Acts made the Divoice Oouit a Division 
of the High Court and abolished injunctions to stay acticiis, and snbstitntod 
in all blanches cf the High Couit defences instead of such injunctions, it 
followed that a separation deed cont lining a covenant not to sue for lestitutiun 
of conjugal rights beomie a defence to a suit foi sudi restitution . soe Miuhall 
V Matiluxll vi , Clai h t . Cha L . ’ 

In this country between Par sis the contract of separation 
appears as binding as a sirrrilar contract between Cbiistians 
in England. It was not suggested that it was specially incon- 
sistent with the Parsi customs of marriage, and even if it w ere 
it would be a question for argument whether the existence of 
such customs could iemo\ c such a contract from the scope of the 
Contract Act; or could iutalrdate it as an immoral contract. 
Considering how fully the Par sis hate adopted the Western 
ideas of marriage, and how^ readily they hat o accepted the Act 
ot 1865, it is not likely, I think, that it will ever be contended 
thatsueha contract is void. In the present case ccitainlvno 
such contention was raised. 

Mr. Mantri, Iiow ct er, objected to the issue on the ground that 
it did not arise under the provisions of the Act in a suit for res- 
titution of conjugal rights. I hat objection, however, can only 

W (1896) P. at pp. 332, 33?, (1870) 12 Ch. D., 603. 

<2) { 827) 2Hagg. Ecc Pupp., 1. 115. (h (1879) 5 P D., 19. 

( ) (IS85) 10 P. P., 1S8. 
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l>c susta'iied if it can be held that the word fill refers 
not to the law of this country to which Parsis are subject but 
to the ecclesiastical law of England to which they are not. 
That the Parsis of Bombay aie not subject to the ecclesiastical 
law, -^^as settled by the decision of the Piivy Council in Jrieseer 
V. PerozUotje'^^ and though their customs have been modified by 
Act XT of lSb5^ they are no more now governed by ecclesias- 
tical law than they veic before. The mere fact, tlien, that in 
1865, when this Act ^as pa'^sed, the Dhorce Couit of England 
was still administering on this point the old ecclesiastical law, 
wdiich tieated deeds of separation as unlawful, can gi\e no 
support to the aigument that, in using the woid ^4iwfur^ in 
section 36 of the Act, the Legislature meant the critei ion of 
legality to be not the law of this country applicable to P^isis, 
but the Church law of the people of another religion in England. 
It is true that the provisions of Act XV of 1865 are in many 
respects similar to the marriage law administered in England 
since 1357, and in construing it, the decisions of the Di\ orce 
Court and Probate Division may often be useful guides ; but it 
must be always remembered that though the laws aie in cer- 
tain points similar, they are not the same, and that the decisions 
under the one can only assist by analogy in the consti action 
of the other. As regards the point now under consideiation, 
it seems to me that the woid lawful is a plain English woi'd 
and must be construed m its ordinal}" sense as having lefeience 
to the law to which the parties are subject. If it had been in- 
tended, as in Act IV of 1869 applicable to Christians, to exclude 
a defence of this sort, a section like 33 of that Act would have 
been necessary. 

On the second question my decision necessarily follows my 
decision on the first. If it is lawful for the wife to stay away, 
it would not be just to give the husband a decree directing her 
leturn. (The rest of the judgment is not material to this report.) 

Attorney for plaintiff ; — Mr. JT. /. Manitu 

Attorneys for defendants : — Messrs. IPralal^ MuUa aniMiMa^ 
(1) (1850) 10 Moo. F. 0, m. 


VOL. XXIIIO 


BOMBAY SERIES. 


283 


f 


APPELLATE CIVIL. 


Befote Sir C, F. Fa), an, Kt , OhicfJmtM, loicl Mr. JustM Cand^, 

SHIV lirDEAPP A KRISHHAPPA akd othi ks (oEiGiNii, Plaisiiits), Ap- 18S§. 

ppLi^NTs, 1 ). BALAPPA Ayn aSoiheb (uRiais ii. DLrEyDAHrs), Respond- A^nl U. 
tyis.'* ■ 


X.a)hd,loTOt a)i(Ii tcii Dit A.fjT&ohiG,it to occrp f fo,' cl term — Fei ihii,\te3 occupation 
Ft piratioii of term Stitt for po^^esston — Tjumtation — Z,i iitation Act 
iXr oS 1877), AiU. 113, 139 and 141 

Plaintiffs suod to recover po-sossion of a certain house fiom the defendants, rest- 
ing their claim on a ceitain document, dated the 3id May, 1890, e-^eouted hy the 
•defendants father hfallappa to the plaintiffs father Krishnappa. Xn this docu- 
ment Mallappa admitted that the house belonged to Krishnappa and promised 
to vacate it at the end of two yoais from the date of execution. The document 
being presented for icgistration on the 18th May, 1880, M.illsppa denied its evei u- 
tion, but after inquiry the Distiiot Registrar o dcred it to be registered. The 
lower Court dismissed tiie suit as baned by limitation (oithei by article 1 13 oi* 
artido 144 of the Limitation Act, AV of 1877) 

HtU, reversing the decree and remanding the ease, that the suit was not 
barred By the agr 'oment the tenancy or paiaiissivo ocoupation was to end on 
Srd May, 1882. Either under aiiicle 139 or lil the p’amliff had twehe years 
fioin tliat date witliin which to sue. 


Second appeal from the docisiou of R. A. Graham, Assistant 
Judge, F. P., of Sholapur-Bijapui'. 

Suit to recover possession of a house. 




This suit was brought in September, 1893 . The plaintiffh rest- 
«lI their claim on a document, dated the Srd May, 1880 , executed 
to their father Krishnappa by the defendants’ father Mallappa, in 
which Mallappa admitted the house to be Krislrnappa^s and pro- 
mised to vacate it at the end of two years. This document was 
presented for registration on the 18 th October, 1880 . Mallappa 
then denied its execution, but aftei- inquiry the District Regis- 
trar ordered it to be registered. This document was in the 
following terms : — 

“I, Mallappa, son of Samaiia, give in ■nrlfcing this deed of agreement in the 
Fash year 1289 as Mows - * * There is close to your big house, to the 

south of it, your other small house. * * . The house was given to me by 

• Second Appeal, No. 1143 of 1897. * 
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you* you told me tliat you wauled tlie lioiisc and as^ed me to \aefite and 
give it o%cr to joii. As to tliat I told you tliat I could not find auotlier lioust 
for my residence so as to vacate and maLe o\er to you youi lioii&e : lienee 1 1ia\a 
begged and obtained from you t%\o years’ time from tliis day dining uliicli I am 
to live in tlie said bou&% Wlioieforo I will li\e in llie said liouso for two jc trs 
fiom ibis date, and 'a ben tbe ti\o jeais are oior, on tbe follo’wing day I will 
vacate tbe said cur bouse and make it mti to your possession ; I bavc not aii} 
right to tbe said bouse ^ ^ ^ . 3rd Mai , 1880.” 

The first defendant (?/2 fer alia) pleaded limitation* The second 
defendant did not appear. The Subordinate Judge allowed the 
plaintiff'^ claim. On appeal })y the defendants, the Judge re-* 
%ersed tin dm ee, holding that the suit w^as time barred. The 
following is an extract from his judgment : — 

^ Tills document (kararpatia) uas presented for registiation on IStli October^ 
1880, bat defendants’ fatbei then domed tbe execution of it. Tbe Distiict 
Eegi&tiar, after a summary inquiij^, ordoied that the document should be regis- 
tered, and it uas logistered in December, 1580. Now, presuming the karar- 
patra to ha^ c been duly oxecukd, tbe plaintifik must sue eitbei on it, as evidence 
of contract, for speeifie performance of tbe contract, or on tbeir general title* 
In tbe former ease, tbe period of limitation under article 113 of tbe Limitation 
Act would bo three yeais from the date fixed for the performauce, L e*, 3id Blay^ 
1882. Tn the latter case, tbe twtUe } ears’ period would begin to run from tbe 
time wbon pkuntiff 2 >’ title uas denied— in ibis case, 18tb October, IbSO. In 
either case, the suit not having been filed till 1893, is cleaily baired.” 

The plaintiffs prefericd a second appeal. 

Nannju i Ci Gliandaunluu for appellants (plaintiffs): — The 
Assistant Judge was ui’oiig in applying article 113 of the 
Limitatiou Act and in holding that the suit was time-barred* 
A licensee cannot dcin his licensor's title. Under section 1S9 of 
the Limitation Act^ the cause of action accrued to the licensor on 
the expiration of the poiiocl of the license. Under the document 
of SrdMay, ISSO^thc defendant became a tenant for a fixed term* 
There was no rent provided for, but he was allow'ed to remain in 
possession for two years* Adverse possession could not commence 
until after the expiration of the two years. The tenancy expired 
in May, 1882, and the suit being filed in Septcinbcr^ 1893, was 
not time-barred, 

Ikilmho F. Wiai for lespondaits (tlcfcndants) The first 
defendant as in actual possession of the house before the 
date of the agreement. The agreement urns an attempt made 
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by plaintiff to make the first defcntlant acknowledge hia title. 
Our adverse possession commenced from the date on which 
we denied execution of the agreement, that is, from the 18th 
October, 1880. The suit being brouglit more than twelve years 
after that date is barred. No rent was reserved. We were 
in the position of a licensee. Article 13} would, therefore, not 
apply. 

Oaxdy, J. Plaintiffs, the sons of one Krisliuappa, sued defend- 
ants, the sons of one Mallappa, to recover possession of a house, 
with regard to which Mallappa wa-s said to ha\o passed a register- 
ed agreement, dated 3rd May, 1880, acknowledging Krishnappa’s 
ownership of the house, I’eciting that he, ISIallappa, was occupy- 
ing the same by permission of Krishnappa, and promising to 
vacate the same on the expiry of two years from that date, 3 rd 
May, 1 880. The plaint was filed in September, 1893. Defendants 
denied the genuineness of the agreement, and pleaded that the 
house was their own property and that the claim was barred by 
limitation. Tho Subordinate Judge found that the agreement 
was proved, that plaintiffs were owners of the house, and that 
the claim was not time-barred. He, therefore, awarded the claim , 
On appeal the Assistant Judge, P. P, reversed that decision, 
holding that tho claim was time-barred. 

It appears that when Ei-ishuappa presented tho agreement 
for registration on 18th October, 1880, Mallappa “denied its exe- 
cution. ” Au enquiry was held by the District Registrar, who 
ordered the document to be registered. On these fact-, tlio Assist- 
ant Judge held that « presuming the kararpatra to have been 
duly executed, the plaintiffs must either sue on it as evidence 
of a contract, for specific performance of the contract, or on 
their general title. In the former case the period of limitation 
imdev article 113 of Limitation Act would bo three years from 
the date fixed for performance, i.p., 3rd May, 1882. In the latter 
case tho twelve years’ period of limitation would begin to run 
from the time when plaintiffs’ title was denied,— in this case 
18th October, 1880.” 

V 0 are unable to agree with the view taken by the Assistant 
Judge. In our opinion, article 113 of the Limitation Act has no 
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application. Whether the agreement of Srd May, 1880, be takea 
by itself, eras part of a comproinise effected between Krishiiappa 
and Mallappa legarding the division of certain property ineluci- 
iog this house, the plaintiffs are entitled to rely solely on this re«- 
gistered document as the basis of their claim to recover possession 
of the house. By that document, Mallappa admitted that he was- 
in permissive occupation of the house, and he promised to vacate 
the same on the expiiy of two years from that date. In GoUruI 
Lall 8eal Dthnih'omih MuUicL^^^ it was held that a suit 
for the recovery of immoveable property against a person who 
had originally been in mere permissive occupation or possession 
accorded on the gound of charity or relationship is governed by 
Act XV of 1877, Schedule II, article lil Mr. Justice Pontifex 
remarked that a permissive occupation, which has con dderablo 
resemblance to a tenancy-at-will, is of extremely frecpient occur- 
rence in this country in consequence of the family habits and 
natures of its people and Garth, C. J , said the case then 
comes under article 139 of the Limitation Act, if the relation 
between the parties is that of landlord and tenant ; or nnder arti- 
cle 141, if there is no such relation/’ We do not think that the 
period of limitation is altered by the fact that in this case Alallappa 
is said to have executed a written agreement acknowledging his 
permissive occupation and promising to vacate on the expirj’* of 
two years. Krishnappa, whether as landlord or as licensor, was 
not bouad to sue to eject Mallappa, whether as tenant or licensee, 
%vithin three ycais of the date on w hich Mallappa agreed to vacate. 
If the argument of the Assistant Judge is correct, then article 
139 of the Limitation Act can have no application when the 
tenant contracts that the tenancy shall determine on a certain 
date. Where an agreement specifies the term upon which the 
tenancy is to end, on the expiry of that term the tenancy is 
determined ipso facto. See the cases collected by Mr. Starling 
in Hs Notes on the Limitation Act, Srd Edition, under article 
189, page SSL Here by the agreement the tenmey or per- 
missive occupation was to end on Srd May, 1882. Either under 
article 189 or under article 144 plaintiffs had twelve yeai’S 
within which to sue. The Assistant Judge remarked that Mai- 

(0 (ISSOj 6 Calc., 81 1. 
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|appa deniel Krislinappa's title on l8Ui October, 18SO. But accord- 
ing to the record all that Mallappa did then was to deny exccntioa 
of the agreement. The pleader for respondents has been un- 
able to point to any evidence showing that Mallappa then denied 
Krish nappies title. It is unnecessarj^^ therefore, to detennino 
whether, if Mallappa had then denied Krishnappa’s title, or his 
own permissive occupation^ KrisLnappa or his sons would have 
been bound to sue within twelve 3’ears from that date. Possibly 
Krishnappa might then have sued at once to eject Mallappa i or he 
might have elected to hold to the written agreement. However 
that might b'^ we are unable to adopt the \icw that, talcing the 
agreement of 3rd May, 1880 to be proved, the claim is bairod by 
limitation. 

We must, therefore, reverse the decision of the Assistant Judge 
and remand the appeal for disposal on the merits. If the agree- 
ment is proved, then plaintiffs are entitled to succeed so far as 
limitation is concerned. If the agreement is not proved, then 
the basis of their claim fails. Costs to be costs in the cause. 

Decree reversed mid appeal remanded^ 

APPELLATE CIVIL. 

Deform Mt» Justice Pctr&OTis ctTtd Justice Manvtdc* 

BATTABIM (oeioinal PIjAIntiff), A?pi!illa\t, v. ftAXOAIlAM avb 

ANOfliEE (OBIGINAI, DhFBVBAJJTS), BeSPOIS' DEN 

&uardia by stick guardian wHhout Courtis 

p0imUnon-~^VaUdltg of suck moHg^ge ^3 uichon under Civil Proceduie 
Code {det XIV of 1882), aSV, 305 -Guaidvans and War Is Act (VIII of 
1890), /See?. 29 and ZO-^Art A'A' 0 / 186 1. 

AnaBt iho OBUor of tlie property in disp xte. Ho moHgagol it ^^lih pos^ 
to dofondant No. 1 in 18S4. Anint diod loiving an adoptel son \ ithal, 
a minor. Thuronpon ona Vaj^ulov -nas appointed by tha Bistnct 0 mrt to be 
guardian of tlio parson anl property of tbo minor nndar Act XX of 1864. In 
September, 1890, Vasudev mortgaged the same property to p'amtiff Hitb the 
sanction of tbe Subordinate Judge’s Conit obtained under section C05 of tbe 
Code of Civil Proi^ednre (Act XI7 of 1882) In IS‘^5 tbe pVmtif as second 
moxtgagoe brought this suit to redeem the oailier mortgage of 1881. 

« Pecond Appeal, No, 1210 of 1807. 
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" The mortgagoi Va«i<leT, 'nho h now dead, tve 
a gnaidian appointed by the District Court und- 
of 1864. Tliat Act wis repealed on tbo 1st Jul; 
Vasudev as the guardLm of the waul Yithd n 
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Heidi tliat; Yasudev, as cerfclfioatcd guardian, !iad no po’srer to mortgage 
lliaminois property without the previous i3ermissiou of the Court which had 
appointed him to act as guardian, and that the sanction of another Court given 
under section 305 of the Code of Ci\il Piocediiro (Act XI Y of 1882) was not 
Buificient to legalize the mortgage. 

Ilcld-i also, that such mortgage w ould ln\ c boon abso^iely void under Act 
XX of 18G4-, bU was only voidable uiidei section 20 of Act YIII of 1890 at 
the in'stance of any other person affected thereby. 

Heidi further, that defendant Xo. 1, Ibo orlginil mortgagee, oras not affected 
by the plaintiff s modgage, and tint the only poison leally affected by that mort- 
gage was Yithal, the owner of the equ'ty of lodemption, who was a necessary 
party to the suit. 

Second appeal from the decision of Eao Bah Uur Thakurdas 
-I'athuradas, Assistant Judge of Ratnagiri. 


One Anant Narayan Apte was the owner of the land in dis- 
pute. lie mortgaged them to defendant Xo. 1 by a mortgage- 
deed dated 13th April, 1881. 

Anant died, leaving an adopted sou Vitbal, a minor. 

On the Sath Januxry, 1S8), Vitlwl’s natural father Vasudev 
Krishna was appointed guuOian of his person and property 
under Act XX of ISot by the District Ju Ige of Ratndgiri. 

On the 10th September, ISOl, Vasudjv' mortgaged the minor's 
property, including the Iind in dispute, to the plaintiff, with the 
sanction of the Suboidiuato Judge of Yengurla granted under 
section 305 of tlie Civil Pioceduio Code (Act XIV of 1882). 

In 1895 the plaintifi as puisne mortgagee filed the present suit 
to redeem the earlier moitgago of 1 3th April, 1881. 

The Court of first instance dismissed the suit, holdiug that 
the plaintiff’s mortgage was iuvalid, as it lia.l not been effected 
with the previous sanction of the Distict Court under section 29 
of the Guardians and Wards Act (YIII of 1890). 

This decision was upheld, on appeal, by the Assistant Judge. 

Ills reasons were as follows : — 
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<jiiardiAns and Wards Act, IS'^O. B^forc passing the mortgage* datci lOtli S'^p- 
tembers 1890» be ought to have obtained the sanction of fcb"* Distiiet Court 
under section *2^ of the Act. But be did not do so# The mortgvge is, ifurefore* 
IHogal and unaiitbori^sed, and confers no right upoi tb"* pi dnti^: s'e the 
cited in Mamskanlar v# Bat 

*‘It is said that the moitgig'* was male for the beiodt of the ward and with 
the sanction of the lower Coiiif} under 'section 305, Civil Proc'^lnre Cole. Bnch 
a sanction, as also snob benelicial puipoa**, a^su ning tlut the pirpose avis heiio- 
fieUl, would int supply the pUc"* of th'‘ per uission of the Dktiiet Court neces- 
sary undei the pro\i^ions of the Guaidians and Waids Act, 1890.” 

Against this decision pUintiS preferred a seond appeal to 
the High Court. 

F. G Bhamlarlu ioT appellant Section 29 of tlie Guardians 
and Waids Act (VIII of 1890j provides, no dmbt, that a guard- 
ian appointed by the Court cannot m 3 rtgag 3 any pxrt of the 
immoveable property of his ward without the previous permis- 
sion of the Court, Bub wh^^rc the guardian mortgages the pro- 
perty with the sanction of the Court undf^r S'^ction 305 of the 
Code of Civil Procedure, the mortgage is legal and valid. The 
mortgage is the act of the Court and not of the guardian. 
Moreover^ section 30 of Act YIII of 1830 distinctly provides that 
the transaction is not absolutely void, but voidable only at the 
inst nice ot any other person affected thereby. The original mort- 
gagee who icsists our claim is not affectel by oar mortgage. To 
him ibis immaterial who pays off his mortgage money. The only 
peison who can be said to be affected by onr mortgage is the 
minoi on whose behalf the guardian professed to act, but lie is 
not a paiiy to the suit, 

JI.C, Co^aji (with Mam^lcshah Jahau gir shah) tor 
not called on, 

1 J, : -The ecj^uifcy of I'odemption of the property which 

is sought to be redeemed in this suit from the original mort- 
gagee^ who is the first defendant, was mortgaged to the plaintiff 
by a judgment-debtor, who had obtained a certificate under 
section 305 of the Code of Civil P<oeodure, authorizing him to 
do so. The judgment-debtor, however, wasnxt the real owner 
of the property, but was the guardian for the suit of the minor 

(1888) 12 Bom., (5S6. 
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to whom the property belonged, and he had also been appointed 
the guardian of bis property under the Minors Act, XX of 1864. 
Under section 23 of the Guardians and Wards Act, 1890, which 
continued his guar lianship and now governs the case, he was, 
prohibited from mortgaging the property of liis ward without 
the previous permission of the Court. 

It was first argued that the sanction of the Court under sec- 
tion 305 of the Code of Civd Procedure was sufficient to legalise 
the transfer, but this clearly is not right, for the Court mentioned 
in section 29 of the Guaidians and Wards Act is, according 
to the definition contained in section 4 (5j, the Court which 
appointed or declared the guardian in pursuance of an application 
under this Act, that Court in the present case was the District 
Court of Eatnagiri, and the guardian had not obtained the per- 
mission of that Court to the mortgage. Then it was argued that 
the mortgage was the act of the Court, and not of the guardian, 
but the Court does not under section 305 execute any mortgage ; 
all it does is to authorize the judgment-debtor to do w hat other- 
Vt ise would be void by reason of the provisions of section 278, 
viz., to mortgage property while under attachment. The mort- 
gage when effected is the act of the judgment-debtor alone. 

Being thus made without the prc\ ious permission of the Court 
the moitgage would under the piotisionsof the Act of 1864 have 
been absolutely void and would confer no title at all ujion the 
plaintiff (see ChoLsi Motilal v. Jilanidng ^^ ). This, however, is 
not so under the Act of 1890. Section 30 of that Act expressly 
makes such transfers voidable only. The words used are " void- 
able at the instance of any other poison aBected thereby.” The 
only person mentioned in the section is the guardian, so that any 
other person apparentlj% except him, would ln,% e the right to de- 
clare the transfer void, provided ho was affected by it. Wo dO' 
not think that the original mortgagee in the present case can he 
in any w aj affected by the subsequent mortgage of the equity 
of redemption He has a right to his money only, and it cannot 
make any difference to him whether he is paid by A or B. The 
other person really affected by the mortgage is the owner of the 

(1 P. J. for 1808, p. 0 
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eqiiifcj of redemption, l)iit lie lias not Been laaclo a party to tlie 
snifc^ and we do not know wliat view lie takes of the mortgage* 
The Judge of the lower Court rightlj’ says that he is a necessary 
party to the suit (see section So of the Transfer of Property Aet^ 
1882) and would have Joined him and have proceeded with the 
tSiiit had he not liehl the mortgage void* 

As we hold that the mortgage is not void wo must reverse 
the decree of the lower appellate Court and remand the case for 
a decision on the merits after Vithal has been joined as a de- 
fendant* Costs to be costs in the cause, to be apportioned by tho 
Court pas«<ing the final decree* 
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APPELLATE CIVIL* 


Befo'te Mi\ Justice JParyons and dfr. Justice JBan ide* 

BAI MAKGAL (oeigikal DErEKnvKr), ArpEi.LA2rr, t?. BAI JarKIIMIYI 

(OBIGINAt PeUNTIFP), E! srONDSA’l,* 

Mindu tm^-^-BaugUers — Maintenance— Widowed daughtos'-Thcli^ rigid 
of mainte nance out of thn* father* s estate- 

According io Hindu la^, it onlv tlie unman led dangh^er^* nlio bare a 
legal claim for maintenance out of their estate* The manic d daughters 

must seek their maintenance from the husbands faiuily. If this prou&iou falls, 
and the widowed daughter returns to li\e%\ith her father or liother, theie is a 
moral and social obligation, hut not a legdly enfoiceablc light by which her 
maiutenance can be claimed as a charge on her fathoi's estate in the hands of 
lus heiib. 

S£C’05rj> appeal from the decibioa of Rao Bahddur V. V. 
Pai'anjpe, Additional First Class Subordinate Judwe, A. P. at 
Br)acb. 


One Sanmukhram died, lea\ iug a widow Bai Rnklitnini, and a 
daughter Bai Mangal by another wife, 

Bai Mangal was a widow' in indigent cii’cumstance'', without 
any provision from her husband’s family. She was, therefore, 
supported by her father during his life-time. 

After Sanmukhram’s death, Bai Eukhmini filed a suit to 
recover possession of the deceased’s property from Bai Mangal. 


3898. 

20. 


m 


THE INDIANS’ LAW BEPORTS. [VOL. XXIIL 


1898. 


Ba HakctAl 
Bai 

BtJEHMIKr. 


I 


The Court of first iustance held that though the plaintiff was 
her husband^s heir the defendant, as a widowed daughter in 
indigent circumstances, was entitled to receive maintenance out 
of her father's propert5% The Court, therefore, awarded to her 
for life a portion of her father's property in lieu of maintenance* 

This decision was upheld, on appeal, by the First Class Sub- 
ordinate Judge, A. P., at Broach* 

Against this decision a second appeal was preferred to the 
High Court* 

E. J/. Jathen (with ilf* K. MeUa) for appellant. 

(?. X. Pcaekh for respondent. 

Ran ion, J, : — In this case the dispute lies between the respond- 
ent-plaintiff Bai llukhmini, who is the widow of the deceased San* 
mukhram, and the appellant Bai Mangal, who is the daughter by 
another wife of the same Sanmiikhrain. Bai Rukhmini brouAt 

o 

the original suit to recover possession of Sanmukhram*s property 
as his sole heir, and this claim was resisted by Bai ISIangal on 
various grounds* Among other defences she urged that, at the 
time of Rukhmini's marriage, there was an agreement that Rukh- 
mini should claim no interest in the property in case she had no 
male issue* Bai Mangal also pleaded a caste custom excluding 
widows from succession, and she further claimed that Sanmiikh- 
ram had made a will appointing her a^) his heir and successor. 

All the three contentions were disallowed by both the lower 
Courts, but while recognizing Rukhmini's claim to succeed as 
heii’, they held that Bai Mangal, as widowed daughter in indigent 
circumstances^, who had no provision from her husband^s family, 
had a right to be maintained, and they accordingly awarded to 
her for her life a part of her father's estate. The appellant Bai 
Mangal raised before us the same contentions which she had 
unsuccessfully urged in the Courts below, and these were dis- 
posed of by us in the course of the hearing of the appeal. Bai 
Rukhmini put in cross-objections, which made it necessary that 
the points of Bai MangaFs indigence, and the inability of her 
husband's relations to provide for her, should be expressly 
inciuiiedinto, audan issue was sent down to the lower Court, 
which has recorded a finding in favour of Bai Mangal* 
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The decision of the respondent’s main contention thua turns 
upon the question of law— whether, and how far, a widowed 
daughter, who has no provision to fall back upon made for her 
by her husband’s family, can claim maintenance out of her 
father’s estate to which his heir succeeds as owner ? 

In support of their view that the widowed daughter has such 
a right to claim maintenance, both the Courts below have chiefly 
relied upon Mayne’s Hindu Law. Mayne (section 408) laj’s 
down that a daughter “ is entitled to maintenance until marria"e“. 
and to have her marriage expenses defrayed. After marriage, 
the maintenance is a charge on the husband’s family, but if they 
aio unable to support her, she must be provided for by the 
family of the father.” The only authorities cited by Mr. Maj no 
for this last proposition arc Maenaghten, Vol. II, page 118, and 
West and Buhler, pages 215, 437. On page 118 of his second 
volume, Mr. Maenaghten gives the details of a precedent in which 
the widow and daughters and nephew of a deceased person were 
allowed to share in certain proportions the estate of their 
deceased husband, father, and uncle respectively. It is clear 
that no such simultaneous rule of succession obtains in Hindu 
law, and at any rate the daughters iii this case were not allowed 
maintenance. The facts of the ease have obvious reference to a 
partition made by brothers after their father’s death, when a 
share equal to a sou’s share is set apart for the mother, and 
a quarter share is set apart for the sister by way of prov ision 
for the latter’s marriage and maintenance till then. This case, 
therefore, can hardly be I’eliod upon as an authority in the pre- 
sent dispute. As regards the references to West and Buhler, there 
is a statement on page G8 uhoro it is mentioned that the widow 
and her daughters are entitled to maintenance from the united 
co-parceners or successors to the separate estate. This reference 
ob\ xously applies to unmarried daughters, for u horn px’ovnsioii 
has to be made till they are married. The authorities cited— 
Manloomwy. , Emnajeex. TlniJcoo 

view. On page 238, it is further observed that, next after the 
hixsband’s family, the responsibility of supporting the daughters 
rests on their fathor’.s family. On page 248, specific reference is 
(11 (1822) 2 Bon., IST. (2) (1823) 2 Borr„ 4S5 at v. 4D7. 
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1898. mado to two cases reported in 2 Sti’ange, pages 83, 90, where the 
claim o£ a widowed sister, left destitute by her husband’s rela- 
^ tions, to bo maintained by her brother’s %vidows was allowed. 

Knm’ttiN’i. There is a further reference on page 137 which is obviously 

meant for unmirried daughters, who must be maintained by 
their father or brothers till they arc disposed of by marriage. 
The decisions reported in 2 Strange, pages 83, 90, arc thus the 
only direct authorities which bear upon the present dispute. 

The responsibility of tho father’s family, next after the hus- 
band’s family, referred to on page 233 is obviously a moral 
responsibility, for on failure of the father’s family, the same 
responsibility is thrown on tho caste, and, fin illy, on the king. 
Against Mr. Strange’s two precedents, for which it may be noted 
no authorities are cited, may bo set a later decision of the Madras 
High Court— Ilcti'ci Skavatri v, Ilaia. Narayana^i^^K Sir Thomas 
Strange in his first volume, page 172, no doubt mentions this 
charge of maintenance of unmarried damsels and indigent wi- 
dowed daughters and sisters in the same category j but a careful 
consideiation of the original texts leaves no room for doubt that, 
while tho first charge is legally enforceable, the other one is more 
or less an imperfect obligation. This distinction wa^ emphasized 
in the leading case on the law of maintenance on this side of 
India— ia7.s^OTaij v. Satyabhamabai ^ . Every father of a family 
lias a soit of moral duty to support his dependent male and 
female lelations, but there are certain persons so related in re- 
spect of whom the obligation is legal, and in regard to others the 
texts should be interpreted as being intended for exhortation, and 
recommendation. The support of the widow and of unmarried 
daughters stands on a very different footing from the support of 
widowed daughters. The destitute and unprovided for married 
daughter is allowed preference over her better provided sister. 
This is the only distinction the law recognizes in favour of the 
destitute widow. 

The unmarried daughters are prcfeired to married, for the simple 
reason that they have no support to fall hack upon till they are 
disposed of in marriage, either by their father, or by the brothers 
who succeed to his property by inheritance or partition. In 
(1) (1363) 1 Mad. H. C Ee>, 373. ® (1877) 2 Bom., 494. 
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Yyavatir Mayuklia (Stokes* Edition^ page 97), wo have an express tw\ 
text, which directs that ^^the maiatonaiice of the daughter of 
a widow excluded must he provided for by her brothers. If 
uninitiated, t.e., unmarried, she will take a share. After that Euxiimim* 
(marriage), her husband shall support her/^ In the ease of the 
daughteis of disqualified or excluded heirs, the same rule is laid 
down in Mitakshara. Thus daughters must be maintained till 
they are provided with husbands ’(Stokes’ Mitakshara, page 
467 ; see also Vyavahdr Mayukha, Stokes’ Translation, page 109 ; 

Dattaka Chandrika, page 062, Stokes’ Translation). In Daya- 
bhaga, page 233, it is expi'essly mentioned that daughters do not 
take along with the sons by right of inheritance. The part given 
to the daughters at partition is meant to be a provision for 
marriage, and may be le^s than a quarter — Stokes’ Translation, 
page 233. In fact, all the text-waiters appear to he in agree-- 
menton this point —namely, that it is only the unmanied daugh- 
ters who have a legal claim for maintenance. The married daugh- 
ters must seek their maintenance from the husband s family. If 
this provision fails, and the wndowed daughter returns to live 
wdth her father or brother, there is a moral and social obliga- 
tion, but not a legally enforceable right by which her mainte- 
nance can be claimed as a charge on her father’s estate in the 
hands of his heirs. 

This being the general bent of the law texts and the commen- 
tators, wc must hold that the appellant has not established her 
title to receive maintenance from the property of her father. 

It may bo noted that she herself did not re^k maintenance, but 
claimed to be owner. It is also not clear that she is absolutely 
without any provision. The evidence goes to show that she owns 
a house and a ^ajmau vrifti; however on this point we have 
no finding recorded by the lower Court. 

We vary the dec’^ee of the lower Court, and award the respond- 
ent-plaintiff’s claim in full. The appellant should pay all the 
costs of the respondent, and bear her own. Court-fees through-^ 
out payable by plaintiff had she sued in the usual form to be 
calculated and paid by the plaintiff in the first instance. 

Decree vmkd. 
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Before Sir €, F. Fatutn^ £7, CJatf I iidi* ami IL . Jmiiee Oanchj* 
Ex\NGO BALAJT (oeigi^ai Piu^Tiri), x1pplila2st, ti, MUBIYEFPA 

AND OTHIES (original BeI 1 NinXIS), KiSPOXDLNTS.* 
Evidencc--’India}i Evidence Ac£ (/ tj/lSTS), Sics. 107 and lOB—Penon not heard 
of for seven ^can — Presumjphon of deaths Adopt Wti-^Taliddij of adoption 
deprndi/ij on uhiha natural son ahvc or d{ad“^0nui> o; proof-^Dcal or %HIl 
conferring e&tah on a person deserded as adopkd son — Iks jmhcati — Former 
decree in fa war of plaintiff but issue as to adoption found against hm-^ Wo 
appeal open to plaintiff a punst that finding, 

BeitK is to be presumed after a certtuu inter\ il (seven yeai&j ; but tbeio is 
no presumptmn as to tbe time of death If, therefore, any ono has to establish 
the precise period during those se'ven years at \Giich a person died, he must do so 
by evidence, and can neither rel;^ , on the ono hand, upon the presumption of 
death, nor, on the other, upon the continuance of life. There is no presumption 
of law that because a peisoa uas alive in 1877 therefore he was alive in 1878. 

One Shanhar died in Septembei, 1878, leaving a ’widow BhagibaL The year 
before his death his only son (Bala), a child of eight yeais old, hal left his home 
and was never heard of again. A few days before his death, Shankar adopted 
the plaintlft (his nephew) and executed a deed of adoption, which stated that he 
had no hope ihat his son BaU was alive, and that he had, therefore, adopted 
the plaintiE The deed fiiither declarol the x^amtilf to be the owner of all 
Shankar's properly with all the rights of a naturil son, but xirorided that:, in the 
ovent of the lost son iGturulng, ho should have hilf. In 1802 the plaiaillf 
Shankar's adopted son brought this suit to recovei some of Shankars piox)eit>, 
which v\ as in the hands of the deLiiduits, who chimed it Shankars heirs^ 
The} {mice alia) impeached the jdainiifl! s adoxrtion 

Held that, in oider to recovei tho property as the alu]>ltd son of Shank rr, it 
lay on the plaintiii to piove a valid adoxrtlon. It wns a condition i>rccedont to 
prove that, at the date of the adoption, Shankar was without a son. It was, there- 
fore, for ihephuntitf to prove that Bda was then dead Thoie was, at that time, 
nopxebumptionthat B^dawasdird, andthoie being no evidence on the point 
it was impobsiblc to svy when he diet, or cjnsepieutly tint the adoption wa^ 
valid* 

Edilf hov^evei, thit xiUiutift was entitled to suceeovl as donee undoi the deed 
of aloption (Exhibit A). It was cleaxly SInnkai’s latoiition to give the estate to 
the x^labtlff as being his adox>ted son. But if tho adoiitxon was invalid, the gift 
had no eftret. The onus here was on the defendants. It was for them to showr 
tlui Bala was at that date alive and the adoption, therefore, invalid. That 
burden they had not dibcharged, and the plaintiff, therefore, was entitled to a 
deciee* 

* ‘ ecend Apiical, Xo, 123d cf 1807- 
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l^er Faerak, C. J. : — Wliexe a deed of giffe or 'svill confers an estate iqx)ii a 
named peison, because be fills oi b}" loason of bis filling a certain cbaractei, bo k 
entitled to reco'ver tbe estate wifcboiit afHrmathely piovingtbat be tills sndi 
character# The onus of pioving that lie does not fill the character, which 2s the 
reason of the gift, lies upon those who dispute his claim. The whole qvestion h 
one of omts of pi oof. 

The pkintiif had pre\ioiisly s led one EiKhiuj!, the father cf the defendants, 
in another suit (No. 801 of 1885) to recover ceitain other lands In tha”*- suit it 
hid been held that the plaintiJT was not the adopted son of Slunhar, but that 
iwcutheless he was entitled to recocei the Imds sued for, on the strength of the 
abote stated deed (E\hibit A), and a docieo was passed foi the plaintiff. * 

Meld that the issue as to adoption in that suit was not (tts juchcafa in the 
present suit. In the foimer suit the plaintiff recovered upon the deed lie 
could not ha-ve appealed fiom the deciee w^hich was in in his favoiii, nor could 
he under the Civil Pioeeduio Code (Act XIY of 1882) appeal from the finding 
uXion the adoption issue which was ogiinst lam. Upon that issue ilxm had not 
been a final decision. 

Second appeal from tlic decision of R. A. Graham, Assistant 
Judge, P. P., at Bij/ipur, reversing the decree of the Subordinate 
J udge of Bagalkot. 

Suit to recover certain land which had been formcily the pro- 
perty of one Shankar Suhaji, the uncle of the plaintiff, and (as 
the plaintiff alleged) his adopti^ e father. 

The defendants Nos. 2, 3 and 4 were in posiessiou of the pi o- 
perty. They denied the plaintifts-’ adoption, and ehiimcfl to be 
the heirs of Shankar. * 

Prior to 1873, Shankar, nho owned the lands in question, had 
mortgaged them to the grandfather of defendant No. I with 
possession, on the terms that they were to be restored free from 
the mortgage lien on the 31st March, 18SS. In 1887 defendant 
No. 1 surrendered them to defendants Nos. 2, 8 and 4, uho, a-- 
already stated, claimed to bo the heirs of Shankar. 

Shankar died on the 13th September, 1878. Ho had had a son 
Bala who was about eight years of age. This child had left his 
home a,bout a year before Shankar’s death, and was never heard 
of again. The plaintifi alleged that, in the belief that Bala 
was dead, Shankar had adopted him, and on the 1st Septem- 
ber, 1878, executed an adoption deed (Exhibit A), by which he 
gave plaintiff all his property. The following is the material 
portion of the deed (Exhibit A) 

B 1C SO— 3 
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I had a naiai«al son by name Bala aged tiglib years. It is no'v about a year 
since ho has run away. He was mnch searched forj but no trace ol him eoiild 
be found. As I have no hope of his being alne, and in order that my obseqnits 
should be peiformed and my goneiation should incieasoj 1 have adopted v^ith 
the consent of ^our mother Uangabai and according to caste custom and shJ^stras. 
Theiefoio yoi aie the owner of all iny moveable and immoveable property. 
You have all the rights of a iiatiual sm » ^ Should fortunately tho 

iiatuial son Bala return, >ou and he should dhide equally my property— -he 
as elder son and von as younger son.” 

Shantar left a widow Bliagubai. It was admitted, however, 
that she hal beea incontinent and had become a Mahomedan 
and had forfeited all rights of inheritaace to Bala if he (Bala) 
had survived his father Shankar, 

The plaintiff and the defendants were related in an equal 
degree to Bala. 

The plaintiff had previously sued one Krishnaji, the father of 
the defendants Nos. 2, Z and 4, in another suit (No. SOI of 1885) 
to recover certain other lands. In that suit it had been held that 
the plaintiff w’as not the adopted son of Shankar, but that, never- 
theless, he was entitled to recover the lands sued for on the 
strength of the above stated deed (Bxliibit A), and a decree was 
I assed for the plaintiff. 

The plaintiff filed this suit in 1832. ILs claims to Shankar^s 
estate rested cither on the fact that he was Shaiikar^s adopted 
son or upon the terms of the deed (Exhibit A). 

The defendants (inler alia) denied the adoption and also con- 
tended that the question of adoption was res judicata by the 
decision in the former suit (No. 804 of 1885). 

Tho Subordinate Judge held that upon the deed (Exhibit A) 
the plaintiff was entitled to the lands sued for, and gave him 
a decree. 

, On appeal by the defendant the Judge held that the quest* on 
of adoption was not res judicata by the decision of Suit No. 804 
of 1885, inasmuch as the decision in the plaintiffs favour in that 
suit was based upon the deed (Exhibit A), The Judge said 

^^Tbe questiou 6s to tbe pkiiitlf^s adoption being illegal is not m 
for the decision on that isbue was not material for the determination of the 
ease in the view the Bubordinata Judge took of the plaintiff’s rights. Having 
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obtained a deereo in bis favour, plaintiH liad no opportunity to question tbe 
oorrectnoss of that finding.'’ 

The Judge further considered the question as to Bliaguhai’s 
title to inherit the property as heir of her son Bala (assuming 
that he was dead)^ and sent back the following issue to the 
Subordinate Judge : — 

“(a) Has BaU’s mother Bbagubai lost her light of iiih3rliancd in this exso 
by any* and vhat lawful leason and on xvhat date? 

** (h) If so, vho would be the next heir to his propei*ty after Bala’s death in 
1889, in ease Bhaguhai is excluded from inheriting her son’s estate, or has 
forfeited her rights subsequent to tliis inheritance ? ” 

On the said issues the Subordinate Judge found as follows : — 

*^Both sides admit that, as Bhagubai firbt became incontinent and then 
became a Mahomedan, she has foifeited her right of inheritance to the estate of 
her son. 

It appears that in 1889, when Bala wa^piesumed to have died, his heirs (his 
motlior having lost her rights) were plaintiff Bango Balaji, his brother Shrini- 
vas Balaji, the two defendants, and Eamappa Bangappa. They are all equally 
related to deceased Bala, as will be seen from Exhibit Xo. 71, and they were 
the only persons ahve in 1S89.” 

On receipt of these findings the Judge held that Bhaguhai, 
notwithstanding her incontinence and subsequent conversion to 
Mahomodanism, was entitled to inherit the property as the 
mother of Bala, and that the suit was not maintainable in the 
present form, liecausc there xvere other heirs of Bala who were 
equally entitled to the property along with the plaintiff, 
therefore, reversed the decree and dismissed the suit^ 

The plaintiff pi’cferred a second appeal 

JBmnmi (with Qanpai F. 3IiilffaimJ:ar) appeared for the appel- 
lant (plaintiff) : — We contend that the plaintiff^s adoption was 
valid — Tagore's Law Lectures, 1888, p. 194, The defendants con- 
tend that it was invalid because Bala was then alive. They must 
prove that fact. There is no presumption, one way or the other, 
as to the actual date of Bala's death— Taylor on Evidence, p, 219 ^ 
Manp Nath v, Golincl Sections 107 and 108 of the 

Indian Evidence Act deal with the question whether a man is alive 
or dead, but they do not create any presumption as to the date of 

a) (1886) 8 Alh, fill. 
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There is no doubt thcit Bala is now dead* llie C]iio;5tioii 

when did he die. Everything ought to he presumed in favour 
of our adoption. Under the deed (Exhibit A) in ease of Bala s 
return the plaintiff is to take half the pi’operty. Under auj eir* 
cuinstances there is a gift to the plaintiff of onedialf of the 
property. Bala has neier come forward to dispute the deed. 
Shankar could dispose of his property a= he chose. The plaintiff 
is legally entitled to the property of Shankar under the terms of 
the deedj vhich may he looked upon as either a deed of adoption 
or a will 

We also contend that the decision in Suit No. SOL of 1885 
brought by the plaintiff against the father of the defendants is 
ns jndiosta as regards the effect of the deed. The Court held in 
that suit that the deed could be acted on as a deed of title or a 
deed of settlement. 

Scott (.with Mahadeo V, Bliat) appeared for the respondents 
(defendants Nos. 2 to 4); —The plaintiff’s adoption could only be 
'valid if it be proved that at the date of the adoption the missing 
son Bala ’ll as dead. The plaintiff mustproio affirmatively this 
fact. The oms of proof lay on the plaintiff, and he having failed 
to discharge it, the suit must iA.i\—I)IioncIo v. Ganehli j,. The 
plaintiff can only claim by virtue of bis adoption, because adop- 
tion is the essence of the deed. 

The finding in the formci suit makes the question of the 
plaintiff’s adoption res jvdieata. In that suit it was held that 
tho adoption was invalid and that the plaintiff was entitled to 
recover the property only as tiustce for BaU. 

lit was argued that the deed, if not a deed of adoption, was at 
any rate a deed of gift. Even if it be a deed of gift, Bala and 
bis heirs would be entitled to contest it, the property mentioned 
theiein being ancestral, 

Branson, in reply -.—There i» no doubt about the fact of plain l- 
ifl’s adoption. It is for those who impeach the adoption to iirove 
that Bala was alho at its date. It is not necessary for the 
plaintiff-to prove that Bala w-a& dead. 

(11 (1&8G) 11 Bom , 433. 
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Faukan^ C. J, !— Shankar Subaji was the owner o£ the lands in 
suit. In 1873, ho mortgaged them to Mudiappa, the grandfather 
of defendant No, 1, with possession upon the terms that they 
were to bo restored freed from the mortgage lien on the 31 s6 
March, 1888. In 1887, defendant No. 1 surrendered the lands 
to the defendants Nos. 2—4, who claimed to bo the heirs of 
Shankar Subaji. The plaintiff alleging that he is the adopted son 
of Shankar Subaji brought the present suit for possession of 
the lauds with mesne profits. The fact that Shankar Subaji went 
through the form of adopting the plaintiff is not disputed, nor 
that he executed the adoption deed (Exhibit A) in the plaintiff's 
favour. The deed, which is registered, is dated the 1st Septem- 
ber, 1878. Shankar died on the 13th of the same month. The 
material portion of the deed runs as follows (His Lordship 
• read the above passage from the deed, and continued : — ) 

The circumstances were as i-ecitcd in the deed. Bala nc\ er 
returned, nor was ho c\ cr heard of again. 

The question to be determined is, whether the plaintiff acquired 
any right to the property of Shankar cither as his adopted sou 
or under the terms of the deed (Exhibit A). The only further 
fact nceessary to be stated is that Shankar left a widow Bhagu- 
bai. As to her, it ^Yas admitted, upon remand before the Sub- 
ordinate J udge, that a-s Bhagubai first became incontinent, and 
thenbeearaoa Mahomedan, she had forfeited her right of inherit- 
ance to the estate of lier son Bala. 

In 1889 the heirs of Bala, iu the absence of Bhagubai, were 
the plaintiff Rango Balaji, his brother Shriiiivas Balaji, the 
■defeiidanis Konher Krishna and Janardhan Krishna, and one 
Ramappa llangappa. These were all related in an equa,l degree 
to Bala. The Assistant Judge has found that Bhagubai had not 
in 1889 by reason of her apostacy and incontinence lost her right 
to inherit to her son Bala— v. Boreani ; Koji^adu 
V. Lahslimi^^ ; Ad/Vyajpa v. No argument has been 

addressed to us upon this branch of the case. Upon the finding 
upon it the plaintiff cannot have any claim to the estate of 
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Shankar except as an adopted son or under the terms of the 
deed (Exhibit A). 


Before consideiing the plaintiff's claim based upon the above 
grounds it is necessary to refer to the question of n\^jH{Ikata> 
which has been argued before us, but which by the Assistant 
Judge was decided against the defendants. In 1885, the plaintiff*" 
sued (in Suit No. 801 of 1885) to recover two fields not now in 
suit fioin Krishnaji Chav do, the father of the defendants Ivonher 
and Janarclhan Krishnaji. In that suit it was held that though 
the plaintiff* was not an adopted son of Shankar under the deed 
(Exhibit A), effect could be given to that deed as a deed of title or 
a deed of settlement, and the possession of the lands was decreed 
to the plaintiff (Exhibit TO). The reason for tb© finding ‘vas. 
that as the deed passed in plaintiiBPs fa\our by Shankar could 
only be impeached by the natural son Bala, and as the deed 
pro\ided that both Bala and the plaintiff should take Shan- 
kar’s property equally, plaintiff became a trustee for Bala, and 
as trustee lie could eject Krishnaji. I agiee with the Assistant 
Judge that the issue as to adoption found against the plaintiff 
in that suit does not render the question of the adoption ns 
judicata in this suit* The plaintiff* succeeded in the former suit 
upon the deed and reco\erecl po'^sessicn of the two fields in suit. 
He could not ha\ e appealed from the decree which v as in his 
favour, nor could he under the Code appeal from the finding upon 
the adoption issue which was against him. Upon that issue 
there cannot be said to ha\ e been a Jinal decision. The decree 
in his favour was made in spite of tho finding —see Ihalnr 
Magtmdci^ v* Thalcvf Malmdeo Si/igh^'^K Mr. Scott contends that 
the finding in the former suit, that the plaintiff iccorered pos- 
session as trustee for Brla, makes that question at all events res 
Jiidmta. I think that this is not so* Bala was not a party to 
that suit, nor was Krishnaji sued as his heir. The finding of 
til© Court as to the capacity in which the plaintiff recovered 
possession would not have been resjndicaia either for or against 
Bala, nor can it be used either for or against the defendants 


claiming to be heiis of Bala* 


(1) (1891) 18 Cal, 60* 
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The main question is whethei" the plaintiff is the adopted son 
of Shankar, The answer to that question depends upon whether 
Bala was alive or dead at the date of the adoption. For the 
determination of it, in the absence of specific proof, I'ccoiirsc 
must, I think^ be had to the Evidence Act Ali v Biiflh 

Singk^'^ ; DItarup Nath v, Gohind Siran^^^; Dhondo v» Gane^h^^K 
Ha\mg regard to the piovi&ions contained in sections 107 and 
108 of that Act the presumption is that Bala is now dead^ but 
there is, I think, no presumption as to when he died. There is 
no presumption that lieli\ed for seven yeai s — Bharnp Nath 
Gtjhtnd Saran {supra) . The question is fully discussed in la le 
Phem^s T rusts See Hiclman w Upsall^^K If it is necessary 

to establish the exact date of his death he, upon whom the onus 
of establishing that date is cast, must establish it or othemvise 
ho must fill. Nowhere the plaintiff is seeking to recover the 
property in suit as against the natuial heirs of Shankar. lie 
must, therefore, I am inclined to think, prove affiimatively that 
Bala wns dead at the date of his adoption. He must show that 
Shankar was then sonless. This, in the opinion of the Assistant 
Judge, ho has not done. It follows, I think, that he fails 
affirmatively to pi'ove the adoption. It is quite impossible for 
this Court to determine whether the adoption was valid or not. 
The plaintiff cannot prove that it was valid ; the defendant cannot 
prove that it was invalid. Under the particular circumstances 
of this case, I do not think that there is any presumption to bo 
raised for or against the a^lopfcion. It is a question o£ onus of 
proof. 

The nest question arises upon the terms of the deed, Exhibit 
A. It is vv’’hether, in the events which have happened, the plaint* 
iff takes the property of Shankar Suba]i under the deed. This 
is a question of construction The intention of Shankar must be 
gatnered from the terms of the deed, and from the surrounding 
circumstances if there is room for doubt — Fanindm Deb Euikat v. 
Itajeswav Here, apart from the character in vvdiich the gift 

vvas made to the plaintiff, it appeals clearly that it was the inten- 


It 


a) {1881) 7 All, 207. 
m (1&86) 8 AH , 614. 

0) (1886) 11 Bora., 4^1 


O) (1869) L ll 5 Ch., 199. 

( •) (187t->) 20 Eq , 1S6. 

10) (1885) 121. A., *72 alp 89. 




issa 

Ra^go 


THE INDIASr LAW REPORTS. [VOL. XXIIL 

tiun of tho testator (the deed is, I think, in effect a -svill) that 
the plaintiff should take the whole estate in tho event of Bala not 
let'irinng. That cannot, I think, be doubted. Bala never has 
letiirned. The circainstauces under which tho testator desired 
that the plaaitiff should become tho ow ner of all his moveable 
and immoveable property ha\o continued luuitcred. It appears 
TO me, therefore, that it lies upon the defoudaiits to show that the 
testator was mistaken in his belief that his son Bala \vas dead 
and that he had adopted the plaintiff when he executed llvhibit 
A. The defendants say that tho wrords of gift contained m the 


.10 


mmont-for they are, I tliink, words of gift-are inoperative 
because the testator had not validly adopted the plaintiff and 
only supposed that he had done so, but admittedly they cannot 
prove anything ot the sort. In all probability the child Bala was 
dead when the document was executed. In the Privy Council 
case above refirrcd to, it was established that the adoption was 
invalid, but here nothing is established. So far us we know, the 
eircumstances under which the old man executed the deed wore 
exactly as he supposed them to b\ I think that the plaintiff 

can claim the property under tho tei ms of tho deed executed in 

liis favour. 

To pi event misapprehension I shoidd add that my judgment 
on this point is based upon the proposition that w’here a deed ot 
gut or will confers an estate upon a named person because he 
tilb, 01 by reason of his filling, a certain character, he is entitled 
to recover the estate without affir.natnely proving that ho fiills 
such character. The onus of proving that he does not fill the 
eh iraetoi which is the icason of tho gift, lies, in my opinion, upon 
those w ho dispute his claim. The whole question is, in my opinion, 
ouoot ojji/s of proof. I have not found any direct authority sanc- 
^ oning the above view. It is, I think, sapported by the judgments 
Li re Corhishliy's Trust&'^\ It may bo that, if the defendants 
sold show that the plaintiff was not the adopted son of Shan- 
r, they O’^ght to succeed. 

The defendants, however, contend that as the property was 
ncestral, Shankar had no power to deal with it to the detriment 
f hi^ son Bda. It is somewhat difficult to see how this objec- 
W (18S0) 14 Ch. D., 846. 




5 




VOIi, XXIII.3 BOMBAY SERIES. 305 

ticai is open to tlicin. They profess to muke it as tlio heirs or 
somo of tho heirs of Bala, hut they are, for tho reasoiis already i«eo'"~ 
assigned, unable to prove that they are the hoiis of Bala or that 
Shankar was not his heir. In this I’cspect tho case somewhat 
elosely resembles that of In re Gteen’t^ Softlemotl'^-'*, If they 
cannot prove that they are the heirs of Bala, the objection cun 
only be made by them as roveisioneis aftei the death of Bhagu- 
bai entitled to the estate of Shankar or as persons in possession 
without title. In tho former capacity they clearly cannoc take 
the exception. In so far as they are concerned, Shankar couhl 
dispose of his property as he chose. I also think that as tres- 
passers it is not competent for them to say that Shankar’s con- 
veyance is invalid. If Bala had snruved and objected to it, 
doubtless he could have avoided It, hut until avoided tho settle- 
ment of the property by Shankar upon the plaintiff appears to 
me to confer title upon tho latter. 

I have, it will be obser\ cd, rested my decision to some extent 
upon English precedents. I Lave done so, not because they aie 
binding as authorities, bnt because they appear to me to be 
founded on reason. 

Tho plaintiff appears to mo in all human probability to bo 
the person legally entitled to the property of Shankar under 
what may be fairly termed his will. There is no rule of law, that 
I am aware of, which compels mo to decide this appeal coutrary 
to the probabilities of the ease, or to defeat tho cleaidy expressed 
wishes of Shankar Subaji. I wmuld, therefore, reverse the decieo 
of tho Assistant Judge and restore that of tho Subordinate Judge 
with costs throughout on the respondents. 

Candy, J. It is clear that plaintiff can only recover as the 
validly adoirted son of Shankar, or as donee from Shankar by 
the deed A. With regard to the adoption it is a condition, pre- 
cedent that Shankar should have been without issue at the time 
of tho adoption— Mayne, Section 97. The onus is on plainfiff, 
who before he can succeed must establish his title. It is for 
him to show when Bala died. It may bo presumed that Bala is 
dead. But there is no presumption that Bala was dead in 1878. 


(U (1S63) I Eq , 2S8. 
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Therefore^ in the absence o! any evidence on the point, it h 
impossible to say when Bala died, and so it is impossible for 
plaintiff to pro^ e that his adoption was valid. 

Nevt, as to plaintiff's title as donee. The Assistant Judge, 
F. P., found as a fact that Shankar intended to gi^^e the estate 
to plaintiff as his adopted son capable of inheriting by virtue 
of his adoption. This is a finding of fact and binding on us— 
Byami Naik v. Liii[fappa^^\ The question then arises whether the 
adoption was imalid. If it was, then the deed of gift had no 
effect on the property- Beh Rafkat v. JRajesrar Bas^^K 
Here the onus is on defendants. They must show that Bala 
W'as alive at the time of the adoption. Sections 107 , 108 of the 
Evidence Act relate to the question whether a man is alive or 
dead. On this point there is in the present ease no doubt. Bala 
has never been heard of since his disappearance in 1877 : therefore 
the burden of proving that he is alive is shifted to the person 
who affirms it. That burden admittedly is not discharged. But 
the question here is whether Bala is proved to have been alive 
in 1878 . Mr. Field in his notes to sections 107 , 108 of the 
Evidence Act quotes Taylor, section 157 , showing that though 
death is to be presumed after a certain interval, there is no pre- 
sumption as to the time of death, and, therefore, if any one has to 
establish the precise period during these seven years at which the 
poison died, he must do so by evidence, and can neither rely on 
the one hand upon the presumption of death, nor on the other 
upon the presumption of the continuance of life. 

This IS really what was ruled in In re Phene^s which 

laid down that, if a person has not been heard of for seven years, 
there is a presumption of law that he is dead , but at what time 
within that peidod he died is not a matter of presumption, but of 
evidence, and theo?^?(5 of proving that the death took place at any 
particular time wdthin the seven years lies upon the person who- 
claims a right to the establishment of which that fact is essentiaL 
There is no presumption of law in favour of the continuance of 
life, though an inference of fact may legitimately be drawn that 
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a. person aH\e and in liealtli on a certain n!i%i* a 

time afterwards. 

In my opinion^ sections lOJj lOS of the hhidenee Act lime 
made no difference in this statement of the law. in tin* pieHc^nt 
case if it were possible to draw an inferetiea of fact, I shtniht My 
that the little hoy Bala,asfed eight years^ who 2 an away fmia hmm 
in iS77 most in all probability have died before September^ 1S7H. 
There is no pi esnmption in law that heeanse he was ali\e in 1«S77. 
therefore he was alive in 1878. In this \iew of the case, do^endant^ 
cannot^ in my opinion, successfully contest phiintifFs (*laim under 
the document A ; and plaintiff, therefore, is entitled to ha\ c tin 
decree of the Assistant Judge revei’sed and that of t!ie Sub- 
ordinate Judge restored. 

I'Ceree neersid. 


APPELLATE CIVIL. 

Sif O, F* Pariati^ Kt.j C/tuf Justke} and Mi, dn^flce Candj/, 
FAKIIvGAUBA (opwKtI2sal Pl uxtiitj, AFPEi,nA.M?, n G\TsGI (oeiuinu 

BePENBAKI), ilrspOXBEND 

Mii^sUnd and for ^o^sesi^ion of %V{fe~-TrifL herself- defaulanf-^ 

Lmitaiion-^Limltatmi Ad ^YF of 1S77;, 8r7/. JI, Aiir?,Q-^Mehiitalwn 

of C07ijufful n^hfs—Bemand and tefmal----Oon6fmln^ came of admi 

-'Lhniiatm Act (A’' Fo/ 1577), Sec* 23. 

Where a husband sued to rocovoi i^osses'.lon of lib vift, miVma ilie ^\ife 
herself the defendant to the suit, 

Meld, it was in substance a suit for the les'itution oi conjugil rlglits, 
and article 35 of the Limitation Act (XV of 1877) applied. 

The demand and refusal, which foim the staiding point foi limitation iinder 
article 35, are a demand by the liuslmd and ref usd by the Ife (01 e te? 
being of full age. 

A positive refusal on llie part of tlie wife to letuin to hoi Imsbaud is not 
essential to the hnsband’s cause of action. 

Qjm-e-Whether in case of a refusal by a wife of full age to a demand made by 
her husband, that she should return to him, a suit by him for her rocoveiy i^ 
barred^ under article 06 of Schedule II of the Limitation Act (XV of 1877), or 
fells within the pun lew of section 23 as bas-d on a continuing cause of action ? 

*■ Second Appeal, Ko 930 of 3897. 
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Secoitd appeal Troin the decision of L. Cramp, Di'itritfc Judge 
of Dluirw Jr (confirming the decree of Rio Bah.ilur Cciugidhar 
Y. Liniaye, First Class Rabordinile Judge). 

Suit by a luisbaud to rceorer possession of his wife. The 
defendant was the w'lfe heisolf. The parties Aveie Lingiiyats 
and lesided in Dhdrwar. 

The defendant contended that she and the plaintiff belonged 
to different «eots of the Li igdjat caste, and that theio could be 
no lawful inaniagi between them. 

The Subordinate Judge found that the defendant was not the 
lawfully niariied wife of the plaintiff, the parties belonging to 
the different sects of the Liugilyat caste, and there being no evi- 
dence of any custom sanctioning such marriages Ho also held 
that the claim was time-barred under articles 34 and 35, Sche- 
dule IT of the Limitation Act (XV of 1877). 

The plaintiff appealed, but the Judge (T. Hamilton) summarily 
dismissed the appeal under section 551 of the Civil Procedure 
Code (Act XIT of 1882). , 

The plaintiff preferred a second appeal, and the High Oouit 
reversed the decree and remanded the case. See I, L. R., 22 
'Born., 277. 

On the lomand the Judge found that the suit was bailed by 
limitation, and he coniiiined the deciooof the Suboidinato Judge. 
The plaintiff preferred a second appeal. 

Mondii P. Kidoflar appeared for the appellant (plaintiff) : 
—The suit is not bailed. The Judge applied article 3 1, Schedule 
II, of the Limitation Act. Wc submit that neither article 34 
nor article 35 are appliciblo. This is not a suit for the re.stitu- 
tion of conjugal rights; it is a suit for the institution of such 
rights. Article 34 applies to a suit for the recovery of a wife 
W’ho is in the possession of a third person. 

If the Limitation Act applies to such a case as this, section 23 
of the Act applies, the case being one of continuing wrong— 
Ilemehaadw 87iw^^ •, Bai Snri x. Saahla Biraohtmd^ ; Binda v. 
Kaunsilla'^'. ' ' 


(') K J., 1S85, p, 124 (2) (1892) 1C Bom,, 711 

(8) (1890) 13 All, 126. 



BOMBAY SIBIES, 


The defendant relied on the defence of limitation. The Inir- 
den, therefore, lay on her to prove that there was no demand ami r\Kiii,( \ro* 
refusal within two years of the institution of the suit, 

Sactaskiv B. BahJile appcvxred for the respondent (defendant) - 
Both the lower Coiuts have held that there was no demaird 
and refusal. Therefore, the suit was rather prematrrro than 
thne-barred. Iir onr written fatstcnieut there is an allegation 
that there nas repudiation on our part immediately after the 
marriage. 

Next we contend that the suit is gov orned either by article 
or article 35 of the Limitatioir Act, and it was iireumbenb upon 
the plaintiff to prove demand and refusal within two years of 
the suit. For the purpose of the Limitation Act no distinction 
can bo drawn between a suit for restitution of conjugal rights 
and one for institution of such rights. As to tire general right 
of a Hindu to claim back his wife, xve submit that the right can 
only be exer-cised after demand and refusal. Having regard to 
article 35 wc contend that the suit is premature, there having 
been no demand and refusal and consequently there was no cause 
of action. The plaintiff may make a fresh demand and institute 
a fresh suit. 

Frit CemAM ; — TS'e are unable to agree with the District 
J udge in this case that the suit is barred by limitation. It is a suit 
bj the plaintiff, who alleges that ho is the husband of the defend- 
ant, in which he seeks to locov or possession of his wife, the defend- 
ant herself. It is a pcculiov mode of stating the relief to which, 
if his allegations are true, tiro plaintiff w ould be entitled. The 
w'oman could not well be ordered to give possession of herself 
to the plaintiff. That is the appropriate remedy when the de- 
fendant is a third party who has the wife under his control. 51 

The appropriate form of decree in this case w'ould be one which , j, 

after making a proper declaration directs the defendant to go to 
the plaiirtifPs house — Fumtoul llosseia v. Jana ^ 

The suit is, however, we think, in substance a suit for the 
restitution of conjugal rights, arvl article 35 of the schedule to ! . • . ‘ _ 

a)(lSf8)iCal,588. . i 
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the Limitation Act is the ai^ticle which is appropriate to it The 
Distiict Judge has held that the suit is barred^ because the defend- 
ant and some of her witnesses have deposed to o demand and 
refusal six or seven years ago, but the demand and refusal to 
which they refer took place when the defendant was a minor 
of the age of fifteen or sixteen yeai's. The demand and lefusal, 
which form the staiting point for limitation under article 35, 
aie a demand by the husband and refusal ]>y the wife (or vice 
tend) being of full age- A refusal by the wife when a minor 
does not cause the statute to commence to run- That being so, 
the demand and refusal deposed to on behalf of the defendant 
must be eliminated from consideration for the purposes of limita- 
tion. Tlie defendant appears to have attained majority about 
two years before the suit. She was about 21 when she gave Her 
evidence in November, 1894. The suit was first filed on the 9th 
August, 1893. It is, therefore, clearly not time-barred. 

Before us it contended that the suit is premature, as no 
demand and refu«=al have been proved. No cause o! action, 
therefore, it is said, has accrued to the plaintiff*. The English 
Courts in suits of this kind require that there shall be a demand 
by the husband upon the wife to return to cohabitation before 
a petition is presented for restitution of conjugal rights. That is 
under a lulo of Court (Rule 175) : see Browne and Powlos on 
Divorce, p. 135. There is no such lule of Court here, but the 
Limitation Act appears to recognize the necessity of a husband 
asking his wife to join him, or to return to his house before he 
can file a suit to compel her to do so. Assuming that to be 
the law, there is evidence here, which apparently tl)e District 
Judge docs not disbelieve, that the plaintiff called on the defend- 
ant to return to him two years before the witness, (Exhibit 31), 
gave his evidence, which would bo about a year before suit. A. 
positive refusal on the part of the wife cannot be essential to 
the husbaiKPs cause of action. She might alwmys leturn evasive 
answers to his demands or silently ignore them. Here there is 
BO doubt as to the position taken up by the defendant. She has 
always alleged, and still alleges, that the plaintiffs marriage %vith 
her is invalid and that she is not his wife, and she refuses,, 
therefore, to live with him- We cannot doubt that this state of 
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of llic Givi! I’roceiluie Coilt* was and inide rftnrnaLlo on 

tie StliMarcli, 1891. The plaintiff, Lowever, failed to attend, 
and his darklwist was di^inisstd on the owl April, 1891. 

On the lOth April, 1891, plaintiff applied to the Conrfc for a 
return of the copy of the dt mo which had been filed with his 
darkhdst. 

On the 23rd February, 1897, plaintiff filed a second darkhast 
for execution. lie contended that his application of the 10th 
April, 1891, for a return of the copy of the decree wa-' a step in 
aid of execution and presented the bar of limitation. 

This contention was ovcirulod by the Court of first instance, 
and the darkhdst svas rejected as barred by limitation. 

Thi=s oi’der was upbcld, on appeal, by the Distiict Judge. 
Plaintiff thereupon preferred a second appeal to the High 
Court. 

31. r. Bhat for appellant. 

K G. Oliandavarlmr for respondent. 

The follow'ing authorities were cited in argument 
Hannan v. Sishat/iri BhaJdJia'd^'> ; Cloiulhnj Paroosh Earn v. KaU 
Puddo'^t Raj knmar Banc iji V. RajlahM Pair-''} Gojpilandhu ,>•. 
BonihimtP^ AglwreKali Del>l\. Prositnno Vooma/<-^> ; Chnidrtb 
Nttih \ . Qwroo Proi.unna '°'> ; Krishiaij^ar v. Vcnha^i/ar'~>. 

PAnsoxs, J. The point is ss-hethcr the action of the decrce- 
holdor asking the Court for the return of the copy of the decree 
filed with a former claikhast is applying to the Ci urt to take 
some step in aid of execution of the decree within the terms of 
article 179 (4) of the Limitation Act. In my opinion it is not. 
The words of the enactment seem clear. They require an appli- 
cation to he made to the Court for it to take some step in aid of 
execution of the decree. The return by it of a copy of a docu- 
ment cannot, in my opinion, he held to ho a stop in execution 
taken by the Court. If the copy w’-ere a necessary adjunct to 
an application for the execution of his decree, it would be, at tho- 


(4 (1S8S)11 Mad.,33C 
r>) (1805) 22 Cal., 827. 
( ) (1895) 21 Cal., 373. 
Cn (1882) 0 M d., 81. 


W (1882) 3 Mad., 141. 

(1889) 17 Cal, 63. 
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most, an act which would enable the applicant lo make that 
application in the future, lie is not, lioweror, ret|uirod by law, 
when he presents his aj^plieatiou to execute the decree, to file 
along with it a copy of the decree. Tins is provided by rule 
only. No doubt when ho presents his application he is bound to 
present it in the manner required by the rules of the Court, but 
it seems to me that he would not bo entitled to treat an appli- 
cation to the Court to obtain something which would enable him 
morety to comply wdth the rules as an application to the Court 
itself to take a step in aid of execution. For instance, to take a 
somewdiat analogous ease, assuming that the Court supplied the 
paper on which, under the rules, applications were to be made, 
I do not think that an application for the paper on which the 
application for execution was to be written would bo entitled to 
he called an application to the Court to take a step in aid of 
execution. This is the principle of the decision in Gopilandhu 
V. DoJubuYid^^ and in Aghore Kcili Dehi v. Prosujitio Coovuci'fi^ and 
is, in my opinion, a perfectly correct one. The decree is con- 
firmed with costs. 

R.VNADE, J, : — The appellant in this case obtained a decree on 
21st June, lt)S9, in the Past Class Subordinate Judge’s Court, 
Poona, which was finally confirmed in second appeal on 20th 
June, 1802. The decree dirteted certain works to be I'omoved, 
and the respondent was restrained from doing any new work in 
the wall or obstruct appellant in repairing his wall on respond- 
ents side. The first darkhdst for the execution of this decree 
was given on 20fch January, 1801. Notice under section 248 
was issued and made returnable on Sth March, 1S94, when re- 
spondent obtained a postponement till 3rd April, 1834. On that 
day, appellant fulod to attcn.l, an I the darkhdst was dismissed 
for bis default. On the lOih April, 1894, appellant appilied for a 
return of the copies of the decrees filed with his fir^t darkhdst 
and hs^ gave his piosent darkhast on 23rd February, 1897, filin^v* 
the copies of the decrees returned to him. In this darkhdst the 
appellant stated, that though more than three years had elapsed 
since the presentation of the first darkhast, yet the second 
darkhiist was within time by reason of the notice under section 
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248, and the application made hy respondent on the Sth March, 
1834, as also by the order of 3rd April, 189 k In both the lower 
Courtb, as also befoie ns, the appellant did not rest his case on 
cither the proceedings of the Sth March or 3rd April, 1894, but 
it was contended that the application of lOtli April, 1834, for a 
letiirn of the copies of the decrees prevented the bar of limit- 
ation. Both dhe Courts below overruled this contention, and 
held that the darkhast was tinie-borred. We have now to eon* 
sider how far llie application of lOili April, 1831, can be eon-* 
sidered as a step in aid of execution ^\ithin the meaning’ of 
danse 1 of article 179 oi the Limitation Act. 

The point has never Icon formally raised and decided in this 
Court The Madras High Court has, however, ruled in Gopilif nHhu 
v. that an application hy a decree-holder fora copy o£ 

the decree with intent to apply for execution is not a stop in aid of 
execution wdthin the meaning of article 179, clause 4. Two deci- 
sions of the Calcutta High Court to the same effect are reported in 
Giififfa Feu^Mcl v. Dehi Sundau^^\ as also in lluj^iunar Banetji w 
FqjkUii Dabi^ \ The appellant's pleader, however, urged that 
the Madras ruling did not apply because the ground on wdiich it 
WRb based as that, under the pro vb ions of the Co<le, it is not 
aholutely necessary to file copies of the decrees with a darkhdst. 
lie contended that the rules framcxl by this Coiut rcfiuired the 
production of such copies, and that, therefore, the ruling is in- 
operatic e here. Wc do not think th li there is any difference in 
the rules fiamed by this Court and tlio^e to which the Madras 
High Court refers in its judgment, and the ruling, therefore, is 
one which applies to the present case. If applications for copies 
of decrees were held to be steps in aid of execution, the stalling 
points laid dow'n in the first three clauses of article 173 would 
be enlarged, and an element of uncertainty introduced which 
“would defeat the purpose of the law. As regards the Caleatta 
decision in Gufitja Poshad v. Debt Sundctri^^'^ it was argued that 
the decision would have been otherwise if the lady wdro applied 
for the copy had got her name entered as heir in the record in 
the place of the deceased judgment-creditor. This circumstance, 
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APPELLATE CRIJIINAL. 

Befolu Jusiiee Bu}SJdh aihJ Mr, Judico Maandu 
QTJLEN-EMPFvD&S ??. GANUIA a:.d omu s 
Criminal procedure--- J vdgcs ehargi ^hwnb---Iicii aded 

confc^sions'^^^di xis&ihilitg SficJi conj'tsstons witJtout coiiohoi ditt sitJlcucc 

— Emdence. 

The accused ivere tiied fur mmdtu The SiSbioiis Judge in his dwgeto 
the jury discussed the eMdcuc0genei\lh,de«5tnbing it as very pooi e%k!cnco 
which, standing alone, amoiinttd to nothing. Ho aLo told ilio juij that, as 
iegaids retr icted coafe'^sious, th^^* kv. is that j ou aie to Luk for cDiroboia- 
tioii in independent cMdence. If that s^ipplits such coiiobuiatiai that >uii 
can confidently say,' the confcs^ioab must be alsoluttly tint/} on can act 
upon them, otlienAise not.” 

Heidi that the cliaige ^^as deftctue. The Sesaioris Judge ought to Im'^e 
summed up the evidence to the jui), calling then attention to the irateml 
paits of it, and leaving them to foini then o'vmi opiinon on it, instead of 
ti eating it generally. 

iZe^d, also, that the Judj‘e had imsdiiected the juiy, as theie is no rule of 
law that a retracted confession cannot be ticated as eudeiice unless it is 
oonoborated in mateiial particalais by indepindent reliable ciidence. 

Appeal by the Local Government from an older of acquittal 
passed by F. C. 0. Beaman, Sessions Judge of Belgaum. 

The accused, who ucro eight in number, veie tiied on a 
charge of murder under section 302 of the Indian Penal Code 
tActXLY of 1860). 

In his charge to the jury the Sobsious Judge said as follows 

Tho whole case tains on the confessions which have all been leti acted 
For if you eliminate the coufcssion", what lemaiiis ^ Tins much onl}. 

General evidence of iP-will against the complainant. But this Is 
eommou to the whole country side and in no sense paiticuUi to the accused 
or any of them. 

“ B* Veiy poor e\ideace of witness to conspiracy. 

0* Tory poor evidence of one witness as to seeing some of the aocased 
going together on the night of the minder. 

^ D. Production of a gun in presence of the paiich by one of the aecused. 

That evidence standing alone amounts piacticall} to nothing. 

* Cummal Appeal, Ko 122 of i$0$. 
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caimot c\eB dlieei \oa to iijdepciidi^it cunoboiation of tbe Initl tk»U‘ PBfli* 
to be befoie j uu ioiind a vculiet oil lebactMl eonfe&siaii. TiiLliw 
>ou aic to look foi cuiroboiatlOH in the iiidtpoiulent tudiiue. I£ ih ^ i 
plitb biicli coiioboralion that } oii c iii conklcntlT hat , nhe c aunt 

bo substaBiwlB true/ 3 on can aet apm thorn, othorui'-e ii t , * ^ , 
It is very unsafe to act upon an nncoiroboiatcd retracted toufc'Slon/* 

Tue jury by a unanimous \cidici acc^uitied all the accused. 

The Sessions Judge accepted this verdict and directed the 
accused to be acquitted and discharged. 

Against this order of acquittal, the Local (ioTerumeut ap- 
pealed to the High Court. 

Eao Bahadur /, Khlikar, Goveiument Pleadei', for 

the Crown. 

DtiHati'ifu K. Itlgiivgl for tlic accused. 

PAPbOss, J: — The charge of the Sessions Judge to the jury 
in this case has been attacked on many grounds, but it is 
sufficient for us to notice two of them only. First, that the 
Sessions Judge did not sum up the eiidenco to the jury caliin<T 
their attention to the material facts of it and leaving them to 
form their own opinion upon it, but treated it generally and 
called it ^‘very poor evidence, ’ w hich, ^'standing alone, amounted to 
nothing. With reference to this, wo would draw the attention 
of the Sessions Judge to the judgment of Sargent, J., in Reg. , . 
Fatteekand^^K Secondly, that he misdirected the jury by telling 
them that in the case of retracted confessions “ the law is that 
you arc to look for corroboration in the independent evidence. 
It that supplies such corroboration that you can coniidentlv say 
‘ the confessions must be absolutely tiue,’ you can act upon them, 
otherwise not.'” We think this is a clear misdirection. This 
Court has always consistently held that there is no rule of law 
that a retracted confession must be supported by independent 
reliable evidence corroborating it in material particulars— Qtfcm. 
Fmprm^ v. Gharga^^K The Madras High Coui-t in a recent ease, 
Queen-Fmpresg v. Baman^^), has arrived at the same conclusion. In 


P) (1868) 5 Com, H. C. Bep., 83, Ci. C, (2) (1894} 19 Bom , 728, 

(y (1897) 21 Mat! , S3. 
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that case the Chief Ju^icc and Shepherd, J., say;'- We arc of 
opinion that it cannot be laid down as an absolute lule ot law 
that a confession made and subsecjncntly retiactcd by a piisonei 

cannot be accepted as evidence of hib guilt without indepcndtnt 

coiroboiativc evidence.” We would also itftr the Stsbions Judge 
to the Oiiminal Rulings of this Coiut, 12 of 1890 {Imp. v. Oenv) 
and 3 of 1898 (Imp. v. Balp.), especially the latter one, where 
the subject of confessions is devlt with, and the case of Queen- 
Empress v, 21aihi Lai 

We reverse the ae(|ultttilb o£ the ticcusccl and direct theiii 
to be retried. 

<0 (1807) 20 All, 130. 
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B(f(jre ihe IJonoumVIc 3 /a Far&OM^ {Aiiing) Claef Ju^Uee^ and 
M} ♦ tTu&fttc Manade* 

SATU AKD A^OT^ILE (OBIGIN'I. DeIENEIKT^), ApELELAMS, I'. HANMAAT- 
KAO GOPALEAV NISIBALKAE (oiigi5.al Plaimhe), Eesposeem.* 

Citil Pwi^uie Code {Ad XlVoflSai), .'s'ec of a plan'tff 

io atten I os a iiii/iebs* 

A pUiut;i£ ^lio was lepioseii^ed byaplvidei was suminoiisd ilia iWaiice 
of a defend mt toaHend tlio Court iiiid to gi\ e eudeneo on lih belialf on tb® 
diy fixed foi final lieaiuig. Tbc pUiutifi: refused to attend on tlio gioimd that 
lie was a person of rank and was exempted from personal appe ii mco in tbe Coiir ^ 
of a Nathe S a^c. Tlie first Omri, coAisldoung tlio peisonal appearmcoof the 
plaintilf necessary} isbutdau oidox luulei boc^ ion 120(0 of tbe Cnil Fiocednic 
Code (Act XIY of 1882) that be sbonld aHenI, and, on Ids tailiue to do s j, passed 

^Appeals Ko 87 and 39 of 1897 from oidtr, 

(d Section 123} Ci\il Frocedmie Lode (Act XIV of IS 82) 

<*If tlio pleader of any party w bo appeals by a pleader lefuses or is unable to 
answer any matmal (jnestion i elating to the smt nlncb tbe Ooiut is of opmion that 
the party whom be represents ought to aiswer, and is hkely to be able to answer if 
interrogated in pei&on, tbe Court may postpone the bearing of the suit to a futuie day 
And direct that such party shall appear in person on such day. 

“If such party fails without lawful excuse to appear in person otitbe day so 
Appointed} the Court may pass a decree against him, crmale such order In relation 

to tbe suit as It thinks fit.” 
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a decree a^unst luiii. On ap^ralj ilie J u levei^d iLt? d* tree and lemanded 
tlie case for tiial. 

J/dd^ eondrmiiig the order of reaiand, that the order aud decree of the 
Court vvera alike illegal, as the pkiiitiff having appeared by a pleader, the 
Court had no power to issue an order under section 120, tinltss the pleader had 
r^^futocd 01 ^\as unable to aus^^er a material question. 

Apflah against an order passed by F. 0. 0. Beaman, District 
Judge of Belgaiim. 

One Hanmantiao Gopaliav Niiubalkar, a resident of Kolhapur, 
brought a suit in tlie Court of the Subordinate Judge of Chikodi 
to recover rent due under a labalayat. The defendants denied 
their liability. 

After the issues had been framed, the plaintiff was served with 
a summons as witness for the defence to appearand give evidence, 
but he refused to comply with it, on the ground that he was a per- 
son of rank and exempt from personal appearance in the Courts of 
the Mallei aja of Kolhapur. The Subordinate Judge being of 
opinion that the questions which the defendants proposed to ask 
the plaintiff were of such a nature that the latter should appear 
before him to answer them in person, issued a notice under 
section 1£0 of the Civil Procedure Code (Act XIV of 18S2) 
requiring the plaintiff to apperr in person on a certain day and 
informing him that the suit would be dismissed if he failed to 
appear. Tlhe notice w\as duly served, but the plaintiff did not 
attend, the reason assigned being that he was a person of rank 
who enjoyed the privihge of exemption fiom personal attend- 
ance in the Kolhapur Couits. Upon this, the Subordinate Judge 
dismissed the suit, observing that though the plaintiff was 
exempted from appe trance from the Kolhapur Courts, he did not 
enjoy the same pri\ilego with respect to the British Courts. 

The plaintiff appealed and contended that section 120 did not 
apply, inasmuch as hib pleader did not refuse, nor was he unable 
to answer any material questions relating to the suit The Judge 
reversed the decree and remanded the case for re-triah The fol- 
lowing is an extract from his judgment : — 

The learned J ulge halo v as in error in dismissing the suit under section 120, 
OhH Procedure Code He.ther does section 137 apply. The first of those sections 
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1898. provides for tli<? appearance of a parity not to gi\ e ovMenee, but to put tbc 0 nirt 
in pss 0 :ssion of information nec3.*'Siry to tlie framing of issues or other points 
1?* in the conduct of the suit. The second of iho^e sections provides for the case 

HaxMAKTBAO q£ ^ party who is in the eye of the law altogether absent. Here the plaintiff was 
roprosonted by a pleader. The plaintiff wm suinnaoned, like any other wi^esa, 
to give evidence.’ ' 

The defendants appealed against the order of remand. 

£alaji A. Bliagavai and MaliarJeo F. Bliat for the appellants 
(defendants). 

Vnsudev G, Bhan7car/car for the respondent (plaintiff). 

Papsons, 0. J. (Acting): — As the plaintiff appeared by a plead- 
er, the Coini had no power to issue an order under section 120 
of the Chil Procedure Code, unless his pleader refused or was 
unable to answer a material question. No such refusal or inability 
is noted on the record. What appears therefrom is that issues were 
settled on the 5th March and that the plaintiff was summoned 
at the instance of the defendant to attend the Court and give 
evidence on his behalf on the 23rd September, the day Exied for 
final hearing, and that he failed to attend, and that the Court there* 
upon issued an order under section 120 that he should attend, 
and on his failure to attend passed a degree against him We 
think that the District Judge was right in holding that under 
these circumstances the order and the decree were alike illegal, 
and we dismiss these appeals with costs in each on the appellant* 
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Before Mr. JuHwe Parsons m3, Mr. Jiistice Uamde. 

CHA™tA PAEASHEAM to Appiicaot, ». EAM- 

'^^^^>-AgncuUuusi-.:m!nm Jo^ 7 1879), Secs. 3 (z). 53 and 

^BPoal-SfeoialJndge-JuridioZt^'''' <zgrmlturist- 

was not an affiicnlturkf tt. i status, and on that issue found that she 

ihe meiits dismissed her claim ThJtherr^^^^^'?^ tlieoasoand on 

took np the case in revisimt ro J5 thr^reTf; ^ who 

had The Subordinate Judge 

be deemed that he went on with the tiiM° i • t- ®o it must 

aie decree passed was one not under Cliapter Il”of tV^B^Tu 

Belief Act, but under the general proviskns of fi Agriculturists’ 

XIV of 1882). By section 53 the reral jt^^^^^ 

doeisrons and orders passed b j^bordinate Jud.J..H °T 

.r Agriculturists’ Belief Act- 

. . The provrsrous of this chapter (II) ghaU apply to- 

(*) Suits for the redemption of mortgaged pronertv wh^n +r. i • . ,» 
there are several phiintiffs, any one of the nulZfP ^ ^ plaiutrfE, or, where 

63. The Listrret Judge may ri? 

or propriAy of any decree or Ler passerby T the legality 

other matter under Chapter II, Chanter TV ^ “ ®’'^’’'l““te Judge in any suitor 
Kgnlarity of proceedings therein, call for Tnd 
matter, and pass such decree or order thereon as he th'Mt ■ ^ 
and any Assistant Judge or SiiborditiQfn t i 
onder section 52 may similarly, in any distitf fo?°'r? ^ G®~ent 

and ejfainino the record of any such suit or m f f appointed, call for 
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Pe/ Pabsons, J- -—It IS only when tlie pUintiiS is admitted and pioved (not 
meiely wlien lie claims) to be an agiicnltniist tliat tlie Conii lus jiiiisdietion 
to tiy a suit nndei Chaptei II oi ilio Act The question of status oiiglit to 
bo laised and decided as a j)ielxminai'v issue. 

APPLicmoK under the extiaordinaxy jurisdiction of the High 
Couit (section 622 of the Civil Pioceduie Code, Act XIV of 
1882) against tho decision of Khan BahMur Navroji Doiahji, 
Special Judge under the DcMdiaii Agriculturists^ Relief Act 
(XVII of 1879). 

The plaintiff sued to redeem and recover possession of certain 
land, alleging that she was an agriculturist, and thus entitled to 
the benefit of Chapter II of the Dekkhan Agriculturists’ Relief 
Act (XVII of 1879). 

The defendants denied the mortgage and contended (inter aha) 
that the plaintiff was not an agriculturist, and that the suit was 
barred by limitation. 

The Subordinate Judge found that the plaintiff was not an 
agiicultuiist, and having done so he held, on the merits, that tho 
plaintiff was not the owner of the equity of redemption and that 
the suit was banod. He, therefore, dismissed the suit. 

The plaintiff applied for re\ision to tho Special Judge, who 
reversed the decree and oiJeied that plaintiff should redeem and 
ieco\er possession of the pioperty on payment of ninety-nine 
rupees to tho defendants within siv months. In his judgment 
he stated that the plaintiff ^ must ceitainly be taken to be an 
agriculturist.’”’ 

Against this order defendant No. 3 applied to the High Com t m 
its extraordinaiy jmusdiction to set aside the decree of the Spe- 
cial Judge, contending that he had no jurisdiction in the case 
and that tbe plaintiff having been held by the first Court not to 
be an agriculturist, the provisions of Chaptex* II of the Dekkhan 
Agriculturists^ Relief Act were not applicable. A rule nhi, was 
granted and now came on for hearing. 

MaJiacleo R Glmthal appeared for the applicant (defendant 
No. 3) in support of the rule The question is whether the 
Special Judge had jurisdiction in the matter. We contend that 
he had not. For the Subox^dinate Judge had found that th^ . 
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plaintiff was not an amiculhirki- • i 

taken that he decidca the suif in’l • ^ ' 

in the specW «"<1 

the Del*h.n Agrionltariets' Relirf ir ^ °f 

Chapter IT, then L doubt \h ttecidcd tho suit under 

jnriedicUoAo elrlifth ^ , T /“'’‘"‘T””''' 

circninstanees the plaintia’s ren T njvi^ion. Under tho 
Judge. ^ remedy lay jq appeal to the District 

Thf Sp^kl opponent (plaintiff) showed cause 

for revision. "'PP’foatfou 

was an agiicultuiist. The Sne^’V^!?^ oleaily stated that .she 

‘ta the :l; ofrgSSrist 7.rf 

tamed herself by agiicultfre Tim I 
under the oiiginal Act (XVII of 1870 
«nder the amending Act (VI of isofo !! . " 

ta appeal. Astoth:p„„lIetlrK;Lw;"(^^^^ 

p i-pociai Judge see section 53, 

aode^pSnnfc ■ »it tor 

Asricultnrish’ MieEAot, allcoinlthnUhlf *''* 

entitled to the benefits of that Iet° Tl ef f T ^^nculturist 
statement disputed her status and ' ®^ondant in his written 
point, the Subordinate Jud^re decided ® 

an agriculturist and could not avail hei-^^If ° ^a.s not 

culturists’ Relief Act. The Subordinate T f ? ®®J^khan Agrf. 
dispose o£ the ease as he should have' .7“-' did not 

decided tho other issues rirf , L a v ™'J’. tat he 

tta owner OP the e,niv or^tnld ’ttaf i"*'®' 
time-barred, rejected the claim The dn..- i ff "'" 

case on revision nndor seefion 53 of IhLAct an7° ‘7 “I” 
in favour of the plaintiff. ^ passed a decree 

It is contended that the Snecinl T „4 i , 
since the decree passed by tho LbordinatT J i«nsJiction, 

it . seed one. SecL 3 oTof to Act J 
tta Plaintif is an agricll/,^:^.' 1 tZ” 

^ not when tho 
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plaintiff claims to bo an agricultaristj but when bo is an agricul- 
turist, that is to say, when he is admitted or proved to be an 
agriculturist, that the Court is given jurisdiction to entertain 
and try a suit under Chapter II of the Act. Directly the Court 
finds that ho is not an agriculturist, (and this point, if at issue, 
ought to be raised and decided as a preliminary one), the Court 
has no jurisdiction to proceed under that chapter. If, as in the 
present case, the Court, after finding that the plaintiff is not an 
agriculturist, goes on with the trial of the suit, it must bo deemed 
to do so only under its ordinary jurisdiction, and the decree 
passed would not be one passed under Chapter II of the Act, and, 
therefore, final, but would be appealable under the general pro- 
visions of the Civil Procedure Code. The Special Judge is, by 
section 53, given jurisdiction only over decrees or orders passed 
by a Subordinate J udge in a suit or matter under Chapter II. 

If what I have above said is correct, it clearly cannot be said 
that a decree is passed in a suit under Chapter II when the Sub- 
ordinate Judge has found in that suit that the plaintiff is not 
an agriculturist and is not entitled to bring a suit under that 
chapter. I think in these cases that the suit is governed, not by 
the description that the plaintiff gives of his status, but by his 
actual status as determined by the Court in which his suit is 
filed, and that the jurisdiction of the Special Judge to hear an 
application for revision of the decice or order passed in the suit 
must depend upon the same determination. 

We make the rule absolute with costs. The application to the 
Special Judge is ordered to bo returned to the applicant. 

Ranadb, J.:— The question of jurisdiction raised by the appli- 
cant in this case is one of some importance. It is not disputed 
that before the repeal of section 73 of Act XVII of 1879 by 
section S of Act VI of 1895, the decision of the question of 
status by a Court of first instance was final. The consequences 
of this finality are discussed in 3Ialkar v. Mahalkffapa 

V. Nemchani^'* md Gyanmal y, Bamchandra^^l In the present 
case, the decision was that the respondent, original plaintiff, was 

0) P, J, for 1837, p. 35. ( 2 ) p, 

W P. J. for 1896, p, 318, 
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not an agriculturist. This decision being final, the case was 
tateii out of the description o£ suits falling under Chapter II of Jjuimmm 

Act XVII of 1873, and the Special Judge had no jmisdiction to baV 
exercise his rcYisional powers in respect of it. cuANUEi. 

It was, however, contended that, by reason of the repeal of 
section 73^ the finality of such decisions on the point of status of 
the Court of first instance was removed^ and the Special Judge 
could exercise his revisional powers in all cases where ho was 
satisfied that the decision of the question of status was incorrect, 
and that the mortgagor seeking redemption was an agriculturist. 

It is not, however, easy to see how the repeal of section 73 
could confer a new jurisdiction on the Special Judge which he 
did not possess before. His jurisdiction in the matter of such 
suits is regulated by the pro\ isions of section 3, clause (i), sub- 
clausc (z), which the amending Act has left untouched. That 
clause gives him jurisdiction in cases when the mortgagor seeking 
redemption is an agriculturist, and the claim is valued at a cer- 
tain figure and the property is situated within certain districts. 

These limitations must bo strictly observed. The only effect of 
the repeal of section 73 is that, in cases where he has jurisdic- 
tion, he is not bound by the decision of the Court of first instance 
when it finds that the perbon seeking redemption is an agri- 
culturist- If the Special J udge finds that this decision is not 
correct, he may revise it, and if ho finds that the plaintiff is not 
an agriculturist, he must refer the applicant before him to the 
District Court. In the same manner^ if the District Judge finds 
in an appeal bcfoi^c him that a certain person seeking redemption 
was an agriculturist, though held to bo otherwise by the Court of 
first instance, he can, since the date of the repeal of section 73, 
reverse the decision of the Court below, and then return the 
appeal to be filed as an application before the Special Judge if 
the other limitations hold good in the particular case. This is 
the only change effected by the repeal. In the present case the 
decision of the Court of first instance that the respondent-plaintiff 
was not an agriculturist excluded the case from the description 
of suits falling under Chapter II, over which alone the Special 
J udgo has jurisdiction. The only remedy open to the respond- 
ent-plaintiff was by way of appeal to the District Court, 
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- , V. BaU<^\ followed in Usmanhhai r 

ImrataUz^% no doubt recognize, the veiy large powers possessed 
by the Special Judge under the Dekkhan Agriculturists’ Eelicf 
Act to interfere with decisions on questions of fact as well as of 
law, but this wide power cannot bo held to cover eases where ho 
acts without jurisdiction as in the case before us. The decision 
m Kondap v certainly went much further, but the lulinn- 

IS express y based on a lond-fide mistake of facts on the part of the 

xt The ruling has no application in the present case, as there is 
no dleg-ation here of any such mistake. The same remaik holds 
true of the ruliiy vaMagvant v. Rango'^\ iiJmre this Court held 
that when the &st Court had disposed of the case .as falli" 
under Chapter II the Special Judge’s jurisdiction was not ousted 
by leagon of liis finding that the inorto-ai.e iraa fop a T.v. 
than .ho Unii.n.i„„ Wfi d„„. =3. 

of the ppMent cat, do not finite pcsomblc thooe of Iho XZl 
m Janardhan v. Ananl, .1, whore the effects of the repeal of see” 

tion /3are discussed m resneei} of f]iA -Jn/ t x ^ ^cc- 

Judges, but the principle laid down there holds^oqualll 
respect of the Special Judge. Just as the Disii-ip/ T J '’i 
power to hear an appeal i„"a cate faHiag iS' OhStef 7,”: 

It bound to return the appeal to b„ fiw „ an InW , 
the Special Jndge, the Special Jndge in ihia case h- 1 
to dispose of the application before In. u.eTe I “ 
wa^bonnd to refer the applicant to his ro.ody by "j, 

Wo must, therefore, make the rule abfhnlnfn i ^ 

decision of the Special Judge, and direct the rkrondont^r'^" 
his remedy in the District Ooiut Pondont to seek 


(I890) 15 Boip,> ISO, 
P* J. for 1893, p. 14$» 


Ruh made, absolute. 


P* h for 160G, p. 300 , 
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Before J/f# Justice Parsons md Mn Justice Eanade* 

PAYAFA AELKAPA PATEL {oeigikaIj PiAiNTin), Appex»lanx, n, 
APPANNA iiisTD OTiiEKS (oEieiNAL Deeendakis), Besfondekts.* 
Hindu law — Adoption — Adoption hp widow if a predeceased son — Consent 

of moiher-inJaio — Adoption must he hp uidotu of the last full owner*-* 

Exceptions to this rule* 

By Hindu law as settled by judicial decibions, it is only tbe widow of the last 
full owner who has the light to take a son in adoption to such owner, and a 
peisonl^in whom the estate does not vcbt, cannot make a valid adoption so as to 
divest (without their consent) thiid j)aities in whom the estate has vested, of 
their propiietaiy lights. 

To this iule theie aie four exceptions — 

1. In the case o£ co- widows. Though, on the death of the husband without 
male issue, the estate -vests in all his widows, it has been held that the elder widow 
can, by adopting a son with the e\piess or implied pei mission of her husband, 
divest the co-w idow 01 widows of thcii \ ested 1 ights The consent of such younger 
widows has not been held to be essentiak 

2 In the ease of a mothei who succeeds Ub heli to au unmaiiied son, legitimate 
01 adopted, who dies aftei his fa^hei* In such a case the light of the wdclow to 
take a son in adoption to liei husband has been conceded to hei, though such a son 
cannot piopeily be disuibed being the heii of the last full ownei. 

3* When an adoption takes place with the full assent of the iiaity in whom 
the estate has vested by inheiitanee, the adoption is \alidated by such consent. 

4 Wheie tlieie has been latilication by conduct or acquiescence. 

Per Fabso>«s, J. . — The meie fact that the adopting widow is not the widow 
of the last male holdei would noi make an adoi>tion by hei sphitually invalid, 
while any diffieully as to the inheiitai ce and the estate ib cuied by the assent to 
the adoption given b> the peison in whom that inheiitanee 01 estate is vested* 

One Bhimappa died in 1878, leaving a widow Umava and a daughtei -in-law 
Saiasvati Mm siiiviving Hib only son Baiigavda, the husband of Saiasvati, had 
piedeccased him. On Bhimappa b death hib estate vested in his widow Umava. 
In 1879 Saiasvad w iih Umava’s consent adopted a son Shentax^a (defendant Ho. 3). 
The xilaintiff in this suit sued to lecovei ceitain land which foimed pait of 
Bhimappa’s estate, alleging that it had been given to him by Umava. The liist 
defendant alleged and pioved that he had bought the land fiom the thiid defend- 
ant (Sheniapa), who was the adopted sou of Saiasvati. 

ilcM, (dismissing the suit), that the ado|)tion was valid, and that the first 
defendant was entitled to the land. 

^ Second Appeal, Ho. 931 of 1897, 
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The plaiatifE sued to rceoxci* po^scssiou of eei-taiu land from 
the first defendant, who had ou'itcd him in 1S91. The phuntiil' 
alleged that the laud had been given to him by Umavaj the widow 
of one Bhiniappa, the foimcr owner of the land. 

Umava had succeeded to the laud on the death of her husband 
(Bhimappa) in 1878. She was then sixty ycai's of age. Their only 
son Darigavda had predocoased Bhimappa and left a widow 
Sarasvati, who at Bhimappa’s death was twenty years old. 

For the defence it wm alleged that Saras vati, with the consent 
of Umava, had adopted a son named Shentapa (defendant No. 3) 
to her husband (Darigavda), and that he had sold the land to the 
first defendant, who was in possession. 

The Subordinate Judge found that Sarasvati did as a matter of 
fact adopt the third defendant with the assent of her motherdn- 
law Umava, in whom Bhimappa’s estate had vested on Bhimappa’s 
death, and that such adoption was valid, and that the title of the 
first defendant as purchaser from the. third defendant as such 
adopted son was established. He, therefore, dismissed the plaint- 
iff’s claim. 

On appeal the Judge confirmed the decree. 

The plaintiff appealed to the High Court. The only question 
raised in appeal was as to the validity of an adoption by a 
daughter-in-law in the life-time of her mother-m-law, the estate 
having vested m the latter as heir and not in the daughter-in-law, 
by reason of her husband having predeceased his father. 

JDhondu P. KirlosJcai, for the appellant (plaintiff) : — The only 
question is, whether the ailoption of Shentapa (defendant No. 3) 
is valid. We contend that it is invalid. Umava was the widow 
of the last male holder, and, therefore, she alone was entitled to 
adopt. Her consent to the adoption by her daughter-in-law was 
not sufficient to make the adoption valid. 

Ma%ehshahJ.Taleym'k'han,lox the respondents (defendants): 
— It is not necessary that the widow who adopts should be the 
widow of the last male holder. It has been held that when a 
sou dies unmarried, or without leaving a widow, his mother can 
adopt. The test of a valid adoption, iu a case like the present, is 
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wlietlier the consent of the person in whom the estate has vested 
has been ohtainech Here the mother-in-law^ in whom the estate 
had vested, consented to the adoption by her daughter-in-law, and 
she having consented, the adoi)tion was valid. It was not neces- 
sary to obtain the consent of the reversioners in whom the pro- 
perty had not vested. 

The following cases were cited during arguments: — S7ii*l D7iamt- 
dhar v. ; Vasiuleo v. Ramelicm llupcliand v^JRalhna- 

hcu^^\ Balu V. Ratnoji^^^; Amavj v. MalaJ{/cnccIa^^\ Pudma Coomari 
DeU V. The OouH of Warih^^\ Bajah Vellanhi Venkata Krishia Row 
V. FenlataBana lalslmi Naesaijya^ , Gauinjjpav, GirimaUappa^'^i 
KfhJinarav Y. S/mnkar}(w'^\ Bhoobtm Mof/ee v. Ram Kishore^^^; 

JFainan Dhendo v. Raucliandra^'^'^K 

Ranabe, J. : — Both the lower Courts have found that Saras- 
vati, the wddow of the predeceased son of Bhimappa, did, as a 
matter of fact, adopt respondent No. 3 as her son with the full 
assent of her mother-in-law, Bhimappa’s widow Umava, and that 
the adoption so made with the assent of the person in whom the 
estate vested on Bhimappa^s death was a valid adoption. In the 
appeal before us the sole contention raised related to the validity 
of such an adoption by a daughter-in-law in the life-time of her 
mother-in-law when the estate was vested in the latter as heir, 
and not in the daughter-in-law by reason of her husband havinr** 
predeceased his father. 

There can bo no doubt that, as a general rule of strict Hindu 
law as settled by judicial decisions, it is only the widow of the 
last full owner who has the light to take a son in adoption to 
such owner, and that a person in whom the estate does not vest 
cannot make a valid adoption so as to divest (without their 
consent) third parties, in whom the estate has vested, of their 
propiieiaiy rights. This position was first laid down in 
Ilussnmat BJmhm Moyee Bebia v. Ram Kkliore^^\ and has been 

(1) (1895) 20 Boto., m CO (1881) 8 I. App., 229. 

(^) (I £06) 22 Bom., 551. (7) (1876) 4 I. App., 1. 

fS) (1871) 8 Bom. H. 0 Bq)., A. 0. J , 114. (B\ (1894) 19 Bom., 331. 

(4) (1896) 21 Boim, 319. ( 9 ) (1892) 17 Bom,, im] 

C>) (I8C0) 22 Bom., 4I0« (lO) (xges) 10 Mooro^s I. App., 270. 

(U) F.J, 1897, pass,, 
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— y .. .. . repeatedly affirmed by their Lordships ia Pudma Coman Behi v. 

PAwri The Court of W %rdsO), and again in Thayammal v. Yenhatarama^) 

Aipaksa. hniTaracMm v.Bumh C/irmder^.lEffeefc was given to this 
view by the Madras High Court in Anmmmah v. Mallu Bali 
Keddy(^\ by the Calcutta High Court in Tarachum v. Suresh 
CiiMndar'*) and by this Court in Keshav v. Qovhid '^') ; Chandra v. 
Gojaraiai<^). In most of these cases the estate had vested in the 
daughter-in-law by reason of her husband having survived his 
is-ther—Mussumat Bhoobum Moyee Delia v. Bam Eishore ; Thyam- 
malj. Yenhatararm, Tarachurn v. Sureah Chmder, Krishnarav 
V. Shanliarrav'‘^> mA Keahav v. Govind, and it was held that the 
mother-in-law could not by exercising her power of adoption 
defeat her daughter-in-law^s rights. The same principle governs 
cases when the son dies before his father, and it is the dau^^hter- 
m-law who seeks by adoption to divest the mother-in-law of 
her nghts— NAri Dhamidhar v. QUnm, The same rule applies 
to the ease of collateral relations~Niyje;<a»(? v. Rahhrnabam ■ 
Amammah v. MalU Bali Beddf^) ; Chandra v. Gojarahaim. 

Although this is the general rule, four distinct classes of 
exceptions or qu^ifications to this rule have been recognized. 
The first exception has reference to the ease of co-widows*. 
Though on the death of the husband without male issue, the' 
estate vests in all his widows, it has been held that the elder 
widow can, by adopting a son with the express or implied permis- 
sion of her husband, divest the co-widow or widows of their vested 
rights. The consent of such younger widows has not been held 
to be essential-Mrn«5a.- v. Badhalai<~^^) ; Bamji v. GhamanP -^) . 
Awma V. UahadgaudaP^K In such eases the widows are appar- 
ently considered to be not distinct but united in their concern to 
r^pect the wishes and promote the interest of the husband, and 
the act of the same widow is held to bind the others. 

wSiuit’r' <^>a890) 14Boin..463. 

( ) (1887) U I. A„ 67. (8) (1892) Vf Bow., loi 

(3) (1889)161. A.. 166. ») (1895) 20 Bow. sT 

(4) (1875) 8 Mad. H.C. Bop., 108. CIO) (isyija Bcw. H C Ket> 114 

ffi (1886) 17 C»L. 122. m) n r ^ 

(6) (1884) 9 Bom ftt ‘ ® ®«P*> 181. 

18) (1884) 9 Born.. W. 02) (1879) 6 Bom., 498. 

» «8) (1896) 22 Bom., 416. 
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The second exception to the rule that it is only the widow o£ 
the last full owner who can adopt a son to him on his death 
without issue, has been recognized in the case of a mother who 
succeeds as heir to an unmarried son, legitimate or adopted, who 
dies after his father. In such a case the right of the widow to 
take a son in adoption to her husband has been conceded to her, 
though such a son cannot properly be described as being the heir 
of the last full owner. This exception was approved by the Privy 
Council in Bajah Yelanhi Venhaia Krishna Bow v. Venkata Kama 
Lakshml Karsayya^^^ where the principle of such recognition is 
laid down, namely, that the act of adoption is derogatory of no 
other rights than those of the adopting mother. The judgment 
expressly states that this circumstance distinguished such a 
case from the general rule as laid down in Mussumai JBhoohum 
Moyee v. Bam Kishore^^^ and that the decision in the latter case 
expressly recognized this distinction. This view was given effect 
to in Bamji v. Gha'man}^'> and Gavdappa v. Qirimallappa^^'>, San^ 
gapa v. Fyasajsa®, in which last case the ruling in Krishnarav v. 
Slmiharrav'^ was distinguished on the ground that the deoeased'’8 
son last full owner had been married and had left a widow whose 
rights were defeated by the adoption, which of course brought 
the case under the general rule. 

The third modification of the general rule is the one with which 
we are more immediately concerned here, though it is in reality 
only a farther development of the principle on which the second 
exception is based. It is to the effect that when the adoption 
takes place with the full assent of the party in whom the estate 
has vested by inheritance, the adoption is validated by such 
consent. The validity of the principle of the general law is not 
affected by a qualification which recognizes that a person may 
waive his right in favour of the adoption. In the Bamnad 
their Lordships in their judgment observed that in the case of an 
adoption by a predeceased son’s widow, the consent of the father- 
in-law; or, in his absence, of " all the brothers, who in default of 

(1) (1876) 4 I. A., 1. (4) (1894) 19 Bom., 331. , • 

(■^) (1866) 10 Moore’* I. A., 279, <s) p. j, for 1896, p, 52S. ' > 

(3) (187S)8Bom.,498. («> (1892) 17 Bom., 16f, 

<71 (1868) 13 Moore's I. A,, 39 V ' , - 
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tlie adoption would lake ilic liiisliainrs sluire, would be ier|iiirtd, 
siiiec it would be tin just to allow the w idow io defeat tlieie 
interest by introdiiciir^ a new to-paieeiier atjainsl ihii wHI* This 
same eonsideiationinllm ncid tbiir Loidsliips in dceidiiig Sn* 
gJmnadlm v* Si / Ihoz 0 Kislioni ^ fbai Ibe fuiisf nt of kinsmen wms 
limited to those n whoau by their union iiituTsted in 

the family propeity. This vn \\ ^\ as gi\ in elfcet to hy this Ooiirfe 
in Rawjt v, , Dhilaf w (ami^h • AVlien such consent 

was proved to have bten given by the paity in whom the estate 
vested, the adoption wa^ upheid, tlioiij^h it had the clieet of 
divesting the party giving such consent} of Ins lights— 

V. Makhmakii^ ; Bahuw llatuoji ; J'tvilaji y, JJailo^^ W^heii 
the consent of the paitlcs in whom the estate nested wms not 
proved, the adoption was held int aliil — Fa SHfho v. EamcIaikinflK 
It is true in this last casi Mr. Justice Candy differed from Mr, 
Justice Parsons ami was of opinion that the ilecisioii in Bahift 
V. Matmjh was not correct, Mr. J iisiicc Oamly was of opinion 
that midm* no eircutmiffnees can an adoption, not made by the 
widow of the last full owner, be valid so as to divest the heir in 
whom the estate has vesiud of liis or her lights. As has been 
shovrn above, the proposition as thus slated is too bioadly 
put, and that it needs the c|ualificatioii of ^ against their wnll ” 
or without their consent to make it complete. Tlio geneial 
rule is subject to certain leVguizcd qualifications and among 
others to the qualification that iho consi nt of the pcison in wdioin 
the estate has vested, not giveii^iat a later stage, hut givmi at 
the time and with full knowledge, cures the defects, if aiijq in 
the formal adoption. Nothing is ni\)rc common in this country 
than to find that parents, when they grow old, and ha\^e tlie mis- 
fortune of losing an only son in their old age, leaving a young 
widow bekind, think it their duty to console that ividow for the 
loss sM has suffered" by permitting her to adopt a son in pio- 
fdreiice th adopting a son themselves. In the preseiit case, Bhi- 
inalqa was admittedly very old when he died in 1878. His widow 
UmW ^ Wai'hei^lf sixty years old, while Sai%svaii was only twMty 

O) (1876) 3 b <^) (1871) 8 Bom* H. C, Ilk 

m (1879) 6 498* ^ . 0) [imB) 21 Bom S19. . 

(1879) 6 ^ ^ ^ 0) R. A., 1S0 of 1B94 
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at tlie time. Umava not only approx cd Sai'asvati^ adoption, Lut 
&lic actually joined -with lier in executing ibo ^araspafcia in 1879, 
and later on slie lioiself executed a malkipatra in 1882 in favour 
of tlic adopted son of Sarasvati. Both deeds are icgistored and 
botli xccite that the adoption was made with the consent of 
Umava and by the oideis of Bhinmppa There was no such 
conseni pioved in any of the cases relied upon ]>y Mr. Justice 
Candy in tlio case in which he cxpiessed a doubt on this point. 
This contemporaneous express consent validates the action of 
Saimvati in adopting respondent No. 3. 

The fourth exception is cleaily allied to the one discussed above 
and is based on the principle of latification by conduct or acquies- 
cence — Sfulasliiv w Raj( adio Kafh Y.Jogemlro i 

Ratji V. Lalshmibia'^^ \ SuUibasi Lai v. Gtimmi Singh It is 
not necessary to discuss this point lurthci here, as in this case 
the adoption is not questioned by Uma\a. She never disputed 
the thiid respondent’s status duiinglusliio, and in her deposition 
before the Mamlatddr shoga\e her consent to have her lands 
tiansfencd to this lespondenCs name. 

These are some of the qualifications of the gencial rule. The 
present ca'^o falls under the third exception, and I feel satisfied 
that the claim has been propcily disposed of in the Courts below* 
I would, therefore, confirm, the decree of the lower Court, and 
dismiss the appeal with cods. 

pAiisoN^, J. :~”My learned colleague hi*^ dealt so ably and 
exhaustively with the point of Hindu law at issue in this second 
appeal, that I feel any thing I can say beyond pressing con- 
currence with him will be meio suipliisage. The validity of an 
adoption made under circumstances vciy simibr to the present 
tvas affirmed by the Chief Justice ami myself in Balu v. Raino/i^’^K 
The corrfectnoss of this decision was doubted by Candy, J., in the 
case of Tamdeo v. Eamehmdia^^ but it became unnecessary for 
the appeal Court to pronounce upon itj as the appeal was decided 
on other grounds ;^see v, RamchimiraPK In the mean- 

a) (IS74). 11 Bom. m 190, (1) (1870) 2 All , aoa. 

ttS71) 14 Moo, I. A., 67. ' m (1895) 31 Bom,, 319. 

m ossf) 11 Bom.j 381, ^ m P, J. for 1896, p. m, ^ 
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Candy, J., had been considered by 
adgauda^^^ and pronounced to be 
ion in Amammah v. Muhlu Bali 
T)JkivnidJmr v. Chintd^\ but not 
of Kmhiarav v. 8kimJcm% My 
3wn that the opinion rests on a 
broadly expressed in the cases 
the adopting widow is not the 
would not make an adoption by 
ly difficulty as to the inheritance 
3 assent to the adoption given by 
ance or estate is vested. This 
I and sensible conclusion to come 
ill colleague pronounces it to be 
of Hindu law. 

ill Decree confirmed* 

(1896) 20 Bom., 250. 

(1892) 17 Bom., 164. 


ia civil, 


^tice, and Mr, Justice Fulton, 

kppLiCAXT, V, BAMANSHA 
Indaxi), Opponent.* 

1 1887), Sec* 25 — Civil Procedure 
not according to latv-Snh- 
f|c?er ca traordina^^g Jurisd leti on . 

! 1-4-0, being the balance due on an 
claim. The defendant did not 
ll-er, dismissed tbe suit, the only 
Claim not proved. Claim 
gapphed to the High Court under 
flecree was set aside, and a decree 


Ldgment not in aocordanco with 
T of 1882), was not aceoiding to 
25 of the Hi ovinoial Small Causa 
s ^ch order in the matter as it 


jurisdiction. 
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J'ej* Paeran, C. J.: In a case where there is nothing, to excite suspicion, and 
whore the plaintiff has given such proof of her claim as the law requires, the 
plaintiff is entitled, and this Couit is entitled, to have some indication from the 
Judge of the point upon which he dismisses the suit, to showthat he is not acting 
from more caprice or in ignorance of the rules of law which regulate the pioof 
requisite to establish a plaintiff’s claim. 

Pel* Fclton, J. ■ The ground on which I would base our decision is that the 
eiror under section 203 bungs the case within our juiisdietion, and that the ease 
being thus befoie us we are entitled, on being convinced that a failuie of justice 
has oeouired, to pass an order which will lectify the mistake. 

Appligatioit to the High Court, under section 25 of the Pro- 
vincial Small Cause Courts Act (IX of 1887), to set aside the 
decree of Kao Bahddur Erishnamukhram A. Mehta, Judge of 
the Court of Small Causes at Broach. ^ 

The claim was to recover Rs. 74-4-0, being the balance due on 
an account (khdta) begun in Samvat 1914 and adjusted at inter- 
vals by stamped khatas purporting to be signed by the defend- 
ant. 

The plaintiff called six witnesses, who gave evidence as to 
the genuineness of the signature on the various khStas. 

The defendant did not appear to defend the suit. 

The Judge nevertheless dismissed the suit with costs. The 
only judgment recorded by him was as follows Claim not 
proved. Claim rejected with costs.” 

The plaintiff thereupon applied to the High Court in its extra- 
oi dinary jurisdiction to set aside the decree, and obtained a rule 

misi, 

KrisJtnalal M. Jhaveri, for the applicant in support of the rule:— - 
The decision of the Judge cannot be supported. The kliita sued 
on, which was the last of a series of khatas passed by the defend- 
ant to the plaintiffs deceased husband, was amply proved by the 
evidence. In the absence of the defendant the plaintiff could 
not possibly do any thing more to prove her claim. The decision 
IS clearly wrong— City Munki^ality y. Eamji Baqhu- 

Hormmji 0. Royaji, for the opponent (defendant) to show 
cause;— The Judge recorded all the evidence which the plaintiff 
a) (1895) 21 Bora., 250. 
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had produced, and pas«ied a decision on the nioiits. It may ho 
that the decision is nrong, hut the Judge has eommittedno error 
of law which would enable this Court to inteifere under kcc- 
tioii £5 of the Pio\incLil Small Causa ('ourts Act. Fuitlicr, the 
Judge has not acted beyond his jmisdiction, nor has ho commit- 
ted^ any material iii-cgularity. This Ccurrt has, therefore, no 
jurisdiction to interfere with lii-> dofiMon. 

FAEErN, C.J. In this case there has, in nry opinion, boon a 
substantial failure of justice, and as the decree is not according 
to law, I thiirk that we should incerfcie to assist the plaintiff 

under the provisions of section 25 of the Provincial Small Cause 
Courts Act. 

The only judgment which the Small Cause Court Jadgo has re- 
corded ib Claim not proved. Claim rejected with cosrs.” I am 
not prepared to saj’-, having regard to section 203 of the Civil 
Procedure Code (Act XIV of 1882) that in all cases where a judg- 
ment is recorded in that form this Court should interfere. In 
many cases the point for determination which forms the hash 
for dismissing the surt, rs ohvrous upon the face of the proceed- 
ings, and it would be a mere technical omission on the part of 
the Small Cause Court Judge not to state it specifically. The 
omission to do so could injure no one. P.it in a ease where there 
is rrothing to evcite suspicioir, and whore the plaintifil has given 
such p»roof of her claim as the law requires, rir niy opiirioir, the 
plaintiff is entitled, and this Court is entitled, to have soiuc in- 
dication from the Judge of the point upon which ho dismisses 
the suit, to show that he is not acting ii’om mere caprice or in 
ignorance of the rules of law which regulate the proof requisite 
to establish a plaintiff’s claim. To that evtent I think that the 
judgment in Muha/iimad Bahir v. Bahai SingW'i may be safely 
followed. * ^ 

The present was a suit on a khdta against a P.drsi— an ahkiki 
contractor and presumably edueated-who did not appear or offer 
any defence to the claim, though the summons was duly served 
upon Mm. The plaintiff was a Hindu widow. The monetary 
transactions between the defendant and the plaintiff he^ran dur- 
ing the life-time of the plaintiff's husband. The account; opened 
M (1890) 13 AIL, 277. 
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with an advance to the doiendant of Rs. 95-5"9j which was ac- 
knowledged by the dcfoiidaiifc in his o^^'n handwritings his signa- 
ture being written o\er a receipt stamp. The signatuie appears 
upon E'^hlblt A passed in Sam vat 1944 and is proved by the 
witness J amnadas Mtaiicliai am. It is not suggested by the learned 
pleader^ who appeal el before us foi the defendant^ nor is he 
instructed to say that this or aiij?’ other of tlie defendant^b signa- 
tures which have been put in^ is ca foigciy. The account was 
continued for several years^ and ends uith an adjustment con- 
tained in Exhibit E, dated in Sani\at 1950, showing tlie sum of 
Rs. 74-1-0 as due from the defendant to the plaintifT. The signa- 
ture of the defendant writtei aciObS a receipt stamp is affixed 
to this adjustment and i', piovod by the witness Ehagtidas Pitam- 
bar. The claim o£ the plaintiff would apparently have been time- 
barredj had ir resto 1 upon Exhibit A and Exhibit B alone. She 
has, however, produced a soiie^ of intermediate adjustments, 
Exhibits B, C and D, puipoiting to bear the defendant’s sig- 
natures acro^^ a receipt stamp. Being unable to prove these by 
witnesses who saw them signed by the defendant (her husband, 
who conducted the business, being dead), or by wdtnessos wdio 
knew defendant's signature, she proved aul put in other signa- 
tures of the defendant, Exhibits B, C and U, in addition to those 
on Exhibit A and Ikhihit E. The Exhibits G, II and I appear 
to be signed in tlio same handwiiting as are Exhibits B, C, D 
and E. We asked our tianslator as to whether they are written 
by the same hand and he was satisfied that they were. 

The chain of proof was thus complete. I entirely fail to sec 
why judgment wxas not given for the plaintiff. The j)leader for 
the defendant could nor suggest any plausible reason why that 
was not done. Ho argued that W'o had no jurisdiction to inter- 
fere in such a case as this, but I cannot agree with that conten- 
tion. Bhe judgment is not in accordauco with the law laid down 
in section 203 of the Code, and there has, I am convinced, been 
a substantial failure of justice. 

I was at first disposed to grant a remand, but am led by a 
perusal of the Judgment of my leained colleague to the conclu- 
sion that wo ought not to remand tlie case, but to pass a decree 
for the plaintiff. 

B IGBO— 7 
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Fdlton, J.:— The section of the Provincial Small Cause Courts 
Act (IX of 1897) under which this case has been called for, nins 
, as follows : — 

“The High Comt, for the pnrpcse of satisfying itself iluiia decice m order 
made m any case decided by a Coiut of Small Causes was aceouling to law, may 

CAil toi tiie case and pass sucli oidei respect theieto as it tliinks fii.” 

The powers conferred by that section are, as pointed out 
by the Allahabad High Court in Muhammad Bahar v. Bahai 
SingM\ purely discretionary, but apparently, before the Court 
can make any order reversing or modifying the decree of a 
Court of Small Causes, it must be satisfied that that decree is 
not according to law. This seems to be the criterion of its 
jurisdiction under the section. 

What may be the exact meaning of the phrase “aecordino- 
to law and whether by any ingenuity of reasoning it can in 
an extreme case, be held sufficiently elastic to inclu.le a elearlv 
erroneous decision of facts, it is unnecessary now to doierniine 
In the present case it is manifest that in the jmlgment recorded 
by tho Judge of the Smell Cause Court the provUon, of elause m 
of seclmu 208, Civil Wure CoJe, have not been tolWI 

The claim was to reeover Rs. 71.4-0, being the balance duo on 

sUmnel n intervals by 

stamped kb^as purporting to be signed by the defendant. The 

defendant did not appear, and the Court had to determine whether 

the claim was withm tunc and whether the money had been adl 

^ a^ed as alleged The real question to be decided was as to the 

genmneness of the signatures on the various khdtas which were 

put in to prove the original loan and to bring the case within 

tuies^e have no means of knowing. After recording the evid- 
ence he simply noted ashis judgment « Claim not provll Claim 
rejected with costs.>» But whether he held tha! none S Z 
fiignatnres was proved, or whether he merelv donlLT!i 
ineness of some of them, it is impossib e 111,! 
depended on different bits of evidence SnZ 
he said to contain the points for determination'' 
thereupon. Consequently it Is not such ! * i ^ ® 

by «ticu 203, uud the dc^c founded ,hcL“rZlt 

,, Wl8All.,|?y, ® 



a) (1892) 17 B«b., 428 . 
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law.^ What degree of iiTeguIarity may he sufficient to justify 1895. 
the mterfcrence of ttii>, Court, cannot perhaps with safety he laid BaTjI^ 
down. But I think we shall not bo going too far if we hold that bam^W 
a decree founded on a judgment not containing the decision 
on the points required by section 203 is not according to law. 

Ibis seems almost a necessary corrollary of the judgment of 
Air, Justice Candy and myself in Second Appeal No. 885 of 1892, 
where, following the decision in BAagvan v. Kesur Kueerji'-^), wo 
reversed the decree of the District Judge and remanded the case 
to him "to pass a decree according to law, as his judgment con- 
tains no particulars as provided by section 574.’'’ Tb’s section, 
it is true, requires reasons for the decision of the appellate Court 
to be recorded. But it may well be, as in the present ease, that 
the want of information in regard to the points for determination 
and the decision thereon is as inconsistent with the con’ect ap- 
preciation on the part of this Court of the grounds on which the 
decision is based as a judgment containing no reasons for the 
deersron. Here we can only conjecture what those grounds may 
have been. The Judge may have disbelieved the eviderree of 
the witnesses who spoke to the execution of Exhibits A and E j 
or ho may have thought, having regard to the danger there often 
is of accepting mere similarity of handwriting as sufficient proof 
that a particular signature is genuine, that here the similarity of 
writing was not so marked as to make it incumbent on him to 
hold that Exhibits B, 0 and D wei-e proved ; or he may possibly 
through inadvertence have fallen into some error of law as to the 
kind of proof requisite to establish any of the facts on which it 
was necessary for the plaintiff to rely. On all these points w^e 
have no information, and as in this particular case it is possible 
that the brief form of the judgment may conceal an error in law, 
which would have been apparent if the provisions of section 203 
had been complied with, I think that the failure to comply with 

those provisions was a substantial error in law, and not merely 

a technical irregularity not affecting the merits of the case. I, 
therefore, consider that under the section above referred to, 

Court has jurisdiction to pass such order with respect to the 
decree as it thinks fit. 
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Whai that oula bhoiill ho^ nm^t dtp^iid eiitiielj on the eir- 
eiimstanccs of the ca^'C. No in nij opinson^ can l»e laid 

do\Mi forgeimal guitlmcc tu mliiiig on th j fuhctions 

of tlie XiGgisIatuie bj adduij^ woid^ to tbo ^tction wliicii nii not 
to be found tlicio Oa tiki's pdnt I ciituvlj concur in the lo- 
maiki) of the Cliitf Justice u' tl Mi. Justic ’ IVison*^ in n { ( ifu 
MmndpalUy v. Ra.,ui Puujht >'h * . In tlio c is * oi Jlahtunmll 
Balar y. Bahai hinjU-) th. Ic uiio 1 J u Igts of the AHahalutI iIio|t 
Couif, in considoinig the disi utioa 113 piutis of iJit lli'hCourf 
under section ^5,_said: ‘ We think no .honld not hi tell 
under section 2 o of tJie Act imiss, it tkai y appealed to us that 
some substantial injust.ee to 1 paitp to t!ie litigation had directly 
resulted fiom a mntmnl inisipplication or misapprehcnsimi Jf 
aw or inateual cuoi in proccduio la the Com t of Small Causes 
but for mypmtI shouldhcMtate to ulopt suck a limitation of 
the poy Cl s of the Com t. The pi esenc c ise illmtrates the danger 

0 a empting to add to the law I>y 1.131110 down a lule outside 
tie wouls oi the Act; for if we weie to follow the practice sug- 
gested m the ahore-uiontionc I jud.uicnk wo should, in my 
opinion, be unable to gi\e any idief to the plaintiff, albeit w^ 
consider that she has sufteiel substantial injustice, because I 
should Ila^e a difficulty in holding tint the substantial injustice 
Q.e, the omission to pass a docioo for the plaintiff instead of 
against her) was the cflect ul tlic makaal iuegulaiik’. That 
u-regulautj', I think, affected the mciits of the ca^e, inasmuch as 
theie was^an omission to ueoul the Judge’s decision on tho 
sanous pomtsyvluch the plaintiff entitled to know and winch 
li recorded, might have enahl, d her In application fui loiiew or 
under section 25 to obtain a ficsh decision: but at the sxino time 

1 In lu-epired to interfere, unless 

IS as nT 1 ultimate decision wms wrong in fact as 
fi <■ +1 com sc, it may lie contended 

^^un tvrrv- IT" 

rediess wliirf ^ TT?' inasmuch as it deprives her of means of 

case" The res! iuterforenee in the present 

. Tie real ground appears to be that wo think the decree 

OUl8&5)21Bflp^230. 
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ought to h.ivc been for the pklntiff iiistoaci of for the ckfeiulant 
and I am not prepared to say that I think this error in the decn o 
nas the cfiect of the erroneous form of the judgment. It may 
well he, and I can see no leason for presuming th ( mtrarv, 
that the learned Judge, who has had long experience and must 
be well versed in all the sections ot the Evidence Act, would 
uye airived at exactly the same result e\en though lie had 
strictly follo-wcJ the requirements of section ?03. The f<roiind 
on which I would base our decision is that the error under sec- 
tion 203 brings the ease within our Jurisdiction, and that the case 
being thus before us we are entitled, on feeling convinced that a 
allure of justice has occurred, to pass an order u Inch wall rectify 
the mistake. ^ The reason why I tliink the decision is wrono- ig 
iiat the similarity of handwriting and the evidence recoSed 
leaves no doubt in my mnd that all the khatas are genuine hav- 
mg regal d to the fact that the pleader for the defendant, wdio 
appeared before us, was not instructed to say that they wei e 
orgenes, and that the defendant himself, who is an ahkaii con- 
tractor and as a man of business must be aware of the expediency 
0 making a clear statement of his defence, has never made such 
statement or offered to give evidence. The case having- been 
fully heard e:r jjar/e owing to the absence of the defendanUn tJie 
Small Cause Court, and no reason having been suggested why he 
should be granted a new trial, I should be disposed to order that 
the decree of the Court of Small Causes be converted into one 
foi the plaintiff for the amount claimed with costs, including 
tilo co;5tis of the prese it application. 
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Jul^ 28 


BcJo}cbirC r.Fturt hi .Chnf it e, timl Mi Jiihiue FuUun, 
SlIKI BEHAIULALJI JBHAt A\ A IPHAb VDJi {oiimi Bei lhdmt No. 5), 
A^PELLl^!^, ?; DAI ItAJBU \hu v^oiher (okioishal Peiutiie ijji# 
BeIEM^VNT Nc. 1), IiEM»OM>IMs 

id(j(L-—lIauiUn t f^if (J tnitnUntniQ iJimr/td ot i tefi 

hy teslatoj of u Ii m /nnd of viljid^ uyM of 

It (jlo, of uuhti as (((‘((in t fiu) Ji miHjc} oj Pioyaly A t {IV of 

Ve Zd—FucuiD.poiva (f sol ff'-Pi>hrAennlAlmin<Anittoudci{rifJBbJ), 
Sec, 90, £ii aMcmled hj Ait VI oj 1880 *S c. 34* 

A te-stitoi, 1)} 3iib wiU, giAO Ills wido\\ s iiuuiion uiCw out of tlio iucouio of Ms 
iiumo^eabk estalc, bubjtct to a ImnteJ powoi ot bale or inoit^ago cotiLnoI ux^oii 
bis executilx for a s])ot,ul piirx>ase It was found by tbc lou er Courts ilmt a 
kigo pait of the pioiieitv was bold b} tho c\ccatu\ %utli the objeoi of defeating 
the olainx of tho plaintiff, who w ox. of tho tcbtitoi & uidoxvs, and thit the 
jnudiabci uas au ixe of the fxaiid 

Meld) that the xdaxntift nps cutdled to leio’iei hoi mainteiiax ce out of the 
ixiopeity ill the liaixdb of thepuiduseu The puiolxabCi having been avaie of 
the fiaud, the i>Uiiitiff s right to maiiitcnanco against the property rn h’s hands 
Teiaained uiiafiectcd uhethci under boctioi 39 of the Transfer of Property Act 
(IT of 1882) 01 tho lav pit\roubly in foice and iirespOwtive of the xxobSibility of 
her duin h.iiig batxbfied fiom other piopeih. 

Section CO of the Piobate and Adinmisti atioix Act (T of 1881) as amended by 
Act VI of 1889, beciioix 14, gues an cvuUitoi ixioiel} the oilinaxj pouers ot sa% 
that an ovner vould hue in so fir the} are not limited b} the vill, and as 
such, those powers are buhject to the xisuil rules of cixuiU 

Second appeal fiom the decis on of Ilao Bahadur Oliandiilal Malhu- 
xadas^ Fiist Clasb Suboiduiate Judge of Ahmedabad with appellate 
powers. 

This was a suit hj^ a widoiv to lecovei a house, ai rears of main- 
ienatiee^ &c.> bequeathed to her by her husband Motibhai Dhoribhai. 
The first defendant (Hetba) was tho mother of the testator and tha 
esecutiix of his wilL Defendant No* 2 was the jdaintiff^s eo-widow 
and defendants Nos. S and 4 were the sisters of the te‘='tator. The 
fifth defendant (ajrpellant) was the puiehaser of the whole or neaily 
the whole of the testatox^s property (including the house in question) 
from defendants Nos. 2^ S and 4. 

The testator Motibhai Dhoiibhai^ of Nadiad, d^cd on the 20th June, 
18S2, leaving him eurviving Ms mother Hetba (defendant No* 1)^ 
* Second Appeal, No, 43 of 1898. 
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two B iJoTs 2 i *•., Iva^anba, a’ul Bajfaai f ijIaiuHffi niu]+« ‘t t-*- 

anJ naiih.. By u, „i,i, '‘““if ; “J -‘"a ni.a 

w= Hetta I"; » aro»,., .1 

to p.Ofeit.« ., »„a he „,,■„) g„e a l,.l “ c"f 'I , 

younger .«<low,Iiajbai(pUuUia‘) tobo^W,?,?^ “ 

r».ty. neAoduecJthatff Aetda ^t, . 

others, siw ires to he given a house No. SforhcriOTOtac,” ^ i'»''*-'i 

every twelve montbs for ber CTnensoq TTn f ,, 

Betba Alefondanf, Is’o 1) autlio^Ifv f ' mother 

- oei, the peope.;. ‘t” 

given to Ins sister Hixa The -Pnli • • f '"as to be 

the will:- the material portion of 


propoitios. '' ‘ toeuiyon the of mv 

“ My prop3ities are to be deilt ;\itli +i,a 4 !, 7 i 
able property Rs, 500 rue to be pud \o tba 'n of mymo\8- 

yoiin rer .honld be p ,^1 Rs. OOl. Ltb L ,T, 1 " the 

obedient to my motbu < Rut if iinr n 'V"' *’’’ to be 

omnot tafceboi oi then fool juntlr ° °fthem 

K'o. gforlierrjsideneeaadEs. joiBilusnen' to be ghon j,o,„g 

twelve montbs foi oxpeasaq and the «i t to be pa-d (o her e^ ery 

«» ia« h„.. So S'k*: ,‘ * t ::i .xjr"'” *'» - •» 

months. » * «>0 foi expense, e^ei, f^^ohe 

aftoitl^RngX^yoi^xtirs d^^^ lint may remain 
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On the 25th November, 1835, the plaintiff Eajbai lironght this 
suit to recover the house becpdcathel to her as above silted and 
Es. Si-O-O airears of mamtenanec and the legacy of Rs. COl. She 
alleged that as she could not agree with her co-widow^Ivasanba 
(deftendaut No. 2) she had begun to Lve separately in 1833 and bad 
demanded separate residence and ma'ntcnanee, which were rei'used. 
She also alleged that Hetba (defendant No. 1) had fiaudulcntly sold 
the house biueathed to her (the plaintiff) to the^ Mlh defendant 
(appellant) in order to defeat her (the plaintiff s) claim. 

The first defendant Hetba pleaded that the plaintiff’s claim to 
the legacy of Rs. 601 was barred by 1 mitat.on, and she further 
statedlhat the whole of the testator’s property had been sold to the 
fifth clcfendaTit. 

Defendants Nos. 2, 3 and 4 pleaded to tlie same effect. 

Defendant No. 5 answered that he hal purchased only a part of 
the testator’s property for which he had pa d Es. 8^750 and that this 
purchase-money together with the remainder of the testator’s pro*- 
perty still in the hands of the other detcndants were sufficient to 
satisfy the plaintiS’s claim. 

The Subordinate Judge held that the p!a‘ntif£‘s claim to the legacy 
of Rs, 601 was barred by limtation, but ho dlieeted that she should 
be given possession of the house bequeathed to her for resideuco. As 
to the arrears of maintenance he ordeied that they should bo leco- 
vered from the first defendant (Iletba) alone. 

On appeal by the plaintiff the Judge var ed the decree by directing 
that the plaintiff shoud recover the mamtenaneo a\-\ardetl to her 
from the testator’s property^ whether in the hands ot the first or 
the fifth defendant. lie was of opnlon that iha property had been 
fraudulently sold to the fifth defendant in order to defeat the plaint-* 
iffs elam to maintenanee. In ¥s judgment^ after referring to the 
provisions of the wulL he continued : — 

These provisions clea£y ind’cato that whoever enjoys or is in possession of 
the properly should allow maintenanoo to his widows, iiieliiiling the pUhitiE 
In ether words, their luaintonanc© is made a charge on his property. De- 
fen^apt Ko, 5 has purchased a 1 uge part o£ this pioporij ; and though, in the 
absence of any evidence on the point, it is not possible to say that he has pur- 
chased it without any consideration whatever, sfciii it eannot be reasonably 
doubted that he wte the religious preceptor of the deceased Motibhai, and is 
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Golulf?a$ K. Parolh^ for tLe appellant (defe dan^ I o. 5) We did 
not buy the whole of the property lett bv the testator. The plaintiff 

should look primarily to the othei piopeiiy tor her maintenance. 
Section 39 of the Transfer of Property \ct is not applicable. That 
Act came into force in this Piesidentym 18 >3 while the right of 
the executrix to sell accrued long before. S( ction 90 of the Probate 
and Admimstiation Act (V ot IrfSlj empowers an exc'^utor to sell 
— LahUiman v. Satijahhawaiai 

for respondent No. 1 (plaintift) The will giies the exe- 
cuirix a power of sale only under eer am c rciimstances. Almost 
the whole of the property left by the testator has been sold to the 
appella it. The appellant who puroha ed the property knew of the 
fraud practLed upon the plaintiff. Under these circumstances he 
cannot he exonerated from liability ^orihe plaintifs maintenance 
—Maine’s Hindu Law, Secs. 427 and 430 ; isuvitribalv, lusmi- 
I Kalu v. Kashibai^'K 

K. 31. Javlieri, for respondent No 2 (defendant No. 2). 

Fabbast, 0. J. We are of opiniin that the teatator by his will 
gave h s widows a right to receive maintenance from the proBts 
of his imnaoveahle estate subject to the limited powei of sale or 
mortgage conferred upon his executrix “ in order to make gifts for 
charitable and religions purpses for the benefit of her soul to the 
mandir at Vadtal as mentioned above {i. for jjandan) aud on 
other auspicious or inausp cions occasions ” if he Ins not specifically 
(subject as aforesaid) charged his estate with the payment cf such 
maintenance. We draw this conclusion as well from the general 
purport of the will as from the express deolaiation of the testator 
that he “who may be enjoying the property is to go on paying 
eyery year to the wives the maintenance allowance uhieh I have 
fixed above and to maintain them together as far as po.:&ible ” This 
declaration, though, it immediately follows a direction to the person 
who may enjoy the property after the death of tho testator's Wives 
and mother as to the performance of their several obsequial cere- 
monies, appears to be a gcp.eral direction as to the mamtenance of 
bis wives, and not a direction confined to the p rson who is to enjoy 
the property after the mother's death. Tho testator’s widows aie, 
W (’878) 2 Bom , 494. ( 2 ) (is 7 S) 3 Bom., 573. ‘ 

i ( 8 ) (188.3) 7 Born., 127. 
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that the will in this case impliedly imposes a rfestrietion upon the 
pou er of the executrix to dis^jose of the immoveable property of the 
testate r, and that the section lelied on does not assist the defendant. 
It was not indeed until the reply that the pleader for the apjpellant 
was diiven to rely upon it. The geneial purport of the will evi- 
dertly evinces a desire, upon the part of the testator to keep the 
iaoi)crty intact, and the hmitcd power of «a]e already referred to 
is, w'e think, a clear indication of the testator’s desire to restrict hjs 
eveeutrix to a power of sale for the spec.al purpose which he has 
specified Besides, it is not clear that the section precludes the 
applieafon of the equitable principle on wkeh the decision in 
LaLshman v. Sat^aihamahai is based and which has been embodied 
in section 39 of the Transfer of Property Act. It cannot seriously 
be argued that section 90 of the Probate Act in any way supersedes 
section 39 of the Tiansfer of Property Aet, as there is nothing in 
the <-ect]on itself to indicate any such intention. It seems to give 
the executor merely the ordinary powers of sale that an owner would 
have in so far as they are not limited by the will, and as such those 
powers would be subject to the usual rules of equity. We confirm 
the decree with costs. 

Decree coniirmed. 


ORIGINAL CIVIL. 


Befoie Sir C. F. Farran, Ft., Chi f Justice, and Mt Juchce SUadue. 

riUMBAK GAXGADlIAE ExVNADE (obioixau PiiiMiFr), Appellaxt. 

«. BHAGWANDAS MULCIIAXD and othees (original DirE-sDAxis), 
Eesposbex rs ^ 

Mortgage— Pmier of sale— Stilt to set aside sale tindei oftale—Fmmsi 

hj ‘mortgagee to postpone sale— Evidence of such promise admissible— Evi- 
dence Act (J Qyi872), Sec. 92, pmiso i— Contract Act 1121 0/1^2), Sec 
e3-Transfo ofPiopaly Aet {IV of 1889), See. m-Town of Bemhig, 
limits of, ^ 

The plaintiff^ mortgaged oortain property to the fiist defendant on 23th 
Aeoemher, lt93. By tie iroitgage-deed the moilgage-deht vae made re- 
payaWe cm 2Sth Decomber, 1896 On the 12th May, 1897, the fiisi defendant - 
so.d it by awtiai under the pover of sa’e contained in the mortgage-deed,; ' k 
• Suit No. 807 of 1897. Aj peal No. gcs'. 
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first defendant) told the plaintiff to meet Mm the following morn- 
ing at his (the defendant’s) solicitor’s office, in order that the 
necessary steps might be taken for the pi>stponement , that he met t 
„ - the fii st defendant accordingly as an aimed, but tint the defendant 

BHiiaWAN»A9 , „ „ , , , 

MijxcnAi*D. left the office, telling him to await his icturii , that the plaintiff ac- 
cordingly waited for several honis in the office, but the defendant 
did not return ; that finding that the defendant did not return, 
he (the plaintiff) went to his ow n solicitors and caused a letter 
to he written to the defendants’ solicitors stating the agreement 
to give four days’ time and warning them not to permit the sale 
to take place. This letter he also caused to be read at the auc- 
tion, which nevertheless took place in the evening of that day. 

The plaintiff farther alleged that, but for the first defendant’s 
conduct in causing him (the plaintiff) to wait for seveial hours 
at the solicitors’ office on the 12th May, he would have been able 
to procure the money required to pay off the debt and thus have 
prevented the sale. 

The money was subsequently procured by the plaintiff and 
was tendered to the solicitors of the first defendant, but the 
tender was refused and the conveyance of the i>roperty to the 
second defendant was completed. 

Kirkpatrick (with Maopker$07i) for plaintiff. | 

Mohertson (with Savor) for defendant No. 1 . ^ 

I 

Anderson (with Sang, Advocate Q-eneral) for defendant No. 2. 

The following authorities were cited Transfer of Property 
Act (IV of 1882), Sec. 69 ; Fisher on Mortgage, p. 460 j Ooote || 
on Mortgage,pp. 475, 476 ; Omev. Wnght^^^i Selwgnv. Oarjlf^'* ; 
JenMns v. Jones ; Parkinson v. Ea%bv,rg ’^'> ; General Clauses Act, 

X of 1897, Sec. 3, clause 41. 

PetToiTjJ.;— (Having found upon the evidence that the first , 

, defendant had promised the plaintiff to postpone the sale for fouir, . 

^ys, and had told him to wait at the solicitors’ office as allegid I 
by the plaintiff, His Lordship continued j — ) *“ ,■ 

M' G>ifl86052Giff.,m i 

, , 0) 0888) S8Ch.I).. 223. O) (1860) lUr.MdSm., 143. I 
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So far I liaTO foaiid the above facts in plaintift% favour, 
blit when I come to the question •whether by tliese occur- 
rcBces the plamtifF was prevented from pajiui^ off the momn in 
time to stop tlie sale I am oblii^ed to find asraiiist bun, lie ha^ 
not proved that his negotiatrons to i-aise niontv were in such an 
advanced condition I hat he could by any possibilitv have paid the 
money on the 12th. He says he could have done if he bad not 
been kept waiting at the solicitors^ ojEce, but his statement is 
contrary to all probability. He evidently did not think so him- 
self* It he had thought so, there would have been no object 
in his begging for time. No witne^^^ has been called to say that 
he was ready, or would have been rea ly had he been asked to 
advance the money on the 12th May. It is true a tender of 
Rs. 8,500 was made on Monday the 17tb. But it is contended 
by the defence that this was merely a sham tender^ the money 
being lent for the purpose with the assurance that it would not 
be accepted It is impossible to see how it could have been 
accepted by Bhagwandas^ solicitois after he hal by the auction 
bound himself to sell to the second defendant. But, of coarse, it 
cannot be said with certainty that the facts weie all known to 
the man who advanced the money, and it is possible that the 
tender was made seriously m the hope that in some way or the 
other it would bo accepted. Assuming, however, that the tender 
was made with the hope of its being accepted, and that by the 
17th the plaintiff was really in a position to pay off the mortgage^ 
there is nothing to show that he was in that position, or that he 
might have been but for this detention at the solicitors^ office 
on the 12th. 

I do not think it is proved that the property w as sold at an 
undervalue. The evidence is contradictory and leaves tho point 
doubtful, but I do not think the question really affects the de- 
termination of the suit. Had anything turned on the pointy 
it would have been necessary to appoint an independent com« 
missioner to value the property. 

On these facts I have to consider the law to be applied. Ifc 
was contended that, under proviso 4, section 92, of the Evidence 
Act (I of 1872) an oral agreement could not be proved. Possi-* 
hly this is the case. , But the so-c*alled agreement made at Ghat 
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Cooper was a purely giatuitous promise uhich cou'd not Le relied 
on as a contiaet. It the plaintiff had sliown that he was in a 
position to pay the inomy on tlic Uffh. at cl was piecliuled from 
aloiiig so hy Ins reliuice on the nioituagee’s pionnse, the eise 
would ha^e been dilTt int. To such a state ot citcum-faiicts I 
do not think section 92 uouLl ha\e applied, and il, knowing of 
such ciiciiinstances, the puicliasci had bought I appuhend that 
he -would have been ticated as a tiustte for the moitg io<,r^ Aiho 
by a brcxch of faith ot which he w is aw’ iie, lia I hei ii prm i iited 
tiom lodeeiuing his piopcity whilst thtic was .still tune. In 
such circumstances I doubt whether the pm chaser could have 
relied on section 69 of the Transfer of Piopeity Act, 1S82, or on 
any othei section. But as niattei s stand, I c innot see that there 
was any equity against the purehasei . The moi tgagee was exer- 
cising his legal light of sale, which subsisted so long as the pro- 
perty w-as not redeemed The luoi tgagor has not shown that by 
any icasonable possibility he could have ledeemed before the 
hom fixed for the sale. The breach of promise on the part of 
the mortgagee may have been a serious dissppomtment to the 
mortgagor, but I do not think that las position w’as leally altered 
iOr the woise by this fact. The puichaser who was anxious to 
buy, and is not sliown to have acted in collusion with the inoit- 
gagee, eoiiltl not have lefrained fnnn bidding without running 
tho^xisk of losing the pi open ty altogether. I think, then, he is 
entitled to stand on Ins legal rights, and no ground has been 
shown for setting aside the sale. 

It was also contended that a sale duiing pligue time was 
nnfaii and inequitable. But I think the moi tgagoo was entitled 
to enfoico his rights. There is no analogy between a case, like 
this, of a sale during the continuance of a calamity of uiieertam 
dm<-i,tion. and (as in Ormc v. a sale purposely fixed for an 

election day when it was certain that few people wmuld bid. It 
IS a misfortune for the mortgagor if propeity was unduly depre- 
ciated at that time, but that is a lisk -which seems inseparable 
irom his position. The s<de was not specially hurried on. The 
mortgagee had for months been asking for payment and he -was 
conseaueptly entitled to sell, which he did, after the ufiual ad 
^ viarti^Bicnt of the intended sale. 
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Jlie only other point to miiicli I iieui ail vert if eiiiioiis, one 

iifgerl on behalf of the plaintiff, n>., that property at Mjihiin is 
not property w Ithiii the n of Bombay. (Tiansfer of Bropm ty 

Act {lY of 18S2}^ Sec. GJ.) It must be conccilefl that, in ordi- 
nary language, land at Maliim though nithin the island would 
not be described as wiihui the town of Bombay, But to construe 
the section coiiectly, the history of the island mu^tbo borne in 
miniL In this islnid previously to the inti eduction of the Act 
the moi tgagec 'v^as entitled to exercise the powers of sale conferred 
by a mortgage in Eiig'hsli form, and it may safely be said that it 
was not the intention of the Legislature while pie'^er\ing the 
power ill one part of the island to withdiaw it in another. It 
is true that the Court must be very caieful not improperly to 
depart fiom the words of the law, but to a case like the present^ 
where the intention of the Legislature is clear, I think I must 
■^PP^y the ] rinciple contained in Salmon v. Diincojiihe^^^ and treat 
the word ^^town ’ in its application to Bombay as referring to 
the whole island. I'o construe it otherwise wmuld make the sec- 
tion 111 its refeience to Bombay wdiolly unieasonable. In sec- 
tion 2 of Act XIII of 3856 for regulating the Police in the Town? 
of Calcutta, Madras and Bombay, the wmrd towm is defined to 
mean all places within the local limits of the juiisdiction of Her 
Majesty s Supi’eme Couit, A similar definition is given in Act 
XIV of tlie same year. In Act IV of 1857 it is piovided that 
the words Town of Bombay^" shall include all places within 
the islands of Bombay and Colaba* In the Bonibny municipal 
legislation commencing with Bombay Act II of 1805 City is the 
w 01 d used. In the Groneral Clauses Act X of 1897 Piesidency 
town is cleaily defined. No definition of the words Town of 
Bombay applicable to all Acts of the Government of India has 
been pointed out as in force wdien the Transfer of Pioperty 4ct 
was enacted. But as we find that in some Acts the phrase was 
expressly defined as relating to the whole island, it seems not un- 
reasonable to suppose that the term was not considered inappro- 
priate and was employed in other Acts in the sense which in some 
it %vas expressly declared to bear. For legislative purpose the 
expression appeals to have acquired a technical meaning. On 

1M1886) li Ap €<1,627. 
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the issues Mnd as follows — (His Loidship stated his findmgs) 
I reject the claim and direct that the plaintiff shotih! pav the 
costs of the second defendant. Having regard to fiiidiiio 
on the fiist is'^ue I think that the fii&fe defendant should pay 
his own costs 


XiunBAic 
G ilSrCAOTATl 

Eaisabe 


Bhaowaikbis 
Miici. ism* 


The plaintiff appealed. 

Kill pail tcL and for appellant — They lefeircd to the 

Conti act Act (IX of \S7^), See b} , Dat is C mdasamt^^^ ; A/hri 
V. Gro^ienor hiv stinent Oofi^ ; Wflhams v. 8 em^ • Selwpn 

, Conveyancing Act {1881 ), Sec. 21 j Fisher on Moitgage 
(5th E(l.)^ p. 45lh paia. d61 ; Batleif v. Barnes^^K 

Russell and Damr for lespondent No. 1 (defendant No. 1} : — 
They cited Mumfonl v. PealG'> ^ Tucker v. Lamf ; Evidence Acfc 
(I of 1872), Sec 02, Contract Act (IX of 1572)^ Sec. 25. 

Andeison (with Lanj, Advocate General, and Sc&U) for re-^ 
spondent No. 2 (defendant No. 2). 

The judgment of theConit was delivered hv 

STRirnav, J.: — (His Lordship, after examuimg the evidence, 
differed from Pulton, J.^ and found tnac u > agreement to post-^ 
pone the sale was pioved, and continued —) 

The fiist defendant in the witness-box has given a complete 
dental to the plaintifT s allegations. Phe e\ idence adduced by 
the plaintiff is not of a quality which removes the doubts which 
the iinpiobabihties of his story have pi nluced in our minds. 
We have, fcherefoie, come to the conclusion that he has fatlei to 
prove any promise or agreement on the pait of the first defend*- 
ant to grant four days^ time for payment of the. mortgage-debt or 
to postpone the sale, ^t was contended on behalf of the first de- 
fendant that no oral agreement of .ne kind alleged by the plaint- 
iff could be proved, having re ard to the fourth proviso to sec- 
tion 92 of the Evidence Act. It appears to us, however, that 

j to [1893J 19 M.a , 393. (i) |18J8) 38 Oh. D., 273. 

^{1887)1, R,3<J 8^X23, (6) (1894) 1 Oh., 2S. 

4 1 “■ I W S Os. B. m, (03 (1880) 2 AIL, 863. 

• ' (1356) 2 K. and J., 745. 
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fetich an agreement would not be an agreement to rescind or 1898 . 
modify a eontiact, grant or dispo'iition of pioperty within the 


meaning of tin- 


proviso. it would be an agreement by the mort- 
gagee, not to modify any of the teims of the mortgage of the 
2«ith December, 18c)5, but to forbear for a period of four days 
from the eveicise of tlie power of &alc which it created. Wo see 
no reason why such an oral agreement could not be validly made 
and prot ed. 

Assuming the Division Comt to be right in its finding that 
the first defendant on the llth May, 1897, promised to give the 
plaintiff four days time, the question arisen, what is the legal 
effect of such a promise ? It would be, as we have said, a piomise 
by a mortgagee having a power of sale to foibear from the 
exercise of the power for four days. Now there was admittedly 
no consideration for the pioinisej no benefit to the mortgagee or 
detriment to the mortgagor ; the arrangement was exclusively 
for the mortgagor’s advantage. The learned counsel for the 
plaintiff sought to meet this difficulty by relying on section 63 
of the Indian Contract Act, which provides that every promisee 
may extend the time for peifotmance of the promise made to 
him, and on the decision in Datis v. Oundasami where it was 
held that an agreement extending the time for the perfoimance 
of a contract falling under section 63 of the Conti act Act does 
not require consideration to support it. Without expressing 
any opinion upon that proposition, it appears to us that section 
63 of the Contract Act does not apply to the case before us. 
It occurs in a group of sections headed “Contracts which 
need not be performed'’^, and it enables a promisor, where 
the time for performance of his promise has been extended 
by the promisee, to plead such extension in answer to a de- 
mand for performance at the time originally fixed by the con- 
tract. The extended time is substituted in the contract for the 
original time. Now, in the contract of mortgage, the time for 
performance of the mortgagor’s promise was the dm ' 

28th December, 1896. No extension or alteration c 
was ever made by the mortgagee. Under the deed tl 
sale was not to bo exercised unless default should ' 

0) (1896) 19 Mad, 398. 
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payment of tbe prineipil debt on the dm- <lit^ and until thu'e 
months after notieo in writui;. n jiuiin,r such piymeut ha I been 
scnod on the moitgigor. No piyincnt was inide on the clue 
date. The nccossny noHce in writing was given on the Sth 
Januat_y, 1S37. In April tin three nuntln expired, and the 
pon(‘r of sale thtrenpon h emu* exeicisoable midor tlie deed and 
under section 01 of the Tiuiisfer of Property Act, IV of 1882, 
On the 28th \piil the moitgagi'c tuheitisid tlie pioperty to bo 
sold on the 12th M ,y. That was the state of things oxistino on 
the 11th May, when the niorfgagoe's agreement to give four- 
days time IS alleged to have been male. Up to that date it is 
not suggested that there was any extension of time. Now, as- 
sume tint on the 11th Mry the morbgxgAe promised to give the 
mortgagor four days’ time, and meanwhile to postpone the sale. 
Such a promise no doubt involved a forbearance of the exercise 
of the power of sale, and a consequent extens on for the same 
peiiod of the moitgagor’s right to redeem, which may always be 
exercised^ up to the moment of sale. But it was not an extension 
of the time for the performance of the mortgagor’s promise to 
pay the mortgage-debt as fi^ed in the deed, in the sense in which 
the expression ‘time for performance of the promise’ is used in 
section 63 of the Contract Act. The time for performance in 
that sense never ceased to be the 28th December, 1806. After 
that date the mortg igor was still bound to pay the debt and could 
have redeemed on payment, although the time for performance 
iiad passed. 'To saj that a promise by the mortgagee on the 
nth May to postpone the sale would extend the time for per- 
formance of the mortgagor’s promise under the contract, is as in- 
correct as to say that on the 10th ilay there were still two days 
WAthin which the mortgagor’s promise might be performed. The 
time for performance of the contract must not be confounded 
with the time within which, notwithstanding default in perform- 
ance, the mortgagor in default might still redeem. It follows 
that the mortgagee’s agreement of the 11th May, if made, was 
not an extension of the time for performance of the mortgagor’s 
promise to him, but an agreement to refrain from exereisinc for 
a stated period the right of sale arising from non-performLee. 
That being so, section 63 of the Contract Act does not apply. 
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The facts in Davis v. CunJasaml were tota ly cliffeiei t, A ca'-c 
much more nearly resembling the present is Ilh'/bffwis v. Siern ' . 
It appears to us that if, contraiy to the conclusion at which 
we have anived on the (^ucst on of fact, the first defimdant 
agreed on the 11th May to give the plaintiff four days’’ time 
and to postpone the sale, the agi cement urns not binding on him, 
because there was no considerat on to support it. It \v as con- 
tended cn behalf of the plaintiff that, apait troin the question 
of agieement, the first defendant uas in ‘ouie way estopped : 
that he misled the plaintiff into the belief that the sale ■would 
not be held on the 12th May, and that the plaintiff, if not so 
misled, might have been able to raise the amount of the debt 
and pay it in time to prevent the sale. As in the case of JFiI~ 
Mams V. Slcrn, the fiist defendant’s promise, if made, w'as not a 
misstatement of existing facts which operated to the plaintifif’s 
disadvantage : it was merely the expression of an intention, a 
"mere naked promise ” not enforceable in law. We agiee with 
the Division Court that there is no evidence to show that the 
plaintiff was prevented by any act of the fiist defendant from 
paying the mortgage-debt in time to stop the sale. He says that 
he was prevented because, in consequence of the first defend- 
ant’s promise, be remained at Messrs. Wadia and Ghandy’s office 
more or loss from 10 A.vr. until 3 p m. on tie 12th May. The 
auction took place soon after 5-15 p. m. Upon his own showing, 
the plaintiff clearly did not behei o that ho could raise the money 
in four or five hours, or he would not have asked for four days. 
He made a tender of the mortgage money for the first time on 
the 17th May. In our opinion, theie is no ground for the con- 
tention that, but for the first defendant’s conduct on the 11th 
and 12th May, the plaintiff would have been in a position to pay 
off the debt before the sale took place on the 12tli. 

In this view of the ease, the power of sale was not improperly 
or irregularly exeicised within the meaning of the deed and of 
section 69 of the Transfer of Property Act, 1882, and it is un- 
necessary to inquire whether, upon the contrary view, the title of 
the p-orchaser, the second defendant, wouhl have been impeach- 
able on the ground of express notice. Upon another point 'we 
0) (1879) 5 Q. B. D., ^09. 
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need only say that we aoree with the Division Comi that the 
mortgaged property, being situate at MAhiin witiiin the island 
of Bomb .y and within tlio local limits of this Court’s original 
civil jurisdiction is situate within the town of Bombay, in the 
sense m which that expression is used in section 09. The decree 
of the Division Court must he confirmed, hut as wo differ from 
the learn, d Judge’s finding on the first issue, the plaintiff must 
pay the costs in that Court of the first as well as of the second 
defend int. The plaintiff must also pay the costs of this appeal. 

Attorneys for plaintiff : -Messrs. Payne, Gilbert, and Sayan L 

Attorneys for defcn-lants .--Messrs. Wadia and Ghandy, and 

Mebsrs« Ardent^ and Eimim. 
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Before Mu Jmtiee Straehe^ and, on apjml.before Sir Louis Kershaw, Et. 

Chhf Justice, and Mr. Justice Fulton. 

GREAT INDIAN PENINSULA RAILWAY COMPANY (oBIsl^A, 
DirE.NDAMs), ArrtiiANTs, The MUNICIPAL CORPORATION oi 
BOMBAY AKB H. A. ACWORTH, Mttxicipae Oohhissioxi e foKioiv u 

PlAINTIFIs), HiSP01vDLN1&.^ 

^fulei-too}ls-)Sun,cipalilif of SomUp-Jiighi to enter on land of Padua 
Company to lay pipe% ^c,— Bombay Manic pal Act (Bom Act III of 1SSS> ‘iees 
£32 -m-Bailway \ct IX o/lS90, le—Accommo hUion wo, -Is. 

Under the Bombay Mvnicipal Act (Bom Act III o£ ISS^-) the Coipoiatii .i oi 
Bombay has the right, foi the purpose of s ipplj ing* the eit. ith iiatei, to entei 
npon land holorging to othei ouneis, to nuke oonneetions hAv.eon the mams, and 
to lay the pipes forming the connections thiongh or nndei such lands ^^Ahoni 
ihe oivneis permission, though not uithout giring them loasonahio nouee in 
wntiDg 

Held, also, that section 12 of the Railways Au (IX of 1890) docs not (.vJ >du 
ttiQ above right of the Corporation of Bombay to enter on land bolongm.- to tin 
ijf L P. Eailvay Company for tlie said purposes. 

Suit by the Municipal Corporation of Bombay to obtain a 
declaration that certain land mentioned in the plaint was vested 
in them, and that, even if it was not, they were entitled to enter 
upon it for the purpose of executing certain works necessary 
to supply water to the City of Bombay, and for injunction, &e. ' 

* Suit No. 378 of 3894 j Appeal No. 9S4. 
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The plaint alleged that by virtue of Act XIII of 186S aial 
snbseqnent Acts of the Legisktore the iand in question with 
other lands was vested in the plaintiffs for the purpose ol carry- 
ing the water of the Veiuir Lake into the town of Bombay and 
there distributing the same; that in January, 1SD4, the plaintiffs 
desired to make a connection in the Velulr 32" main for the pur- 
pose of carrying Vehar water into the Arthur Roa<I 27" main. 
They also proposed to mrike a connection between the Tansa 48" 
main and the Velidr 32" main. The two places at which these 
works respectively were to be executed were maiked X and 
respectively, in a plan annexed to the plaint. 

The following are the mateiial paragraphs of the plaint : — 

k The plaintiffs by their workmen on the 29th day of January, 189 i, entered 
on the land through which the said Vehh* 32" mam runs at the spot marked with 
the letter Y on the said pUn and began to excavate the soil over the said Vehar 
main for the purpose of making the connection second above mentioned, hut the 
defendants elaimoa to he entitled to refuse to alio v the plaintiffs’ men to work 
at the said spot without their pei mission, and the defendants claim the land 
through which the said Vchir mam runs at the said place as their own, and re- 
fuse to allow the plaintiffs to make the connection aforesaid, or to enter upon the 
mid land at the pkco aforesaid, except upon conditions which the plaintiffs are 
not bound to agree to. 

5. Tho planitifls say that the land at the j)laces maikcd X and Y on the said 
plan is ^’■esled in the pUuitiffs and is not tlie pioperty of the defendants as they 
allege, and in tho altcinatne the plaintiils say that, if they aic wiong in this 
eontontion and tlie siid laud is the pioiierty of thi defend mts, yet nevertheless 
tho pkuntifls aio entitled to enter ?>n the said land in the uoy and in the manner 
iLnd for the purposes that they entered on the same on tha 29th day of January, 
iSOl, and that the dofoiidauts aie not cut died to x>rj\ont them so eutciing.” 

Tho prayers of tho plaint were as follows : — 

1* That it may he deelaicd that so miicli of the I ind sliou n in the plan depo- 
sited in the ottice of the Secictary to Government of Bombay mentioned in the 
^nd paragraph of this jililnt as occupied hy the Toiler pipe as corresponds with 
tho places marked X and Y on the plan Exhibit A hereto annexed is vested m 
tho plaintiffs. 

2. That it may be cloclaied that the plaintiffs aio entitled to enter upon the 
land at the said places maikcd X and Y as affuesaid for tho purposes mentioned 
in the 3rd paragraph of this plaint oven if the land is the property of tlie defend- 
ants, without the permission of the defendants. 

3. That the defendants may be restrained by the order and injunction of thlhi 
Honourable Court from preventing the plaintiffs, their seivants and agents enter- ' 
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ing upon the said bud at the places marked X and Y as ..forcsaid for the pin poses 
mentioned in paragiaph 3 of this plant or for any other purpose for uhad) (1-e 

plaintiffs may lawfully enter tlieieon.” 

The defendants hy their written statement did not admit that 
the land in question was nested in the plaintiffs, and submitted 
thatj even if it was, the plaiiitiEfis, havin^^ regard to section of 
the Railways Act (IX of 1890), were not justified in entering 
upon the defendants’ land ami attempting to do the said work 
without the peimission of the defendants. They further con- 
tended as follows: — 

2. The defendants say tliai in tlio raontlis of Sqiteuiber, 1 803, and Jaiiuarv, 
1891, the plaintiffs s^r\ants, without the permission of the defendants, entered 
upon the defendants’ land for the piiipos^, as alleged by the said servantSj of 
laying down thoioin 2 pipes to connect the 32" Tehdr main uith the Tansa 
mam ; portions of both thes 3 pipes were intended to be placed upon land of the 
defendants. The defendants u ill rely upon a plan fumishel hy the plaintiffs* 
engineer to them show mg the pioposed connections and upon the correspondence, 
copies whereof aie hereto aintexel and. marked collectively !No* 1* 

3. The defendants say that, iuespeetive of the xuovisions of section 12 of the 
Railway Act, 1890, the plaintiffs were not justified by any of the provisions of 
the Municipal Act, 1888, in doing vdiat they attemijted to do, and that the 
defendants were justified m xnoienting the plamtiffb said servants fiom making 
the said connections. 

“ 4* The defendants do not admit that tim land at the places inaiked X and Y 
on the |)lan annexed to the plaint and inaikod A, is MSted iii tlio plaintilfs, but 
tho defendants sov that it is the piopoity of the defendants, hamiig been acquired 
])y tbom in the }eai 18G9. The defendants ^nbmii that in no event wme the 
plaintiffs entitled to eiitei on the sa d land in the vay or in the maniici oi for 
the puipose that they entsrel on tho same on the fiOlli Januai\ , 1894.” 

The case was tried by Stracliey, J., in December 1897. 

Invefafity and Lmindes appeared for the plaintiffs. 

Zany (Advocate General) and RusBell for the defenilaiits. 

Tile following issues were raised 

1. Whcthei all the lanGs and ether imrco\ cable piopeity necessary for the 
Xmrpose of caiiyhig the uatei of the Yehai Lake pipes into Bombay h vested 
in the xdamtiffsP 

2* 'Wheihei the land, the subject -mattei of this s ilt, is vested in the plaint- 


r* Whether the ’and de»2rilel in the plaint is not th^ x>ropeity of tho 

defendant 1? ^ 





an arranijeii 


any person for a suppi 






4 Wlu't^ur ili3 p^inibilfs arc entlibl to ent^r oi' jastiSel in entering fnpoa 1SS3* 

Ihj laiil in q lostion in the ?nj anl in ininii 2 r an I for tlx? Ipiirposea allogel in G, i. p, 
1113 lint ? UAiLWAy Co. 

• ) Wnthn* tin ..bt'iUii, ir> not jwfclii'l li pr^v’-entln^ the plaintiff^* Tnis 

Hnvunts £i'on ontxrin^ ip^n t'n sv i Iml for tin pirnons m^ntionel? 

^ Cul lOlliTlO.'f 

(5 Wintlni, luhiig i^girl to the provis'on^ of tin ll\l\w Vet IX of 1890, IkmiAU 

t n il‘fenUnt^ n >t | i^titiel in p.O'^eitmg the pS.ntilFs anl their seiTants 
fro u onteung Into tin 1 ind ? 

7. Uenerdissn% 

Tl>o Wlowiiiv i, fc !]3 uiifccrial porfcioi of tlio jalginant deli- 
voro I bj t!io Icwor Coiu’t ; — 

SuilCHt 1 , J, (ittoj C'Ciiiin'uig tlic evi laiiaa to title con* 
tiiiucvl ) Ti 13 slate of tlio title tt) th* properly’" in dispato 
is, the.'efoi’o, this. Tbe Vebai’ main, ioeliiUng th ■ parts of it 
hho'.vn on lil'^hibit T, wlr‘ 'c the p’aiuti'f'. ])ropss 3 I (j make the 
connection^ is vested in tlie plauitifEs. The sj’l above the 
iiiiiii i-. Vestel ii ta) d' ealint^. Tbj -.pnoo of 22 inclios 
l.stvveei tlij wo^fcoiM skin of the mail ail the ri’i.vay fence 
is vest'd in tin defendants. The I rid west of the railnar 
fence a, fir as 2 3 3 feet north of tin Auhn- Real i*. vested in 
the plaiiitiifs. The result is tbit evein thing do'n in this case 
liy the pi lintirts west of the fence Mas done upon tlu ii aivn pro- 
perty, hut that in crossing ivitho-nt tin permission of tl.e defend- 
.mts the space of 22 inches between the fence and the main 
fiioj committed a trespass, nnless they can sliotv express stat- 
utory authority justify iiig their action. 

In considering the right of the plaintilfs to entiT, for p irposcs 
connected witli the waten-works, upon Ian 1 \cstod in otl.er poi- 
sons, and to make the proposed conn ttioiis upon surii land, it 
IS not neecssary to lofer to any enactment earlier than the City 
of Boinbiy Municipil Act, III of ISSS. The subject is dealt 
with by aiapter X of that Act. The first section of Chapter X, 

.section 2o3, gives tlio Municipal Commissionor for the paiposc of 
jnoviding tnc city with a proper and stilficii'iit ivatcr-supply, and 
when authorized by the Corporation in that behalf, power to 
construct and maintain watoi-woiks cither within or widiout the 
city, and do any other necessary acts, nccc.ssar)', that is, for the 
parposes specified, to purchase or take on lease any water-work, • A 
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of water. Section 202 pro\i<les that tlie Comniihsioiier *s1iall 
manage all ^vatcr-woiks belonging to the Corporation^ iiiaintaiii 
them in good repaii and efficient condition^ ^^ancl slnll cause all 
such aherations and evteiisijn^ to l^c fioin tiun to iinie m ‘de an ih * 
said waici-T\oiks as shall be jictessaiy or e^vpe liiiii for iuipro\ ing 
the said woiks/'^ That section <loes not reqiiiio the authority of 
the Coiporation for necessary or c^p< dieiil alltiations or exten- 
sions of exioting water-'^’^oiks^ as distinguished iiuin the construe- 
lion of uattii-uorks p}e>\jded for by section 261, The making of 
the proposed connections he tween the Vthar and Tansa ami 
Aithur Koad mams uoull bo an alteiatlon oi c\b nsion of niitni'^ 
cipal water-works, and woiild^ it not denied, bo necessary or 
expedient for impro\ing them wdthin the meaning of the section. 
It has been argued with reference to the iuteipreiation clause, 
section 3 (t), including within the term w’ater-w ork a duct, main- 
pipe, and any ^Hiring for supplying or used for supplying water/’ 
that the laying down of any new pipe, such as those required for 
the proposed connections, would be ^^constiucting wmter-works ’’ 
within the meaning of section 26], and would require a resolution 
of the Corporation, which admittedly has not been passed. In 
my opinion, how'ever, scctim 261 refers only to any future w^ater** 
woiks which the Gomniissioner may constiuct or acquire, and 
not to additions to water-w^orks, like the Velidr w’-ater-works, 
already existing and vested in the Corpoiation when the Act 
came into force. The distinction between extensions of an ex- 
isting system of watcr-woiks by additions or “improvemonts 
within the area prcviouslj?* supplied and pie\ioiisly within the 
jurisdiction of the Coiporation, and a coimtracfion of new 
■water-'works, is not only plainly recognized by sections 2ol and 
262, but illustrated by the most recent decision:, in England 
upon tho analogous provisions of the Public Health Act, 1875^ — 
Oleveiand Water Compmi^ w Sechar Local 3 Iluddersfiehl 

Corporation v, Rave'^^stfiorpe Urban Bkiflei Council^^K Section 26S 
deals with the right of access to municipal water-works. It pto-^ 
Tides that the Commissione . , . majq for the purpose bi ^ 

inspecting or repairing or executing any woik in, upo% ot 
connection with, any municipal w’'atei-W’otk, at all reasonable tir|0||; 
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221 applicable to ^^atcr'•wolks. If ly reason of section ^65, 
tbe latter part of section 221 applied to tlie const inction of 

new water- woxks, tliat would not, for the reasons which I ha^c 

already gi\ en in reference to section 261, affect the proposed 
connections, which are not the construction of ne^v, but the 
alteration and extension of existing %Yatcr-woiks. lhat disposes 
of Mr. EusselPs aroument based on the woids common to sec- 
tions 221 and 261, when authorized by the Corpoiation in tlii> 
c^ehalf.’' Ihe only other section in Chapter IX which has been 
refen ed to section 222. That section is cleaily made appli- 

cable b} section 265 to water-wmiks. It provides that ^Hhe 
Commissioner inaj carry any municipal diain thiough, acio^^s. 

< r iiiidei any sticet • • . and, after giving reasonable notice* 

in wiiting to the owner or occupier, into, through, or midei any 
land v^hatsucver within the city/^ Reading this as applving to 
w’atci-woiks, it supplements sections 262 and 263 1} adding 
to those ^lovisions for alteraticns and extensions of watci-wuik'^,. 
and for access to them for iii'^pection repair, oi the execution ot 
an} woik, a further power to cairy pipes into, ^thiough, or unc\i 
any land whrtsoercr, which would, of cciim, mcliidi il e land in 
|di^pute V csted in tlu dotciidants^ aftei icasmablo notice 

in wilting to the oanci or occupici. In tin piescnt case tie 
ita^onable notice in writing wmsgu on hy a kttci liom ihe atci 
Fngincci to the Olnti Engineer, <lit(d the lot1i Ottoher, 1833,, 
(E\lal it M) and enclosing a tiacing (rxhibit i) whnh showed 
tlie pio| osed connections. 

Unless, thoiiforc, the difcndnits can point to some enactment 
eMludingcr modiijing the opciaiiou of lho^c ^u^t cittd^ the 
plaintiffs has under their Act, the light to eiitc i upon the land 
m <iiNpute, O' on where Tested in the defend ints, to make con- 
nections between thcii mains, and to lay tlie pipes forming the* 
concectbns tlnoigh or under the defcidanls’ land, and to do* 
all this without the defendants' ponni^sion, theugh i ot without 
giving them reasonable notice in v\iiting. The defemlants, how- 
ever , do point to an enactment which, tho} eontcml, exclude*^ ^or 
modifies the operation of Act 2TI of ISfS far as the rad- 
wnj piopeity is conecined. They idy on section 12 of 
Imran Puulwaj^ Act, IX ot 1830, which povidcs that 
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•owner or occupier of any land afflseM hv a railway 

the woiks marie uucler the Jasfc forcoiin'/ seefian 1 I 

...one a 1„», a.i,. ca.,!;”' 

ofcr„„rt,cr„s,,„„Jo.-oi-ovcra,nil,var ?„ 

»ako «t hh ov ,ts eaponso ° 1'. 

as bo or ifi thin acooinnioiktif^u works 

n''^- 

^ua„..ia.d vtha oo.o,„„;G;„e. a, tTa,“ir. 

«W0„dea that tie prop„,cJ connactio.., „c.-a ‘■'runl 'r 
olodatmn works" witbin the meanino of fiT r 
the plaintiffs, ^bo are a 'local autbonf » ^ " “’t.x-tion, ami that 
^ of tho Ocaeval C,aa«, lllf, , 3 “ «'“> 'p- - -™, 

■uoto tho conneoHons, but can onl- ,■» •'■'-■"'■'oh.-s 

mate them „t the plaintife’ expcL Tl” '° "> 

ie defined by eecion 11 „f Act K o't ^ 7' r'!""'""” 

land tiithm the fences or other bonnil,, ’ 'a'l 

liofitt of the land appnrtcnant to a ra.hvr' 

ii, contrxry to the conclusion which 1 1*‘ ' ' tliu-eiore, 

ihelamlin dispute outside the mik V 

defendants, Mr. Russell’s o *^*^^*^ nested in { 1 ^^. 

B»e.> enp’po, ted ^“^7X7 ri^t 

ioot to certain ■'-SW, an.,- 

powers conferred on them by the Act of e\eicisini4 the 

Vob.tr ,nai„ itee.f ..f p~T' “d 
appears from the evidence of m/ Td "" Pl>^intiffs. ft 

of the Chief Eneinecr the a: 7; "r’i T'‘ 

*bat the defendants contend for In ’ t 1"'^ 

of oectien dd. Mr. Camp," „ 7 “W^'-tlo.. 

*he defendants «would not object to anv« ■ 
faun a rg’it under the section to they 

from making connections, but fro n on"- ^ only 

?once for any purpose white " r'Xrr? -‘^4 

«3g:suoh pufjr^osesas patrollino* thf> r 

■nspeoBon and controlf and enterin.. th' °f “ luain for 
«lm.tWIy municipal property. It if difc 7’'°'”'’' ^ 

r- " » diffioult to see how the ' 
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^ f irncn to Bitinicipal %vatcr-woilvS for purposes of iiisteC’* 
ti ju t ! likt conL rrerl 1 y tlie express terms of section 2BS 
I f t if f f ^ 1 cnn be o\ tiiiildcn hy a section in Act IX of 
^ ^ <\(’n iMly to the making of acconimo^atioa 


O 111*' 


I own 


II ^ iliere aic two answeis to Mr. EnssellLi 

4 n I f. n. In t!u fiist pkcC; I ai^ico with Mr. Invcraritj’s ar-^ 

^ ‘L nnnn 4 the piopc. el connections to Ije ^^fuithcr 

^ * 4^ 5 n ^^o 1 lws^‘’ v.ithin the nieanin^ of ‘section 12, that 

^ ^ n i- j otly u ahimi; and pcimissive, and not prohihitirc. 
tt 'H I uiitil ir ri^Lt to a local anthoiity as a^^aiiisi a Eail- 
\ a} A n ^htdion^ 1 ri does not there! >y impliedly a! olish ,aiy 
hi ’ ’ ' t i^^ht in the local authority by any other 

it * * L nt it does is^, in effect^ to give the plaiiiiiifs^ as 

u ^ i b^ ay land, an additional and not a siibstitnied rights 

<^ ) |] C \ nngLt_, at their option^ either themselves make the 

i 1 1 lU: i ^ indtr sections 262^ 263^ £05 and 222 of Act III of 
( r (piire the defendants to make them under section 12 
a* At t IX 1 1 1S30. The provisions of section 12 would only bo 
linn, up m a local authority desiring further acconnnocli- 
lb u \\ i\- and not having any independent po\\ei, such ab the 
I owt 1 t uatul !)y Act III of 1888^ for the piiipose. That this 
\u lUi it, iollows, I think, fiom the \'\oi{ling of seekon 12,. 

1 ; { UK- only confeis a power on the locrl authoiity and 
^ j, 5 j 1 1 oi t to t iko au ay any other pou er or duty* existing 

I . Thi le is nothing inconsistent V itli it in section 8. It 

! 1 uH u d !e Liiough that a local anthoiity should be empowered, 
irot io < rlaiii conditions and for the purposes of its own Act^ 
kv piptb under railway as w’ell as under other land, and that 
iu\cith hbb the Railway Admiui&tiatioii should be aiithormed, 
fur the purpose of exercising the powers conferied upon it by 
Act i\ of IbdO, to alter the position of any such pipe, subject to 
the local authority's supeiintendence. 

In the second place, the proposed connections arc not, in mjr 
opinion “ further accommodation woiks ” within the nacaning 
of scetik 12 of the Indian Eailways Act. They arc a public 
work for which, under the section, a local authority might require 
accommodation works to he made. In the case of a local au- 
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tlxority desiring to conskxict a puRHc r lad i r nth r wnih 
under, or over a raihv.iT, tha aceonuni >1 iti <n unr’j- j 
must olnioadj'- bo noi ntlii r t!i in thi }ml !i x t * t ' 
stractod; tboic must b firNt, n a h n’. t n 

i? desired liy tliL Io.mI aul'h a jty, .ind, ( ni 
to be made for it > com in lion 1 Us V In al ii i 
to make only a public nud ernn >L rotjuiic j'n !! i ■ 
nistration to moke tbo oil as ui i nmnii* s ’ i . 
the local authoiity may lujuiic tli Uibsu' \ i. 
make, is not the road or other puMi* m iL, In 
xvorks for its commolioit, U33. T.u j ab , \s , 

made by the local a’^tlioriiy un 1 ‘e .i> n * j ^ 

Tn the present case, ulnx is t’lo pibb* „ 
authority “ dosires to coasta’ct '' un I r t’ i 
nections, by means of pipes i ^t x e n di n ’ ^ ' t 

Road and Tiiim mams. Wlnt, ih> ' ,i t 
works required for the comuoi: is 
None. No woik other than the < > m cm.- *-111 j ’ 

tunplatod. It follows that no acmmiuM hf > ^ xsu , , 

tion here, .and that section 12 dxs 1 . it Jip’'*. \ i jj 

'^accommodation woik^’' s'mply, Imt ‘Maulum u i , 
woikh” that the section pmx id s f ir, ’ 1 ' n 
modation works ” must mean th. sun thi„. *1 . . ‘ ' i. i ’ 

section jnnist have the sa ne nioanhip nlunhivr. 1 , a 

(.OTO-mncnl o. a lo„l Tl,. „ 1 ■ i„„|, , , ' 

also oooocctioo ...H. tho A, „i„ 

.eE™ncposoc;,oall,to „lil, ..oi.,, ,» ,,, ‘ 

*ch tl,o torn noro,B.o„,l,.tio„ .vo.o, ,s 

hcctions 11 and 12 of iho liulin p,,] , i ‘ ’ 

of sections 68 and 71 of the' Rulwn C Vr" ‘ ' 
Act, lS4o (& and 9 Yk o oox ^ <-o.i-uIi lui , j 

omers and „oor.pe.s, '’aadho’, rLlTaZau-'d' ' ! ’ 

constracb pnUic wool,, n, ^ 

xvorks contemplated by s^ctmn 71 1 1 ^ 

wefc a^a^; r- "■ 

owners, but woaks additional to accommoJatlnn Mn 
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ijgM of access to municipal water-woiks for purposes of inspec- 
tion and the like conferred by the express terms of si^etioii 2BS 
of Act III of 1888, can ho overridden hy a section m Act IX of 
1890 relating exclusively to the making of accoimnodaiion 
works. 

It appears to me that there aic two answers to Mr. RiissoIFm 
contention. In the fust place, I agree with Mr. Inveraritj’s ar- 
giiiiieiit tliat, assuming the pi oposc 1 connections to be further 
aecomoiodation works v.itliiii the 111 eaning of section 12, that 

section is purely enabling and permissive, and not probiSitivo. 
It gives a particular right to a local authoiity as against a Eiil- 
way Administration, but docs not tlierely" iinplic(by al olish any 
independent right vested in tbe local authority by any oilier 
enactment, M hat it does is, in ehect, to give the plaintiffs, as 
legards lailway land, an additional and not a substituted right, 
so that they might, at their option, either themselves make the 
connections under sections 262, 268^ 2C5 and 222 of Act III of 
1888, or require the defendants to make them under section 12 
of Act IX of 1890. The provisions of section 12 would only be 
obligatory upon a local authority desiring fin tlier accoipmorla- 
tion works and not having’ any independent pover, such as the 
powers created by Act III of 1888, for tlie puipo^e. That this 
view is correct, follows, I think, from the wording of section 12,. 
which in terms only confers a pov er on the local antho] ity and 
does not purpoit to take away any other power or duty^ existing 
aUnnde. There is nothing inconsistent vitli it in fiction 8, It 
is reasonable enough that a local authoiitj’* should be cmpo'wored, 
subject to certain conditions and for the purposes of its own Act,, 
to lay pipes under railway as well as under other land, and ihafe 
novel theless the Eailway Adininistiation should be authorized,, 
foi the purpose of exerciteing the powers confened upon it by 
Act IX of 1890, to alter tbe position of any such pipe, subject to 
the local authority's superintendence. 

In the second place, the proposed connections arc not, in my 
opinion, further accommodation works within the moaning 
of section 12 of the Indian Bail ways Act. They are a publk 
work for which, under the section, a local authority might require 
Bccommodation works to be made. In the case of a local au 
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thority desiring to conskact a public road or other work across, 
under, or over a railway, the accommodation works required 
must obviou’jly be works other than the public work to be con- 
structed) k''ere must bo, first, a public woi'k whose construction 
is desired by the local authority, and, secondly, woiks icquired 
to be made for its commodious use. A local aothonty desirino- 
to make only a public road cannot require the Railway Admi- 
nistration to make the real as an accommo lation uoik. What 
the local authority may require the Railw.ay Administration to 
make, is not the road or other public work, bat accommo lation 
works for its commodious use. The public work itself mu'^t bo 
made by the local authority un lor some other statutoiy powo-. 
Jn the present case, what is the public v.mk wt’ieh the local 
authority “ desires to con.=lruct ” under the i.iiUay ? The con- 
nections, by moms of pipe,, bot'YOA,^ Ychk anl the Artliur 
Road and Tdnsa mains. What, tlnn, are the aceommod ition 
works required for the commodiou, use of the public noik? 
None. No work other than the coanoedons themsehos I.con- 
teinpLiteJ. It follows tint no accommodation woik is in ques- 
tion here, and that section 12 docs not apply. A'^aiii, it is not 
“accommodation works’’ dimply, but “ further accommodation 
woiks" that the section prut uLs fur. The ‘-further accom- 
modation works ’’must mean the sine thing tluoughout the 
section j must have the sa ne meaning whctliei the requkibion to 
the Railway Administration i*:. n.a le by the ciwu^ r or occupier 
mentioned in the oponi.ig woi\K of the section oi by tlie Local 
Gom-nmunt or a local anthority. The uord ‘ fnither’ in itself, 
and also in connection v ith the ope-iing words ob\ku-’y has 
1 clercnce to section 11, to ttliicii ^cct.oii It? is a iidcr, and in 
which the term ‘ accommodation woiks ’ is tiituallj defined. 
Lections 11 axid 12 of the Indian Railiv-at s A,ot arc modifications 
of sections 68 and 71 of the Rnlways Clauses Consolidation 
Act, 1845 (6 and 9 Tie., c. 20), though section 71 refers only to 
owners and occupiers, and not to local aulhoiities desiring to 
construct public works. It has been held that the “ further " 
works contemplated by section 71 do not mean any kind of 
works which would at any time be convenient for the land-* 
owners, but works additional to accommodation works already 
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made by the Railway Company niidcr sccticu 08, ard of tlm 
same kind as those which miglit be leciiihed under that section 
—Ilhmiida and Smatu a llailuay Lo.\. Talho&\ In the present 
case, no accommodation woiks have been julmoiisIv" made bv 
the Railway Company for the phintilm, and section 11 men- 
tions ni aecomme dation w'oiLs res''m!ding the connections which 
the pi lintiffb piopose to make The connections aie not watcr- 
cour^^es or oth< r pissages of the kind descubed in section 11 (/A 
as Mr. Rnsscll siv^cstcd. Thej aie n, t, in my opinion, «f„,l 
ther accoimnoJation woiks’’ or accommodation wo, ks at all 
btction 12 of the Indian Railways Act, ISIO, tluufeie, docs not 
pclude the light of the plaintitfs to cntei cn the dctendaiits’ 
laud and to make the pioposcd ccniccticns which is ..i\cn to 
them by Act III of ISSs. ° 

This deckles the suit substaiiti.dlv in favcin of ti e plainlifT-. 
I find on the tiist and fourth i-,sius in the affiimativ e, and on 
the fifth and sixth in the negative. On the second and tliiid I 
find that the Yehar main and the land wc c of the lailwaa fence 
are vested in the plaintiffs, and the l,ml between tbo mahi ami 
the lailw-ay femec to tbe west in tbo dcfciidiints 'J 1 c plamtifls 
will have a decree foi dcclaintioii end injMiciknm accoukmcc 
these findings, costs. 

The defendants appealed, conic nding that the lown Coint was 
wrong in hohling that the Coipciaticn vcic entitled to enter 
upon thcii* land without their poiiinssion. 

The appeal was bcaid by Keisbinv 0. J., ai d Pultcn, .1. 

hatig (Advocate Gencial) and Mncplui hon foi llic appellants. 

kcoH and Tjowu^ps for the respon<lcnis* 

Ku5s1!aw, C. J.:-The Couit is of opinion that Idr. Justiec- 
Strachej s judgment is light and should be upheld. I need 
only shortly allude to what aie the admitted facts of the case 
Iheyhave been clearly stated hy the Advocate General in his 
opening speech. It appears that a main of the Bombay watei- 
WQifa through a porsion of its com so, lies a’ong a nariow strip 
onand which may he accurately dcsoiliedas part of this rail- 
tv ay. Ihc plaintiffs think it necessary that there slmnld be a 
(I (1807) 2 Cb., J31. 
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Compa„y and lo cyc.ci.o what they con.hwTr, 
power, conferred Mnnicind T t A ■” 

uefcionwab instituted in tlio II, -d, P,.,,./ | -liin 

luetico Straehey, y,,o dce« tf ‘ “- 

r,:atp.r;r:7:L’’' 

the Miiiiicip.,1 Aj' Motion 265 and oectioii 222 of 
poiat'on have ll'o's’mie ij.P.t-'’' P^'h'ool'y, the Cor- 

w..tor-wo,ks as Oi.r have 'T out thoir 

^nd„a.j;:t:j:“ 

Ooin,m,sioner shallhave the ^ '' ProMded : »'Jhc 

-me .estaetiou, 

mam pipes or ducts iiithi; oi- mthont tho eit! Ti"° 

subject to, uudei tlm provisions hereinbefore contaiull f 

drains within 

hack to Chapter J X it i, seen th it th-y ( ^ 

with drainage and drainaof. \ T 'associated 

“ Th, Con, die ’-r « ==>, *,.,,1 eay, : 

oipal drain, and anthoriced WtL “oV' 
half ehai construct „ch new d.aiuT “ elS 7 r ‘" 
be necessary for effectually di.uniiK.\],o -f time 

it is laid down tliat the Commi ^ section 222 

oipal d»in through, across or undeTany T“' 

fis or intended for a strppf n,. i ^ ^ ^ ^ 

«..y be nndor lu.y eUrind aft”.! -Moh 
writini; to tho owner of occupier £7 “* 

knd whatsoever within the city or' for t’h 

«-.ao little da4“::rr:ha^:^^^^^ 
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dam Commissionor to any person who snstains 

damage by the exercise of such power.’' 

For the Eiilway Company it is said that the now pipe pro- 
posed to be laid through the twenty-tuo iaclw. o, rL-L/ ! 

of tins land is really anew diain within the m-’a! in-^ f ^ 

O 01 T ji I .-I « uao m2aijin2 oi sochon 

221, and that, theieforo, the Municipal Commissioner r<>quires the 
sanction or authonzatmn of tho Corpoiation before he can law- 

not in iL It IS noeo-cary to decide that qur ,tion. It is sui 

^refin thi! tr' ^ca) question which 

que&Mon clceid»d without enteiing upon that 

que& ion at «u. A seems to us ih-t uhat the nnhsio-ws,. i 

as a matter of fact is ivell descried by Mi. Justice Strachev 
when he siis -.he Commissioner’s action amounts to an alteration 
01 extension of an existing water-main, which may bo effected 
tiMei one of too sections without the aulhn-ily cf L Corpora- 
tion being gnmn to him. By section 262 it is laid dow n ; -The 

Commissioner shall manaoe jll ,v<i+ov .. i i i . 
n j.- , ii»‘<uagG au water-wolks belondno- to tho 

fimn ame to tune m ide in the said wa'ci-woiU os all be 

CmTu r nnriOTing the .rij wc.Is ” Cloaily 

the alteiation and extensmn pioposcd i, with a vi u to improai 

tl u said woiics, ami no doubt it will hai e tlia^ effect when it 
13 completed Thoicfore, if the pi oposed wciL may bo desaibed 
as an alteiation or extension of the existing woik, it is on oncra 
tion_which cmi ho earned out by the Commissioner without 
obtaining tho authority of the Coiporation at all. 

It has been alleged by the defendants that there i. no power 
a the Coipoiation to lay the new pipe on priiato loud. lYc aie 
of opinion 4hat under section 2C5 as read iritli section 2'’2 there 
IS power to lay such a pipe under any land whatoi er in the citr” 
and, tnciofoio, there is no trespass by the Corpoiation, seeino- that 
they have followed out strictly the lines of the Aef T i 
them the pow or. " 

Lastly, it is contended that even if the Corporation formcrlv 
had tius power jt is now controlled and taken away by section 11 
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o£ the Railways Act. It seems to us that, in order to take away 

a power of this hind which is so eminently serviceable and use- ®- 

£ul for a large Corporation like that of Bombay, it should be 

either taken away in express terms, which would lea\'e no doubt 

about the matter, or the infeienee shoxdd be so strong as roallv to CoaroEvixo' 

j. f X 1 - . ^ Of Bombay* 

amount to taking away^ in express terms, the power given by the 
Municipal Act, If we can see that both powers may be exer- 
cised together or separately, so that theio is some x’easoii why 
the two poweis may co-exi&t side by side, it will go far to show 
that such inference cannot be diawn. Wo can understand why 
in the one ease it would be for the advantage of both the Eail- 
way Company and the Corpoiation that the Eailway Company 
should have the light to do the woik. ^Yo can also see that theio 
may be ciicumstances in vdiicli it would be for the advantage of 
both that the Corporation should do it. Supposing that a street 
has to bo cariied under a railway, it would be for tho advauta<'>o 
of all that the Eailvay Company should do it, but when, on the 
other hand, we come to a work like water-woiks it should le 
done by the Corporation, who have the whole scheme of tho ‘^up- 
ply of water to the city in hand. I see nothing xn section 12 
which by expi ess words takes away the power given by the 
Municipal Act, or in any w^ay repeals it. I see no irresistiblo 
inference to bo drawn fiom section 1^^, w’^hich takes aw^y such 
power, and w^e aio of opinion that Mr. Justice Stiachey was 
right when ho said tho two pow^eis m^ght w^ell co-oxist side by 
side, and that theie is no abrogation by section 12 of the Eaib 
ways Act of the powders pic%iously gi.^en to tho Corpoiation. 

I do not think it necessary to enter into a di'^^eiission with re- 
gard to what arc further aceonimoclatioii woiks, because the case 
scarcely turns upon that pohit. It seems to me that the Court 
can decide the appeal on the bioad grounds of the K^isons gi^en. 

The order of th s Couit is that ]\Ir. Justice Strachey's decision be 
confirmed with costs* 

JOcorec mifnued, ^ 

Attorneys for the plaintiffs ;--Mes&r3. Crawford^ B}owii and Co^ 

Attorneys for the defendants Messrs. TAUle and Co. * ' <1 
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Biforc Mr, Justice Parsons and Jiu^tlceMnade. 

J^AlviL'iLAM /jSD O'J'L'EES (original DiFI^;DwAKTS), Appillakt 

others (original PlAl^’TIFrs),, IvESPONDL'NTsA' 
Jhnjit liHv—Juiutfaoin^-~2Ianager-^ coniracUd hy a manager 
}>urprm-^I)ecre.e agaiiut the managing member alone- Sale in exceni 
(ierve — Eff'eet oj such sale, 

Y hero a debt is incurred by a Hindu as manager of tlie family 
iv.u-pows. tlie otlier members of the family, thorgh not parties to tin 
bo bound by the decree passed against him in respect of the debt 
execution of the decree any joint properiy is sold, the interest of 

family in snob property will pass hv the sale. 


buit lor redemption. The plaintiffs were three brothers livintj 
togcUicT as members of a Joint Hindu family. Devji Antoba 
{])]aintili No, 1) wa.s the manager. 

Tlie land in question was family property. In 18C7, Devji as 
manager of the family mortgaged it with “possession to Kakaji 
for family piirpo.scs. 

In 18/0, Kakaji sued Devji alone and obtained a money decree 
against liiin in respect of another debt, in execution of which 
his rigid, title and interest in the mortgaged lands was put up 
to sale in 1876, and was purchased by Kakaji himself. 

Kakaji remained in possession of the lands till his death in 
188-1, when it passed into the possession of his hrothens, defend- 
ants Kos. 2 and «■>, and of hi.s nephew, defendant No. 4. 

In 189t), plaintiffs 61ed the present suit to redeem the land.s 
from the mortgage of 18G7. 

Defendant No. 1, the widow of Kakaji, did not defend the 
suit, nor did defendant No. 3. 

Kakaji's brother and nephew (defendants Nos. 2 and 4) contend- 
eel that the whole interest of the family in the land had passed 

to Kakaji by the sale m execution, and that the plaintiffs had no 
right to redeem. , . : 

, - • Second Appeal, Ko. 89 of 1898 . 
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EANiDK, J. :— The District Judge has refused to enquire “■ whe- 
ther the plaintiffs^ family remained joint at the date of the 
decree and of the auction-sale, whether Devji was then the mana- 
ger, or whether the debt was one for family purposes, and bind- 
ing on all the membcis of the joint family,” because he thinks 
that, as the suit on the bond was brought against no other mem- 
ber ox the^family than De^ji, and he even was not sued as the 
representative or manager of the family, the decree could not 
be enforced against the other member, of the family and that 

Ko doubt Mayno .u Im ^oik on Hind.. Lnu-. seotiou 82 i, doe. 
ay dov,n tb^ proposition ; « If tbo managing membor of tbo 
amily executes a document which u ould bind the other members 
the pioper eoume is to sue them all. If the creditor chooses, he 
ny only sue tiie person who executed the document. But if he 
adopts this course, his execution will only take effect upon the 
share of the execution debtor. lie cannot enforce it aoainet 
the other mcmhois (not being the son. of the debtor) merely by 

!r T fli oases decided by this Court, however 

S Zs to 1 0 n! d f r* t^ore 

seems to bo no difference between the case of sons and that of other 

jn^^ers of the family. In Ea, i v. the plaintiS 

othe that they were not bound by the Court-sale as thev 
wm-e not paities to the suit, was held to bo untenabLl the 

Ckancl^-^\ In r zshnu v. Venlahat ^ it was decided also on fl 
authority of Baulat Mam’s case, that if the debt was incurred by 
Sankraji and Harji as the managers of the family, and foVa 
family purpose, the interest of Venkatrav, their brother mtht 
^ss although he was not a party to the suit. In Valtidefv 

a ^ held that the decision depended upon whether the der>,<»f. 
obtained by the plaintiff cagainst Th^na Kaik was for 1 1 1- 
..emuod by Tb^ N«t u, 


a (1800)34 Bom„ 59?. 
& (1SS7) 15 Cai, 70. 


<3) P. J. for 1889, p. 248. 
W P. J. for 1891. n. ig. 
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poses of tbe family. To tlie same effect is tbe decision of tbc ^S98. 

Calcutta High Court in Sheo Persliacl Singh v, Suliel Ial^^\ iu Sakhau^m 

wbicb the head-note runs thus : the sale having been under a Beto, 

decree in respect of a joint debt oi the family, the -whole interest 
of the family in the properties in dispute passed at the sale, 
although L and S only out of the members of the family were 
sued.’’ TVe, therefore, frame these issues — 

(1) Whether the debt for which tbe decree was passed was 
contracted by Devji as tbe manager of the family and fur a 
family purpose ? 

(2) Whether the interests of the plaintiffs Nos. 2 and 3 were 
attached and sold in elocution of the decrees ^ and 

(3) If so, whether it is open to the defendant in the present 
suit to contend that ho is still posse^.e 1 of their intex'csts ^ 

(This ksi issue, wo may remark, is framed at the lequest of 
the X)leader for the respondent in i elation to point 3 in Appeal 
No. 103 of 1S97.) 

We ask the Judge to certify his findings on the above issues 
within two months. 

(1 (18C2) 20Cal, 4^3. 


' I?«/i>rc Bit 0 F Farmn, Kt , Chief Justice, cuiJ Mr, Justice Falto-h. 
KOTKAB\SSiPFAYA (oiuoierAL BErEKDAKT), Appellastp, v, 
VIExVFPAYA A3sm anothle (oeiginal PLAiNTirrs), Pesponbbnts ^ 

Eeliff Act (I o/1877)j Sec. Z^—LmUat%o,i Ad (XV oflS77), Soh.II, 
Oi — SfiU to e incd a voil op vollahle mdiunient — Reasonable appre- 
keMion of venous injmy — Limtation. 

Any poison agunsi whom a wraten instiumcnt is void or voidable, who has 
msonable appiehensioii that siieli instinmsnt, if left oatstandmg, may cause him 
seiions injiuy, may sno to have it canceled. The test is “reasonable apprehen* 
sion of serious injury.” YTho^her that exists or not, depends upon the circum- 
stances of each cise. It cannot be laid down, as a rule of law, that in no case can 
a man, ^ho has parted vith the pioperiy m respect of which a void or voidable 
instrument exists, sue to have such instiument cancelled. 

* Second i^ppeal, ISo 172 of '^808, 
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TV!/am Eamalahhmamma i rereireil to. 

SrcOND appeal from the clecibion of T. AValkcr, Dibtriet Judgo 
of Dhir^var, rever.in - the decree of E. S. Kulkaiui, Subordmafce 
Judge of Eaiicbennui. 

Suit under section -30 of tlie Specific Relict Act (I of lg7<> 
to lia\e a document declared cancelled. 

Tlio plaintiff was the s\\ am of a math. He had become obi 
antlbliul, anl hal no man (di.ciple) to succeed him. On the 
13th August, 1SJ2, ho executed a to the deleiidant 

anpointuig bi n mxnagci of the propcitios of the mvth, and m ik- 
in- them oeer to him as such minagcr, upon ceitain teims as to 
sen ice and ttpon condition that he nhouUl gi\ e his son, it he 
should haecone, to the ijlaintilT as hi, wan (disciple), or if he 
h id not, th it ho slioul 1 select a mart for the plaintiff. It fuither 
provided that, in case the defe-iuUut failed to act accoieling to 
its teinr,, he should have no light OTcr the juopeitj. 

The following extiact fiom the judgment ot thoRistuct Jud^o 
gives a sumraaiy of the contents of the jtmmaimhu 
^ ‘ 4.S tbo iheic. to bo pvss d lu tin, cv,' d. pc ids J i. st o mr, ly on the 
cuwtiuelion plvood ou Echd.it l-h t wiUm u nai /o it m llu-l sli. 

“It is discubtla, i )imw tpiitr t pa^ed o i tbo 1 >b Au“a,t,ls>2, ly 
Uieiivnippi, (Jam, toKoti ibisippabni Bislmgappv, ai d dtci iiu, .i bslof 
tlio ino inty ic.itos t'nt tb svi I p"op is m ih o o, to K'of ibanppi b r 

tho po.li,. uuise of tb' wo'-s'i p 111 c jinus >E t'l nnt’i t’l t i ns o 
lacUnt bcuig .1, folio-. Ihn^.apb 1 stipi.Ulis tbit if Koti ibasippa 
.bonld bavc 1 1 . dc oliild vMtbiu m ii o two tbit c ,il I w n to be made the 
.aim’s ' 01 discipl , full ig t ) biv a 11, K . . ibi i ip i n is to find a 
m«it soniewhcm oKe to succeed p auitift No 1 m tbo i i Pli 

«■ Taia. npb 2 lequires d Lu luit 1 1 feed and do he the mat i and p luigupb 

. 1 Ewd an Ulitlie succeeding m lies eliosaa by this oil'' Tang apb 1 antlioi ros 

deleiidant to deal with tb U ants of tbo Imd audpumipbOto pn tl o 
assessment, and so cipoy the propcity fiom gonei itioii to g iii i ilion. Tai i- 
npb G stales that the math and hiids are to bo kept in iq ii . 

“ Paragtapb 7 state, ibattlie kliata avas to bo cntcicd ui tl c n^inc of t lo 
ma !, and never in tb.it ot defe iduit oi 1 r, siioce,soi,. 

“ Paiagrapb 8 sta es that, ui cisc of dt'e idant , fa n g i« liv ' n. ibo math 
and keep^tl o impeity in rqi ir, be la to have no lig it to tl o propeitr. 

« Fiiiagiaih ■) piw dcs that ihhrdmt should feed .ii d cb.il o plaint ff. 

> (USC) 13 MnJ., 610, 


...itid’.'i'iL, 


I' ' d 

,,, tiM* ll / d • 



** Paragrapli 10 states tliat neltlier No. 1, nor his sneoesgors, nor 2^. 

ilefeiidant or Ins snccessoisj shoald have any power to alienate the property. abas- 

Paragraph 11 requires defendant to act as required above, to manage the 
propel ty from generation to generate n, and render sei*vice to the guru and CHB^vr^AS' 
future gurus in matters of worship If defendant failed to act as required 
above, he was to ha\e no power or right over the property, but pLuntiff Ko. 1 
and succeeding gurus were to have it. 

^ It thus appeals that the guia, who wis at the time sauously ill, contem- 
plated obtaining a successor to himself through defendAnt. Defendant was 
to seive the succeeding mari^^ and was to mamge the land for tbeir benefit, 
but was to have no right in it him5.el£ or his successors. Plaintiff No. 1 ex* 
pected tiie arrangement to be permanent and last for generations, but, if 
defendant tailed to do wlut was required of him, he was to have no right 
over the pioperty.” 

On the 18th June, 189 i, the plaintiff Chenvirappa .sold the 
game properties to one Rudrapayya for Rs 2,0 00. The deed 
of sale recited the above jmmapairaj but stated that the de- 
fendant had failed to act according to its terms. 


On the 13th August, 1895, the plaintiff Chenvirappa filed this 
suit under section 39 of the Specific Relief Act (I of 1877), pray- 
ing for a declaration that the jimmapatra was void, and that 
it might be delivered up to be cancelled. He alleged that the 
defendant had failed to act according to its terms ; and that he 
(the plaintiff) had, therefore, cancelled and set it aside and had 
sold the property to Riidrappaya ^ that he Wefb apprehensive 
that, if i\iQ jimmapatra was allowed to remain in the defendant's 
possession, injiny might be caused to him (the plamtiff) and to 
the math, and he, therefore, brought this suit. 

The defendant pleaded [mtor aha) that the plaintiff hid no 
; that he was in possession of the property as owner, 
and he denied that ho had \ lolated the terms of the jzmmapafra. 

On the 1 3th July, 1893, on hL owm application Rudrappayya 
was joined as co-plaintiff in the suit. 

The Subordinite Judge held that the plaintiff hid no right to 
bring the suit, and he, therefore, dismi«-sed it. 

On appeal the plaintiff the District Judge x’e\ersed the 
lecrec, and passed a decree for the plaintiff, directing that the 
jmmapMm should bo delivered up and cancelled. 
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Tlio defendant preferred a second appeal. 

bcoti and bhamrao Viihal, for tlio appellant (defendant) . — 
Under the pmmapaim the plaintiff gave m possebsioin Sub- 
sequently ho sold the propel ty to tho second plaintiff, and yet he 
brought the suifc in his own name only. We contend that the 
plaintiff* had then no inteiest in the propeity and was not entitled 
to sue lyyappa v. liamalalshmamma^'^ . Further, thei e is no cause 
of action disclosed in the plaint. The plaintiff says that pos- 
session was not given to us. If so, then no cause of action has 
accrued to him. But, as a matter of fact, possession was given to 
us as found by both the lower Courts, and we submit that there 
are no circumstances lu the case which would entitle the plaintiff 
to set aside the document. A deed can only he set aside under 
the cncumstances mentioned in section 39 of the Specific Relief 
Act. We say that we are the owner, because the propeity is 
conveyed to us from generation to generation. 


The next point is as to limitation. The suit as originally 
brought was not properly constituted. We submit that the sub- 
sequent addition of the second plaintiff did not cure the defect. 
Plaintiff* No. 2 had the right to bring the suit, and when ho was 
put on the record, four years had elapsed since ih^j'imma2jai}a 
was executed. The suit is, therefoie, clearly time-ban eed — Hasan 
AU V. ; Janli Kumvar v. Ajzl Stnyk^^K Fuither, the suit 

cannot be maintained, because the plaint does not contain a 
prayer foi consequential relief. 


Macphosoii and Narayan G. Chandaiarlcar appeared for the 
respondents (plaintiffs) —Under the the defendant 

was not to be the owner, but merely a manager. The fii st plaintiff 
is still the swtoi of the math and is, therefore, inteiested m the 
property At the most, j mmapatra was an absolute convey- 
ance subject to defeasance on defendant’s failure to carry out the 
conditions mentioned therein. As to the joinder of the second 
plaintiff, we say that he is not barred by limitation. Ho has three 
years from the time at which the facts of the case became known 
to him. He was put on the record within three yeais of his puf# 
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chase. Both the lower Courts have found that the defendant 
was put in possession. This is a finding of fact and it is binding 
in second appeal. 

Faerait, C. J . : — The original plaintiff in the suit, out of which 
this second appeal arises, sued to have it declared that a 
jiatra which he had passed in favour of the defendant on the 18th 
August, 1892, had been cancelled. The plaint was filed on the 
iStli August, 1895. The suit in the lower Courts has been treat- 
ed ^as a suit to cancel or set aside an instrument not otherwise 
provided for, and as falling within the scope of article 91 of the 
second schedule to the Limitation Act, and such is doubtless its 
true nature. The period, within winch it must be brought, is, 
therefore, three years from the date when the facts entitling the 
plaintiff to have the instrument cancelled or set aside became 
known to him. 

The original plaintiff was the swami of a math. Ho had 
become old and blind and had no man to succeed him. The 
jimmapalra which he executed in favour of the defendant need 
not be referred to in detail. In effect it appointed the defend- 
ant manager from generation to generation of the properties of 
the math upon certain conditions as to service, and provided that 
the defendant should give his son, if one should be born to him 
within a year or two, to the original plaintiff as his ' man or in 
default of such a son should select a ‘ man ^ for the said plaintiff. 
It also provided that, in the event of the defendant failing to 
act according to its terms, the defendant should have no right 
over the property. 

Subsequently on the 18th June, 1894, the original plaintiff by 
a sale deed of that date (Exhibit 12 1) reciting the above Jimma- 
patra, and farther reciting that the defendant had failed to act 
according to its terms, sold the properties of the math to the 
second plaintiff for the sum of Es. 2,000. The second plaintiff 
was by amendment added as a plaintiff on the record, on the 13th 
day of July, 1896. If the original plaintiff is not entitled to 
maintain the suit, the claim of the added plaintiff to sue would 
appear to have been time-barred at the time when he was added 
as a plaintiff to the suit, 
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The first question which we have to consider, therefore, is 
whether the original plaintiff, under the circumstances of the case, 
entitled to bring the suit. The law upon this subject is 


contained in section 33 of the Specific Relief Act, which enacts 
that any person against whom a written instrument is void or 
voidable, who has reasonable apprehension that such instrument, 
if left outstanding, may cause him serious injury, may sue to 
have it adjudged void or voidable/^ The District Judge consi- 
dered that the original plaintiff naturally thought it most dan- 
gerous to leave such a document (as ih.^ j mm apatr a) in thehhnds 
of a man who was actually in posession of the lands as manager, 
and held that he was entitled to sue. We do not dissent from 
his view. It appears to us that, if the docum ent is not cancelled, 
the added plaintiff, the purchaser, may sue the original plaintiff 
for a return of his purchase-money, if he cannot get possession 
of the lands by reason of the defendant holding them under the 
jimmapaUa, and that thus the original plaintiff may have had 
1 'easona.blc apprehension of permanent injury, fie ^as also in 
danger of the defendant suing him in respect of the lands of 
which the defendant had not obtained possession, for it does not 
appear that the defendant has obtained possession of all the lands ; 
and there is, lastly, the suggested lisk that the added plaintiff 
may not act fully up to the terms of his purchase and that the 
original plaintiff may be in a position to resume the lands. As 
to the judgment m. I^yapjm v. RauaUl$hmammd^\ whicli has 
been relied on foi the appellant, we are not prepaied to follow it 
if it was intended to lay it down, as a lule of law, that m no case 
can a man, who has parted with the property, in respect of which 
a void and voidable instrument ovists, sue to have such instru- 
ment cancelled. The decision in the Madras case may be correct 
with refoience to the facts before the Court, but ave think that 
we ought not to depart from the wording of the ‘section which 
wo have quoted, or to add to it a condition which is not to be 
found in the section it^,elL The testis ‘"^reasonable appreliea- 
aon of soiious injury.'^ Whether that exists or noi , must depend 
' updn the ohcumstances of the particular case with which the Court 
has to deal In this view the question o! Lmitition does 
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arise. The suit waa brought by the original plaintiff within 
three years o! the date of the jimmapatra. Mr. Scott also con- 
tends that as the plaint averred that the defendant had not got 
possession of the lands, the defendant could not have broken the 
conditions of the jimmapatra, and that the suit must, therefore, 
be dismissed, even though the Courts have found that such 
averment has not been supported. We cannot allow this pecu- 
liarly technical argument to prevail. The plaint also averred 
that the defendant after the e-vecition of the document benan to 
cwjfcimpropeily, aud not in accordauee wifeh its conditions. This 
aTermeat the written statement traversed. We think that an 
issue should have been framed by the Court of first instance on 
this averment and traverse^ which raised in fact the main issue 
between the parties. 

Strangely enough, though the Court of first instance found 
that the defendant had obtained possession, in part at least, of the 
lands^ the appellate Court did not raise an issue as to whether 
the original plaintiff was entitled to cancel the Jimmapatra by 
reason of the defendant having broken its conditions, but that 
Court dealt with the appeal as if that issue had been before it» 
Its judgment on this point is as follows : — 

*** Defendant seems to have mistakoii his position altogether, and almost as 
mon as the doctunent was registered he discontinued attendance at the math 
and the personal service of pUmtiff No. 1, Differences arose almost imme- 
diately, and finally plaintiff Ho. 1 sold the property and math by Exhibit 126 to 
plaintiff Ho. 2. How great was defendant’s misapprehension is shown oven hy 
the pleadings m the case. * # # Defendant does not m his ^\ritton state- 
ment attempt to make out that he did his duty and was entitled to lemain in 
possession and retain his title-deed. He mei ely raised technical pleas and 
pleaded that tinder the terms of tho deed he was in possession as owner. 
Ho fmther jasfcification is needed foi this suit.^’ 

There has been no ground of appeal to this Court directed 
particularly against that finding, but the grounds of appeal 
pnerally involve it. The District Judge has misread the plead- 
ings and has based his finding upon the assumption that the 
defendant did not aver that he had acted up to the agreement. 
If he had raised a formal issue, the parties would have argued 
it, and he possibly would not have fallen into this error. We 
must send down the issue Was the original plaintiff entitled 
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to cancel the jmimapatm hy reason of the defendants non- 
observance of its conditions or for any reason ? 

The District Judge to be at liberty, if he consideis it ne- 
cessary, to record fresh evidence. Findings to be certified 
within two months, 

Imie sent down. 


APPELLATE CIVIL. 


Bepore Mr* Justice Parsom and Mr* Justice Uancide* 
EAMCHANDEA (obioin-al Plaintiff), Afflicant, v* GANESH 

(OBIQINAL DbfJBNDANT), OFFONKJ^T.^ 

€%ml Procedure Code {Act XIV of 1882), See 25 — “ Court of Small Causes 

Meamiig of the esfpression-^A Comt invested with Small Cciu^e Court powers not 

a Small Cause Court loiihin the section — Appeal* 

The expression “ a Court ol Small Causes in the last clause of sootion 25 df 
the Code of Civil Procedure (Act XIY of 1882) means a Court properly and 
strictly so called, and does not include a Court invested with the jurisdiction of 
a Comt of Small Causes, 

'Mangal Sen v. Pup Chand i) dissented from. 

Apflicatiok under section 622 of the Code of Civil Procedure 
(Act XIV of 1882). 

The plaintiffs filed a suit to recover Rs. 49-15-11 as their share, 
for the years 1890-91, of the profits of a khoti village from the 
defendant, who was the managing khot. 

The suit was originally filed in the Court of the First Class 
Subordinate Judge at Eatnagiri, who was invested with the 
jurisdiction of a Judge of a Court of Small Causes under sec- 
tion 28 of the Bombay Civil Courts Act (XIV of 1869). 

The suit was afterwards transferred to the Court of the Assist- 
ant Judge by the District Judge under section 25 of the Civil 
Procedure Code (Act XIV of 1882), 

The Assistant J udge passed a decree for the plaintiff. 

On appeal the District Judge reversed the decree and rejec^e^ 



Mahadev F. Bhat, in support of the rule The decree of the 
Assistant Judge was final, and no appeal lay to the District Judge* 
He had, therefore, no ]unsdiGtioxi to reverse the decree in appeal 
’--Manual Sen. v. Blip CAa9zd^^\ 

Pausons, J. : The contentioxi on behalf of the applicant 
(original plaintiff) is that there was no appeal fiom the decree 
passed by the Assistant Judge, since his Court trying this suit 
must be deemed to have been a Court of Small Causes. There is 
no appearance on behalf of the defendant. 

The facts are these :~~-The suit, which is said by the applicant 
to have been (and for present purposes we assume that it was) 
of a nature cognizable by a S nail Cau^o Court, was filed in the 
Court of the Subordinate Judge, First Class, who was invested 
with the jurisdiction of a J udge of a Court of Small Causes up to 
Es* 500 under section 2S of the Bombay Civil Courts Act, 1869, 
The District Judge, under section 25 of the Code of Civil Pro- 
cedure, transferred the suit to the Court of the xissistant Judge, 
and the latter tried the suit and passed a decree in favour of the 
plaintiff. The defendant appealed to the District Court and 
obtained a reversal of that decree. 

The argument that no appeal lay from the decree of the 
Assistant Judge is based on the last clause of section 25 of the 
Civil Procedure Code: The Court trying any suit withdrawn 
a) (1891) 13 Alb, 324. 
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Thereupon the plaintiffs applied to the High Court, under its 
re visional jurisdiction, to set aside the District Judge^s decision, 
contending that the suit was cognizable by a Court of Small 
Causes and that it was filed in the Court of a Subordinate Judge 
invested with Small Cause Court powers, and that although it 
was transferred to the Court of the Assistant Judge, such trans- 
ference did not alter its character, and the Court to which it was 
so transferred should be regarded as a Court of Small Causes, 
and from the decree of such a Court no appeal lay to the District 
Judge. 

A rule msi was granted calling upon the defendant to show 
cause why the District J udge^s decree should not be set aside as 
ttUra vires. 
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under this section from a Court of Small Causes shall, for the 
purposes of such suit, be deemed to be a Couit of Small Causes.^' 
The answer depends upon whether a Court invested "with the 
jurisdiction of a Court of Small Causes is a Couit of Small 
Causes within the meaning of that section. In our opinion, it is 
not. A Couit of Small Causes is defined m the Provincial Small 
Cause Courts Act, 1S87, to mean a Couit of Small Causes consti- 
tuted under that Act, but the Court of the Subordinate Judge 
is not such a Court. The Act, moreover, throughout draws 
a marked distinction between a Court of Small Causes and a 
Court invested with the juiisdietion of a Court of Small Causes 
which is totally opposed to the idea that they were intended to 
he one and the same, and both come under the definition of 
Court of Small Causes (see for instance section 32 and section 85). 
Tliere is no definition in the Civil Procedure Code of Courts of 
Small Causes, but section 6 mentions “ Courts of Small Causes 
constituted under Act XI of 1865,” and also “all other Courts 
exercising the juiisdietion of a Court of Small Causes.^^ If the 
expression Coui ts of Small Causes were intended, whenever 
it was used in the Code, to include both, there was no necessity 
for this separate mention of the two classes of Courts. We 
construe the expression Courts of Small Causes in section 25 to 
mean Courts propeily and strictly so called, and not to include 
Courts only invested with the juiisdietion of Couits of Small 
Causes This point does not seem to have attracted the atten- 
tion ot the learned Judges who decided the reference in the case 
of Mangal Sen v. Rup Chanel As long ago, however, as 1 883 it 
was ruled by this Court that “ the Courts of Subordinate Judges 
invested with the jurisdiction of a Judge of a Small Cause Court 
under section 28 of Act XIV of 1863, do not thereby become 
‘Courts of Small Causes constituted under Act XI of 1865.^ 
They merely exercise a similar jurisdiction ” : see Bhagvan v. 
Bale^K We disehaige the rule. 

W asoi) 13 All . 324. 


(1833) 8 Bom , 230 
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Before Mi . Justice Parsons and Mr Justice Ranade^ 

LAKSIiMAN (original PlaintiI'P), Appellant, v, GOPAL and othees 
( oEiGiNAL Dependants), Pespondbats * 

PaiUiion — Co sharer — Morlgaije ly co-slarer of undivided shaie — Tartition su'^t 
suhsequenily hrotight hy oilier co sharer to tohich modgayee not acuity — Mort* 
gaged ^property allotted to a sharer other than mortgagor — Rights of such co-shaitr 
— Partition re opened — Fraud of mortgagor and mortgagee 

Pour brothers, , Damodar, Latshman, Balvant and Paraslirarn, were joint 
o\mers of certain land. Poi* purpose's of convenience each vas in possession of a 
certain portion, but there was no formal partition. The particular land in 
question m this suit (Pot jJTos. 1 and 2 of Survey Jfo. 174) was a part of the land 
in possession of Balvant. In 1867, without the knowledge of his brothers, 
Eal\ant moitgaged these plots of land to the first defendant for Ps. 2,800. In 
1886 Daiuoclar sued for partition of the uhole property, and in 1891 Lakshman 
brought a similar suit By the dcciees in these suits, Pot 1 was allotted to 
Damodar and Pot Xo. 2 '\\as awarded to Lakshman. The mortgagee was not a 
party to cither suit, the plaintiils in these suits (as found by the High Court) 
having had no notice of the mortgage. Damodar and Lakshman, on attempting 
to get ])Ossession of the lands allotted to them respectively by the partition 
decrees, ivero obstructed by the mortgigeo, and now bronglit these suits against 
him and the hens of Balvant (clefendants Kos. 2-— 9), claiming possession of the 
lands allotted to them free of the mortgage-debt, or that the partition should be 
re*oponed, and that unencumbered land should bo allottel to them and the luort- 
gagod lanl given to Balvant ’s branch of the fam% (defendants ITos. 2—0)* 

Meldy that the partition should bo re opened and the mortgaged land assigned 
to the defendants Xos, 2 — 9. 

Whdre a co shaier of joint piopeity has mortgaged his share without the 
knowledge of his co-sharcis, and there has subsequently been a partition suit to 
which, through the fiaud of the mortgigoi and the mortgagee, the latter has not 
been made a party, he (the mortgagee) w ill only be allowed to proceed for the 
recovery of Ins inoitgage-doht against that portion of the pioperty which has 
been allotted to his mortgagor. 

Ktm Clmnder v. Thalco Jfonle Dhii'^) approved 

Consolidated second appeals from the decision of Bao Baha- 
dur N. G. Phadake, Joint First Class Subordinate Judge, A. P., at 
Poona, 


m 


1808. 

August 18. 


* Second Appeals, Nos. Ill and 112 of 1897* 
(1) (1893) 20 Cal., 633. 
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The plaintiffs in these two suits sued to recovei' possession of 
lo-KSHMAN certain lands (Pot Nos 1 and 2 of Sui’vey No. 171) under the 
GorAL. following circumstances : — 

These lands were situated in the village of Govitri, the whole 
of which was the joint family property of four brothers, viz., 
Damodar, Lakshman, Balvant and Parashram, By arrangement 
among themselves each had a portion of the property in his pos- 
session and management, but there had never been any formal 
partition. The lands in question (Pot Nos. 1 and 2) wore a 
part of the land in the possession of Balvant. 

In 1867 Balvant, without the knowledge of the plaintiff, mort* 
gaged Pot Nos. 1 and 2, together with other land, to Gopal 
Vasudev Barve (defendant No. 1) for Rs. 2,800 with possession. 

In 1886 Damodar brought a partition suit to recover his share 
of the whole village, and obtained a decree in 1887, by which, with 
other land, Pot No. 1 of Survey No. 174 was awarded as his 
share. To this suit the mortgagee (defendant No. 1) was not 
made a party, and the High Court found that at the date of suit 
the plaintiff had no notice of the mortgage. 

In 1891 Lakshman brought a similar partition suit for his 
share and obtained a decree, which awarded him {inter alia) Pot 
No. 2 of Survey No. 174. The first defendant (the mortgagee) 
was not a party to this suit either, the plaintiff (as found by the 
High Court) having then no notice of the mortgage. 

In execution of their respective decrees, Damodar and Laksh- 
man endeavoured to obtain possession of Pot Nos. 1 and 2 of Sur- 
vey No. 174, and being obstructed by defendant No. 1 (mort- 
gagee) they applied under section S28 of the Civil Procedure 
Code (Act XIV of 1882) to have "the obstruction removed; but 
their applications were refused under section 332. 

Lakshman thereupon now sued to recover Pot No. i and 
Damodar .sued to recover Pot No. 2. In both suits the first de- 
fendant was the mortgagee, the other defendants (Nos. 2 to 9) 
were the heirs of the mortgagor Balvant. In each suit the 
plaintiff prayed as follows ; — 

(a) for possession of the land sued for free from any mort- 
gage lien, or 
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(6) that the land sued for should be given over to the de- 
fendants Nos. 2 to 9 (the sons and heirs of Balvant) and in their 
stead other unencumbered lands should bo given to the plaintiff 
out of the lands that had been allotted to the share of Balvant 
ill the partition suits^ or 

{c) that the plaintiff should be allowed to pay off the mort- 
gage-debt in pi'oportion to the value of the land claimed by hiin^ 
and that the sum so paid should be made a charge on the lands 
allotted to BalvMnt^s brancli of the family. 

The Court of first instance dismissed both suits, holding that 
neither plaintiff could recover the land he sued for without pay- 
ing off the whole of the mortoaf^e-debt due to defendant No, 1 
(the mortgagee). 

This decision was confirmed, on appeal^ by the First Class 
Subordinate Judge^ A. P., at Poona. 

Thereupon the plaintiffs preferred second appeals to the High 
Court. The appeals were consolidated and heard together. 

M. B Ghaiihal (wnth him P, P, Kliare) for appellants (plaint- 
iffs) : — The lands in dispute were joint family property. They 
were mortgaged by Balvant without plaintiffs^ Lnowledgo or 
consent. It is not pretended that the mortgage was effected for 
family purposes. That teing so, the mortgage is not binding on 
the plaintiffs. Apei'son taking a mortgage of joint property from 
one co-sharer takes it subject to the rights of the other co-sharers 
— Byjnatli Ball v. Uamooileen^'^\ The lands in question have now 
been allotted to the plaintiffs by the partition decrees, and the 
plaintiffs are entitled to recover them free from the mortgage- 
debt. The lower Court finds that the mortgagor as \vell as 
mortgagee fraudulently kept the idaintiffs in ignorance of the 
mortgage This acccoiints for the fact that the mortgagee was 
not made a party to the partition suits. If the plaintiffs had 
been aware of the mortgage, they would have made the mortgagee 
a party to the suit. And in that case the Court, in decreeing 
partition, would have divided the family property among the 
co-parceners so as to allot the mortgaged lands to the share of 
the mortgagor ; sec Fandiirang v. Bhasher^^'>; Udaram v. 

Ci) (1874) 1 1 . A., 106 , ^ (2) (1874) 11 Bom. H. C. Rep , 72. 

(3) (1875) 'll Bom. H. C, Rep., 176. 


IiAKSOTAK 

Gotat. 
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What the Court would have done then^ ought to he clone now^ 
especially as it is founds as a fact, that both mortgagor and 
mortgagee fraudulently concealed the mortgage. The phrintiffs 
are^ therefore, entitled to ask that the partition should be re-- 
opened. The mortgaged property should be assigned to the heirs 
of Balvant, who mortgaged it, and in its place an unencumbered 
portion of the property of equal value should be given to 
plaintiffs — Hem Ghunder v. Thalo Mom The mortgagee 

can only enforce his lien against the share of his moitgagors. 

N, V, OoUiale for respondents (defendants) : — The plaintifis 
omitted to make the mortgagee (defendant No. 1) a party to 
their paitition suits. They had full notice of the mortgage, 
for it was duly registered, and the mortgagee was in possession. 
That was sufficient notice to the plaintiffs and ought to have put 
them on inquiry. But they made no inquiry, and ignored the 
mortgage altogether. The partition effected by these suits was 
thus effected behind the back of the mortgagee (defendant No. 1). 
Such a partition cannot affect his rights. He cannot be treated 
as a trespa«!ser, and must be paid his mortgage money before the 
plaintiffs can recover possession of the mortgaged lands. There 
is no evidence to show that the mortgagee has acted fraudulently 
or done anything to keep the plaintiffs in ignorance of the mort- 
gage. The lower Court’s finding on this point rests on mere 
surmise. The partition ought not, therefore, to be re-opened. 
The ruling ill Vmay alv. Ramhnshnci^^'^ applies to the present 
case. 

Pahsons^ J.: — In order to see what relief the parties to these 
consolidated appeals are entitled to, it \vill be necessary to set 
out the facts briefly. 

The plaintiffs and the defendants Nos. 2 to 9 are the descendants 
of one common ancestor Dhondo. In several suits they obtained 
decrees for the partition of their ancestral estate, and in execu- 
tion of those decrees the lands were divided off’ and the share of 
each separately assigned to him. Thus the plaintiff Lakshman 
got his i share^ the plaintiff Damodar got his -J share, the defend- 
ants Nos. 2 to 9 as the sons of Balvant got their ^ share, and th 
other member Parashram got his -} share. 

(U (1893) 20 Cal, 533. (2) P, X, 1889, p. 180. 
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Among the lands assigned to the shares of the plaintiffs were 
Pot Nos. 1 and 2 of Survey No. 174. In taking pos-^ession of 
these fields, the plaintiffs were obstructed by the first defendant^ 
who claimed to be in possession and to have the right ol remain- 
ing in possession under a mortgage passed to him by Bah ant. 
Orders having been passed adverse to the plaintiffs under section 
332, they have now brought the present suits claiming either that 
they should be held entitled absolutely to the possession of the 
lands unencumbeied by any mortgage lien, or that these lands 
should be assigned to the share of the defendants Nos. 2 to 9 and 
other unencumbered lands gi\ on to them out of the lands that 
have been assigned to the defendants Nos. 2 to 9. 

The lower Courts have dismissed the plaintiffs’' suits, holding 
that they cannot obtain possession of the lands, or any relief, 
unless they redeem the wliole mortgage of the first defendant 
(which is for a large sum of money and covers not only the two 
pot numbers, the subject of these suits, but other lands also). 
The plaintiffs have appealed against this decree, and the first 
defendant alone has appeared before us to support it. 

It is quite clear that the order is wrong. Balvant had power 
to mortgage his own share only in the ancestral estate, that is, 
one-fourth. According to the findings of the lower Coiuts, 
Balvant did no more than mortgage that shaie, and the shares 
of the plaintiffs were not at all affected by the mortgage, nor 
w'cre the plaintiffs themstilves ni any way liable for the debt. It 
is impossible, therefore, io uphold the order that they are bound 
(before they can get possession of their own share of tiro lands) to 
pay a debt for wliich the sons of Ealvant and their lands alone 
are liable. A proper prorision would, of course, have been made 
for this mortgage charge, had the flrtt (lefen^tant been a party to 
the partition suits, but he was nt>t, and the whole of tins litigation 
is due to this omission. Although the Subordinate Judge, A. P., 
is of opinion that the plnintiiTs were not to blame for the omis- 
sion, vet he has ma<Io them suffer for it b}' applying the case of 
Vinaffoli v. RaiahrisInLLC'^K I am of ojiinion that the principle of 
that case can only be applied where the partitioners combine 
together to ignore the exibtence of a moifgagee, and proceed to 
(0 l\ J„ 1SS9, P 180. 


1898, 
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partition behind his back fraudulently with the object of de- 
feating his just claim. I do not think it can apply to the piesent 
case where the Judge finds that the defendants Nos. 2 to 9 were 

guilty of fraud in deliberately withhold ng all iufomiation about 
the mortgage through spite towards the plaintiffs. He adds that 
the first defendant appears to have withheld himself behind the 
other defendants. If such a state of things, uz., fraud and collu- 
sion between the mortgagee and his mortg.igois, were proved, the 
pioper rule to apply would he that laid do%^n in Ihrd Chutider v. 
Thaho Moni Dehi 1 cannot, however, say that thi-, is proved. 
All that can he said is that the plaintiffs are perfectly innocent 
and brought their suits without any notice of the mortgage. In 
that ease I think that the mortgagee, who has not been made a 
party to the partition suit, has still the right to the relief that 
he would have had, if and when he had been made a party to 
the suit, namely, to ask the Court to so divide the propeity as 
to assign, as far as possible, the property mortgaged to the share 
of his mortgagor. I do not think that he can possibly have any 
greater nglit. In a somewhat analogous state of things, a right 
of redemption is always preserved to a puisne mortgagee not 
made a party to a foreclosure suit. 

For those reasons, and also on the geneial ground of the equit- 
able relief that the plaintiffs are entitled to against the fraud of 
the deiondants Nos. 2 to 0, wo have come to the conclusion that 
they are entitled to demand that the defendants No®. 2 to 9 shill 
take the property which they have burdened with a mortgage, and 
grve them unencumbered property of a similar value, and that the 
first defendant cannot resist this demand or ask for any other 
relief. If, as may turn out to be tho case, the mortgaged lands 
cannot be fully exchanged for other lands, he must beai°the loss 
of the security of these lands, falling back upon the defendants 
Nos. 2 to 9 for his remedy, taking, as ho did in mortgage, the 
share only of Balvant in the lands in suit. ^ 

We, therefore, vary the decree of the lower appellate Court and 
order that the partition that has been effected between the plaintiffs 
and the defendants Nos. 2 to 9 he re-openod, and that as far as 
possible. Pot Nos. 1 and 2 of Survey No, 174 he assi^ed to the 
tt) (1893) 20 Cab, S£8. 
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^hare of defendants Nos. 2 to 9, and that in place thereof unencum- 
bered land of a similar value to each pot number be given from 
their lands to tlie plaintiffs respectively. The plaintiffs must boar 
the costs of the first defendant and they can iccover thorn and 
their own costs from the defendants Kos. 2 to 9. 

ItAXADE^ J, Both the lower Courts have held that the appel- 
lant (odgiiial plaintifc) was entitled to none of the reliefs claimed 
by him in this suit^ and that his pioper lemedy was to bring a 
regular redemption suit against respondent No. 1 for an account 
of the mortgage of the land in dispute. 

This land, together with other propeity, was mortgaged to 
respondent No. 1 by the ancestor of the other le.spondents Nos. 
2 to i)j who were joint owners -witi) appellant of the inam vil- 
lage of Govitri. where the land is situated. The facts are fully 
and coricctly stated in the judgments of both the lower Courts; 
and it appears therefrom that the appellant has a 4-annas’ share 
in the village, the remainino* 12 annas were held in common by 
other shai'ors including appellant m Appeal No. Ill of 1S98_, and 
the respondents Nos. 2—9. The present appellant sued the other 
sharers for partition, in vliich suit the mortgagee {leapondent 
No. 1) was not made a p<ii iy. The appellant obtained a decree 
in 1S87 by wdiicl) Pot No 1 of the land ni dispute was allotted to 
hissl’jaic. Later on, some of lire other sharers also biourfit a 
paititioii suit in LSDl, and tlic decivO tlicreiu .settled tlieir shares 
in t!\e s llhigej and, anioii" others^ Lak'-huuin, the appellant in 
A]>pcal No. Ill of ISO?, was allotted Pot No. 2 of tins same land. 
When Tippellant in this appeal and Damodav, the appellant in 
Appeal No. 112 of 1898, wont to take poS'C'-.sion^thoy A\ei'e re.si.stod 
by tho mortgagee (icsponclcnt No. 1), and his obstruction being 
upliold, these two appellants Inonght two separate suits claim- 
ing alteniativc icliei-, (1) actual posse.ssion of the two lands in 
dispute by tho reniov.il of the mortgagee’s obstruction ; or (2) 
n re-acljustmenfc of tho partition alreuidy made by an exchange for 
the lands in (hspute of otlieis of equal value out of those allotted 
to respondents Nos, 2— 9ls share. A third relief wms also claimed 
for permission to pay olT respondent No. Ls mortgage-debt in 
proportion to the value of tho hinds in dispute, with a declaration 
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that the sum so paid should be made a charge on the shares 
allotted to respondents Nos. 2 — 9. 

In so far as the fix'&t and third of these praj^ers are concerned^ 
there can be no doubt that they were clearly inadmissible* A 
mortgagee of one of the co-sharers of joint property, who is not 
made a party to the partition suit brought by the sharers among 
themselves, cannot be ousted from his possession of any portion 
of the mortgage security unless his debt is folly paid oS—Vinayak 
V. Bamhishna No arrangement between the sharers which 
ignores his mortgage can adversely affect hio rights. In respect of 
these two reliefs, the appellant's only remedy was, as held by tho 
Courts below, to bring a regular redemption suit, and to pay oft" 
the balance of the mortgage-debt. 

The second prayer of the appellant-plaintiff, however, stands 
on a different footing, and the equities of the parties in regard 
to it do not appear to have been sufficiently considered by the 
Courts below. It must be noted in this connection that the village 
was admittedly held in common by all the sharers. The mortgage 
bonds recite this state of things in clear terms. Some of the 
sharers for reasons of convenience held possession of portions of 
the village lands, but this kind of possession by the ancestor of 
respondents Nos. 2— 9 of the land in dispute conferred no rights 
on bis mortgagee which were not conti oiled by the equities repre- 
sented by the common owneiship of all the sharers. As held by 
their Lordships of the Pri\y Council in JBijjmtIi Lull v, Ramoo- 
deen Chomdrf^\ where tho ownei of an undivided share in a 
joint estate m )rtgages his undivided share, he cannot by so doing 
affect the rights of the other sharers, and tho mortgagee takes las 
security subject to the rights of those sharer*^ to enforce a parti- 
tion. In this case, whcio tho mortgagor was allotted other hinds 
for his share in a partiti'ou made by the Revenue authorities, tho 
mortgagee wa^ alloived to enforce Lri security on the lands so 
allotted, even thougli they did not toiin part of tho original 
security. Tor tlie purpose of such re-ad just incut, a partition once 
Uiadc is liable to be rc-opened. The C!ourts below have distiu- 
guished this case on the ground that thei o w as no pos-scssion given, 
while in tho present case the moitgagee is in possession. This * 
(’) r. J Tor V ISO. (2) (IST^) 1 I A., “OG ; 21 Cal. R., 233. 
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drcnmstance, however, does not appear to make any essential 
difference in the equitable rights of the parties, where, as in 
the present case, the estate was admittedly undivided and held in 
common. On the authority of the principal ease noted above, the 
High Couit of Calcutta held in Shavat Ghnnder v. Hurgohindo^^'^ ^ 
that one co-sharer in a joint e^Lato cannot deal with his share 
so as to affect the rights of the other co-sharers, and that the 
assignee of such co-shaier takes subject to those rights. In a 
later case decided by the same Couit — Hem Clmndcr v. T/ialo Moni 
— a co-sharcr had moiigaged his share in undivided pio- 
party, and in a subsequent partition suit to vhich the mortgagee 
vas not made a paity, the inoitguged propei ty was allotted to 
another co-sliaier, and it vas held tliat the moitgagee must en- 
force his debt against the piopeity allotted to the share of his 
moitgagor. The mode in vhidi this lo-adjustment can bo made 
is cleaily laid down in Ooma Daif v. lIinioonan^^K These deci- 
sions seem clear on the point in dispute m the piesent appeal. 

It is true that the rulings on this side of India about the 
necessity of joining moitgagees of co-sharers as parties to paiti- 
tion suits are stricter than appeals to he thcpiactice in Bengal — 
Siuhi V. This circumstance, liowevcr, in no way affects 

the equitable principles which must govern cases where a par- 
tition is effected without making the mortgagee-creditor of a 
co-sharer a party to the partition suit. Even in the case of an 
auction-purchaser of the intcicst of a co-shax’er, it was held 
in MaliabaUya v. Timaya that he can take no moic than the 
interest of the co-parcener as a member of a united family, and 
the manner in which the equitable adjustment and marshalling 
has to be made so as to giv c effect, as far as may be possible, to 
the rights of all parties, laid down in Fanchiraiig v. Bhaslar 
These equitable principles, which govern the rights of purchaseis, 
equally gOYcrn the case of mortgagees— Yinayah v. Bamh ishna^'^K 
The circumstances of the case of Sdasavant v. Balsaiant weie 


(1) (i87S) 4 Gal., 610, 

(i) (1893) 20 CaU, 53^. 
m (1S74) 22 Cal. W. B., 453 
(1892) 16 Bow., COa 


< ) (X87r>) 12 Bom. H. 0 Rep„ A. C, J., 13S. 
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rather peculiai, but it is cloai fiom tlie iuclgment rocoulcd in that 
case that, as against the luortgagor-co-sharers nho had U'deeine<l 
their share, it was open to the iilaintitis in the paitition suit 1,o 
onfoice theii remedy by o\ecut.on, eren though thoj- had iaile-l 
to evocuto then doeiec against the mortgagee in possession. 

0.1 the wiiole, it ippeai > to me that the appellant li.i^ a light 
to lequiie the lespondeuts ho- 2—9 to takel.ach the encumhcKd 
lands as pait ot the lands alloth d to tlieir shaie-, and in csdiange 
make o\cr to appellant Uml ut equal sal m on‘ ot tlioir share to 
make up his full shaio. This le-aujustment hecomos inoie equit- 
ahlo in the present ease, hoeausc, as held by the loner rqipellato 
Comt, theicis goo'l ica-’cn to ouspeat that the moitgigee-respon- 
deiit held back his cl, urn Fiauduloudy, and in collusion nith the 
othci respondents. 
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Before Si) C F Fun an, Ki , Ch cf Jisti a, id Mt Jv.sio'C Fallon. 

iUvAGLE nAN2>LVKT fcAOTATA 'PRAirilU (oe aivvL Dun Appel- 

liAKT, t. SUR]*Ai>]r i:(01lIGI.% \ L PL'-InTJI'F), liLSPO^'DJOT 

Oiiil Bioccchue Cede iAx I \l F r/lS82; iV-v . 21 i. 2t^—Aji eco)h,,ii vol I > creni c 
dtCi ee — jO.>,eciil( 0 R — J// it < J< cf< o diac'—Siul io 1 ecoioi dai hiffs 

liif pio-^itiions of '^octic/’i 244 of llie rhij raoc^^luie Code (Acti XIY of 
ISbi) aio'no Wi to a siut t'' icco'sei clnnaf^e^ for LiotcIi oi Ou oontiact not . 
to execute a decieo. 


Appeal from a iomand older passed by IL L. Hervey^ District 
Juclj^e o£ Kanara, against tlie decision of Edo Saheb T. V. 
Kalsulkar, Subordinate Judge oc lionavar. 

The plaintilT alleged that in 1889 the defendant had obtained a 
decree against him, raid on the 26th June, 1891, agreed to accept 
Es* 65 from him in full satisfaction of it ; that he accordingly 
paid this sum and got a receipt from the defendant, who under- 
took to certify the same to the Court and promised not to claim 
any further sum under his decree. The defendant, however, did 
not certify the payment and subsequently applied for execution 


^ Appeal, 9 of 189S from order. 
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against the plaintiff, who was obliged to pay into Court the 
sum of Rs. 108-2-2. 

The plaintiff, therefore, now sued to recover back this sum, 
together with ceitain costs inemred by him in resisting the 
plaintiff’s application for execution. 

The Subordinate J udge held that the suit vras not maintainable 
in the form in which it was bi ought, and that the plaintiff^s only 
remedy was to se^^k to recover the E,s. 65,, alleged to have been 
paid by him to the defen lant in 1891, with interest. He, there- 
fore, without going into the meiits of the ease, lejected the claim. 

Oil appeal by the plaiatiif the Judge, having held that the 
form of the suit was not objectionable^ ie\ersGd thodocieeand 
1 email ded the case for tiial on the mciits 

The defendant appealed against the said cider of remand. 

Datiabaya A. Idgnnji foi the appellant (defendant) : — The al- 
leged payment of Rs 05 cannot be taken to ha\ e satisfied the 
decree. The payment not having been certified as loquired by 
section 258 of the Civil Proceduie Code (Act XIV of 1882)^ the 
Couit cxeeutiiig the dsciee coidd not take notice of it All ques- 
tions relating to the satisfacton of dcciccs are in the cogniz* 
•ance of the Court of execution Hee section 211 {e) of the 0i\ J 
Procodiiic Code. By enforcing an uncertified adjustment of a 
deciGo, the pro\isions of that section would be nulIiiiecL The 
same result would follow if a suit for damage^ for breach of* 
•contract in such a case were allowed. The money actually pai<l 
may be recoveiod, but it cannot be recovered as money paid in 
satisfaction of the deciec --Ganam an JDasi v. Franlishoii Ban ; 

Ahclul Jlahman v. Khoja Khali Arvth-\ Glianasham v* 
; MiiLund Harsher Ilandas Kliemjt^ ; Azizan v, 
Malibl Lai Sahu^^K 

Narai/an G, Chandavarlar for the respondent (plaintiff) : — The 
provisions of section 2 ii of the Civil Procedure Code are not 
a bar to the present suit. We seek to recover the money by 
w^ay of damages — ViTa\ agkara Beddi, v. S^ihlahka^^'^ ; Sellama^^aa 


1808. 


IJATHMAm 

1?. 


(1) (1870) 5 Bong. L B , 223. 
m (1886) 11 Bom, 6. 

0 } (1801) 16 Bom , 589 


C4> (1892) 17 Bom , 23. 
0) (1893) 21 Cal , 437. 
0) (18S2) 5 Mad., 397. 
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V. Muth.att^^'> ; Man Gliunder v. Indronarain'^ ; Suhm Chan'i 
Oswal V. Taharunnessa 

Idgvnji, in reply, cited Gidwad v. Bahiniinlla^^'> and Bailata 

V, . 

Eabkan 0. J. A question, -which the executing Couit can 
itself consider, must be considered by that Court, and another 
Court cannot determine it for such executing Ccxirt. This results 
directly from the prordsions of section 211. Whether an uncer- 
tified adjusted agreement not to execute a dcciee has been en- 
tered into or not, cannot, by reason of the piosisions of section 
258, be considered by the Court executing the decree. The pro- 
visions of section 244 do not, theiefoie, appear to me to he a bar 
to the present suit. The judgment of Turner, C. J., in Virara- 
gliata ReclJi v. StibhakW^^ is an authority for this view. There 
is now no other provision of the law which stands in the way of 
such a suit as this. That a suit for damages can be sustained, 
■when after an uncertified adjustment .a decree has been improperly 
executed, has been expressly decided in Iluhum Cliand Omni 
V. TaJiamnnesm and several other decisions which I am 

prepared to follow. In Azizan y . Makih Lai what the 

plaintiff sought to do vas indirectly to compel the Court exe- 
cuting the decree to refrain fionr executing it by an injunction 
obtained in another Court. The case is distinguishable from the 
present, and the Calcutta High Court so regaided rt, as will be 
seen from the conclusions in the judgment of Maepherson, J., at 
the bottom of page 444. I would dismiss the appeal with costs. 

FciiToiT, J . . — I entirely concur in the judgment delivered by 
the Chief Justice. I think the reasons why sectioir 244 of the 
Civil Procedure Code is no bar to a suit like the present, which 
is one to recover damages for breach of a contract not to execute 
a decrea, are very clearly and correctly stated by Chief Justice 
Turner in Viraraghava Eeddi y. SiibhalJca^^^ as follows The 
question relates not to tie execution of the decree, hut to a con- 

(« (18C7) <tBm. H.C. Rep,, A C. J.,7. 

(5) (1880) 4 Bom. 295. 

(6) (1882) 5 Mad., at p. 400 
<« (1894) 21 Cab, 437. 


u) aaae) 12 Maa., ei. 

(3) (1883)9 0aI.,7SS. 
IS) (1889) 16 Cal., 604, 
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tract which foriiied no subject of inquiry in the suit, and could 
not form the subject of inquiry in execution of decree/' It is equal- 
ly clear that section 258, as now worded, is no bar to the Court's 
taking cognizance of such suit, for it is only the Court executing 
the decree which is precluded fiom. recognizing the payment. A 
contiuct whereby a decree holder engages not to execute a decree 
seems valid , and I can see no reason why, if it has been biokeii, the 
injuied paity should not be entitled to sue for compensation in 
respect of any loss which he has suffered m consequence. I 
would, therefore, dismiss the appeal with costs. 

Appeal (lismissedm 


APPELLATE CIVIL. 


Before Mr Justice JPirbons anl Mr, Justice Itahiade, 

SUXDRABAI (oEiGiKAL DBrnismANT), Appillam, v, JAYAWAOT 

t^OUIGlXAL PLiUSTIPi), BeSPOXDENT.^ 

EasemenU Act {V a/lSS2), Secs. 4 a d 52— of 

fjrowing me iii anolh i s laud to he afterwards hansf anted to Us oimu 

A Mcouso’ ab by section 52 of ilie Indian Easements Act (Y of 1882) 

is not, as in the c^se oi an ' easement connected ^ith tbe o-\uicisMp of any land, 
but crea’^os only a personal riglit or obligation. License iigMs are not generally 
transferable, and ilie tran&feiee is not boxrnd to continue tlie license granted by 
tlie foimci oilier, *\^liile ea':>wiaonls once es‘'ablisbed follow tbe property. 

Tlie plaintiff claimed and proved a prescriptive liglit of uAng ceihln land 
belonging to tbe defendants inortgagoi for a pait of eveiy year foi raising rice 
plaiYs to be aftei wards transplanted to bib own land. 

Meld, that tbe right was clearly enjoyed by tbe plaintiff as o^vnei of some 
land to wbicb tbe young lice plants wcic tiansplanted, and that sucb a right, so 
attached to pluntid I'^nd, was not a license but an easement of tbe nature of 
f)ofds a prendre- 

ScicDXD appeal from the decision of P. C, 0. Beaman, District 
Judge of Belgaum. 

The plaintiff sued to establish his right to grow malah or 
young rice plants in a certain field, to he afterwards transplanted 

to his own land. 


1898. 

Haotaot 

StTBBABHA®. 


Auju4 23, 


Scv^ond Appeal, Ho. 218 of 1898. 
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Plaintiff alleged that this right had been enjoyed from time 
immemorial ; that it had been acknowledged and confirmed to 
him in 1861 by a giant fiom one Bapn, the owner of the field in 
question^ who had agreed to allow him in perpetuity the use of 
the land for the pmpose of raising mala I dining a certiiii time 
of each }ear^and to pay him compensation in case of obstiiiction* 

The cause of action was alleged to haie accrued in ISO 1, when 
plaintiff w as obstructed by defendant^ wdio wms in pesscssioii of 
the field as a moitgagoo under Ba] in 

Defendant denied the plaintifls light and pleaded limitation. 

The Suboiclmate Judge found that in the village of Plalkarni^ 
wdiere the paities resided, only a small portion of land was ca- 
pable of producing malal being low ground, and that the young 
plants laised thereon were afteiwaids transplanted to other land ; 
tlnit without the help of the low-lying land thh other land 
wmiild not yield any rice ciops; and that it was this fact which 
originated the practice of laising lico shoots in anotliei'‘to land 
for subsequent tianspiantation elsewhere. 

The Subordinate Judge fuitlici found that the plaintiff had 
acquired the light he claimed bj piesciiption, he liamng been 
ni enjoyment of it for iiioie than fifty ycais prior to IbOj, in 
wdiich ycai it was admitted and confiimed by a giant executed 
by Bapu in plaintifi's favoui. He, theicfoie, aw arded the pi unt* 
iff^s claim. 

This decision was upheld, on appeal, by the District Judge, 
who held that tLo light was in the nature of an casement. Ilis 
reasons weie as follow s : — 

appears tint fox mauj :jeais caiably since 1811 A.I)., plalnliffi lias 
enjoyed the right of sowing liee in the laid It is aftei\ aids transjiliiited 
to Ms own land, which lies highei* II he could not laisc the o’liig shoots in 
the land in siit, lie could not use Ills cun land foi licc ciops* Viewed in tMs* 
light, it may, I think, faiily be held Iha^ thcieaie dominant and senient jna 

Against this decision defendant pi'eferred a second appeal to 
the High Court. 

Bfctnson (with him V, {?. Bhaudurkar), for the appellant (de-* 
fendant) ; The question is, what is the nature of the right- 
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claimed hy plaintiff ? Is it a license^ or is it an easement ? Wc 
‘submit it is a license as defined by soctioxi 52 of Act V of 1&S2. 
The teims of the grant relied on by plaintiff show that it is 
nothing more than a license. The grant confers on the plaintiff 
I ersonally the nse of the land in order to laise^nce plants for a 
certain part of the ycai. The giantoi^ moioover^ agiees to pay 
damages in case of obstiuction. The giant does not leter to any 
land in respect of which the i ight h conceded. IhotC is thus no 
dominant tenement to \\hich the right in question attaches And 
this is confumrd by the tact that th^‘ light is giant^d to the 
plaintiff ftijoeimfi/. There \^ould be no necessit}^ to nse this 
expression if the light ere one attaching to the land. The light 
is thus a purely peisonal iight^ and is^ thcicfore^ a license and 
not an Qh^emmi - Iian?ah ish in Umi died , 

Mncphosoii (with him IL T. Bh /)ioi le'^pondent (plaintiff) • — 
It is found by both the lowci Conits that the plcduliff cannot use 
his Imids for nee ciops unless lie fiist sov s rice in the fiild in 
question and eitein aids tuinsplants the iice-shools to his own 
lands. It is also iound that pla ntiff has used the field di clispule 
tor this pin pose fioin time immemoinl Tlio light lus l)een 
thus exercised for the benefit of the dominant teiicmoin. That 
being so, it is not a lictiise, out an erseiuent, as defined I 3 ec- 
tiou i of Act V of lSb2. It stricth speakmgj a right of the 
nature of jjwJt s a pi nidi ^ in Cihe,io edv . But such i^^ht^ aie 
included under easements defined Iw the Act ho doubt 
the grant of 1861 docs not spccificall} mention plamtifi s’ lands 
as tbo lands for the )>ciieticial enjojim nt of \^hieli the right in 
(|nostion exists. But the giant cloc^ not cicate any new lights^ 
but ineiely confii nib the plain till in the cxeicise 01 those lights^ 
which had been pioxiously enjoyed foi moie than fifty years. 
And the giant should be constiued v>uth lefeiencc to the hu- 
lotinding ciicumstances. These ciicum^t inces show that the 
light in question is an casemont and not a mere license, 

Rax^abe, J. : — The chief contention in this appeal lelates to the 
(piestion whether the right to i^vse mainly 01 joung xice plants in 
the land in dispute^ to be afterwards transplanted elsevihciOjf was 

(1) (1802) 10 lUil , 2^0. 
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1898. of tlie nature of a license^ as clefincd in section 52 of tlie Ease** 

SuisDB^BAi nients Act^ or \'\as an casement pioper^ as liekl by botli the 
JATAWA 3 ST. loWCl' CoiU’tS. 

The Easements Ack section 52^ defines licenses as being lights 
to clO; or continue to do, upon the land of another something 
which would otheiwisc bo unlawful wdien such rights do not 
amount to an easement or an inteiest in pi optity. ddiis iitgati\ e 
definition makes it neeessaiy that, before a light can b(‘ shown 
to be a license only, it must be pioveJ not to bo an ( asoment, or 
an interest m piopeity. llio c^^sential of an affirma- 

tive casement, as defined in section 4, are that it is a right which 
the owner or occupier of any land, as such, has to do, and continue 
to do, something for the beneficial enjoyment of his land in, or 
upon, or in lespect of, land rot his own. A license is not, as 
in the case of easements, connected with the ownership of any 
property, but creates only a personal light or obligation. License 
rights are not genexally tiansfeiable, and the transfiree is not 
bound to continue the license gi anted by the foiincr owiiei, 
while easements, once established, follow the propei ty. An in- 
terest in immoveable property is coiiectlj^ described in section 
58 of the Transfer of Propeity Act. It thus cb ar that the 
decision of this appeal turns upon the inqniiy whether the light 
claimed by the respondent-plaintiff ^Yas in the natiiie of an 
interest in property or an easement, or whether it was a mcie 
license as defined in section 52, in other wmids, whether it w^as a 
limited interest to enjoy the use of land, or an incident attached 
to the land in dispute for the benefit of respondent's land, or 
whether it was a permission given to respondent which was not 
binding on the appellant, who is admittedly a moitgagee of the 
person who owned the land, and gave the permission. 

The right claimed and found proved by both the Couits below 
is stated in the plaint to be confined to a small plot, measuring 
310 cubits in length and 25 cubits in breadth, belonging to one 
Bapu, the mortgagor of the appellant. In this plot the respond- 
ent claims that he has, by immemorial prescription, as also under 
a grant from Bapu, made in 1864, a right to raise malakjor 
young rice plants, to be Iransplanted elsewhere. The agreement 
of 186 i recites the user as having obtained from former times, 
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and Bapn gave the right to respondent to use the land every year 
for raising malah^ and^ after it was removed^ to cease to use the 
land. The grant is stated to be nirantar, and Bapu agrees to pay 
compensation in case of obstruction. It is this covenant about 
compensation, and the use of the word mrantar in the giant with- 
out further specification^ and finally the absence of all mention of 
the land owned by respondent in which the transplantation was 
made^ — it is these circumstances that are relied upon by appellant’s 
counsel as reasons for his contention that the grant was a license, 
and not an easement or lease of the lands. The Courts below have, 
on the other hand, found that in this village of Halkarni, only a 
few lands are suited for the purpose of raising malalc, and that the 
other lands can grow no rice unless it is transplanted from these 
low-lying lands. The obligation of the owners of the low-lying 
lands to those who own the upper dry lands is not confined to 
the plot m dispute. The liability is general, and is imposed by 
custom, and attaches to the lands by leason of their respective 
situations (Exhibit 5S). It is in evidence that the respondent- 
plaintiff has lands of his own in the dry part of the village area 
(Exhibits 36^ 57, 72). Two witnesses admit that both the par- 
ties to this suit raise malah in some temple lands cultivated by 
them ; and appellant’s witness^, No. 78, admits that respondent 
has such a vain vat in this temple land. Witnesses Nos. 58, 69 state 
that this is a general practice in Chan dg ad nrahdl v i thin which 
Halkarni is situated, and that even if the lands change hands, 
this right remains unaflectcd. It is quite clear that though the 
agreement docb not mention respondent’s land in express terms, 
the right is enjoyed by the lespondent as owner of some lands to 
which the joung lice plants are transplanted. All these facts 
brought out by the evidence prevent the right fiom being a 
merely personal license, and show that it is a part of the custo- 
mary obligations of the owners of low-lying areas to the owners 
of the uplands where the water-supply is deficient. 

Wo must accept this finding of fact, and it is plain that such a 
right cannot properly be described as being only a license. The 
words of the agreement absolutely prevent such a construction 
being placed upon them. The right did not originate in a grant, 
but in immemorial prescription, confirmed by a grant. The 
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personal covenant was not intended to destroy tlie riglit^ liut to 
confirm it. This is no doubt an ea«?ement of the nature of pm- 
fits a piendre appurtenant to land. This last class of beneficial 
enjoyment is not teclinically regarded as easements in English 
law^ but the Indun Eis ‘meats Act ineludcb this under easements* 
Illustration {il) to section 4 of the Act mentions t!ie ri>ht to 
pastille c.ittlc in anothei per-onV lands;, or to tike tn«h out of a 
tank, or timher out ot the foiest of another man as in^taue s of 
casomentj and th(‘ prc'^ent li^ht resembles these east ments In 
RairaLns^iUit v. Uitui ClucIA^\ there is an illustiatioii of ^ r i^ht 
in the nature of a license, pure and simple. The ju in 

that case leiei's to an English case — Doe v. IFoo — lehm ^ the 
distinction between a license and the demise of a i inb rest in hiid 
is clearly laid down. If the authority gave only a right to dig 
tor tin or other metals, and remote the ore so dug out, it ivas of 
the BatuiC of a license ; but if the grant deinise<l all the oixs ccist- 
ing in any p'^rticular area, then it wms a demise of interest in land* 
The right claimed here conferred on the respondent ilm use of the 
land for a certain pait of the year for raising rico pi mts for tlio 
purpose of tiansplanting them to his own land. 'The lesponJcnt 
has excicised this right From time immOi'u.ui il, - -.n, as least for 
5U c>r 60 } (a^ s boiore the ngrc.nmeut of 18G I, andi sim. 3 tleen n in 
1803-94 against tlie grantor Bapu andh’o son?. Suc-i i ihrhr, sc> 
attached to hislands, and so enjoyed, cannot he i eyanle 1 rs moi c 
liccn'^e not binding upon the oiiginal giantoi’s eml hi^ '^v>n\ mort- 
gagee, the appellant. To is not a personal liceU'^e revok.ible at the 
grantor’s plea'^uic. It an casement, or more coirectly a per- 
manent lease of the land for a portion of the year for a speeiilc 
purpose, IVe must, therefore, ovoiTulo this contention of the 
appellant, and rejecting the appeal confirm the decree uith costs 
on appelhint. 

Detiee confirrtiuh 
(-5) a319) 2 n aud Aid., 72 i. 


(1) (1S92) IG Mad , 280. 
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Before Mk Justice Barsons anil IL\ Justice Mamie* 

Bx\I DIYALI (opj&i^\L Plainttipf), xVpplicant, r. HI BATA L vap 

iNOTH' B (01^IGI^AL BbBLNP WTb), OpPOISTB^ Aii^usi 2>, 

ILtmatic — Cruanlian of the ^person of a lunatic not competent to we"in re<fpect 

ofihehin die ^ebtaie—Qiiil Froc'^dnre Code {Act XIV of See* 140 — 

Suardian — Rifd to sue — Practice — Procedure* 

A gnardlau of tlie por^^on only of a lunatic lias no liglii to hring a suit in 
respect of tlio lunatic’s estate. TLe managei of tlie lunatic^ estate is ilio only 
person ulio can ii stitute sucli a suit. 

The word guardian ’ in sect’on 4 JO of the Civil Proceduio Code (Act XI Y of 
1SS2) as amended by Act YIII of 1890, when apphed to a lun‘»t c laeans tbo 
manager of his estate. Uiidei thib sect on a peibOii other tlun the guardian 
of the estate o in also sue with the leave of the Court. 

Applicaiion under section B23 of the Code of Civil Pro- 
cedure (Act XIV of 1SS2). 

One Ichhalal Viijbliiikan died in 1891 possessed of ancestral 
property orth about six Idkhs of rupees. He bad three sons^ 

XavnidUl^ Iliralal^ and Chotalal. 

Xavnidlal was adjudged a lunatic under Act XXXY of 1858. 

Ilis wife Bai Divali was appointed guardian of his prison, and 
his brother Hiralal was appointed manager of his estate^ under 
sections 9 and 10 of the Act. 

In 1897 Bai Divali^ as guauliaii of the lunatic, applied for 
leave to sue in formd panpci is £oi partition of the lunations share 
in the ancestral property. 

This application was rojecte<I by ilio First Class Suboidinate 
Judge of Surat on the ground that Bai Divali had no right to 
sue, and that the only person, vho could bring a suit in respect 
of the lunatic^s property, was the manager of his estate and not 
the guardian of his person. 

Against this order Bai Divali applied to the High Coiiri under 
its extraordinaiy jurisdiction. 


’*^AprliCcitiou No. 6.) of 1808. 
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Govmlhaiimm IL TrlpaUn for applicant: — The applicant is 
the guardian of the peisnji uf the lunatic on whose behalf the 
suit to be instituted. The hw ci Court is wrong in holding 
tliat the ap])heant is not intitkd to sue. The provisions of the 
Code oi Cnii PiocMlurc iditinu to by minors arc made 

ai phiaf>le to suits by oi t)n 1)ch ilf of lunatics. The last clause 
ol st‘ction 1 to ul tlu Code ])ro\idL^ that a per^tjoii appointed a 
guardian of a minoi em hung a suit on behalf of the minor. 
This (lause is ad b d ]»y se< tiou oj of the Guaulians and Wards 
Ai t \ I il oi IbOO, I u that Act the \\ ( ad guardian is defined to 
be a person having the caie of the poison of a minor or of his 
propel ly^ or of both his pti sou an 1 propertJ^ In other words^ the 
woid gmardiaii ’’ means both a guardian of the person and a 
giiaidian of the piopeiiy of a minor. That being so, a guardian 
of ilic 1 1.1 son Oi a minor or a lunatic can instituto a suit under 
soflion i {U uf the Cole. Eofore this section was amended by 
Act YITI of 1^10, any adult person, \Yhether a guardian or not, 
could ue as next fiieul of a minor The applicant is the wife as 
wtll as guardian of the lunatic. She is, theiefoie, competent to 
-lie. In tbe picsent cise, if she weie dehaiied fiom suing on 
behalf ct the lunatic, his inteiest nouLl not be safe in the hands 
of the dtteudants. 

JlaejtJieihon (aith Gkitdth, Mohlai aatl Malvi) for the opponents 
— Tlu applicant s Inmbaud nas adjudge 1 to be a lunatic under 
Act XXXV of 135S. The opponent wa-^ appointed a manager 
of the iunatics cstiite uuler section 9 of the Act. The whole 
estate of the lunatic is now voote 1 in the mrnagor so appointed. 
Under section l i of the Act the manager has the same power in 
the management of the estate as iniglit have been exercised by 
the proprietor if ho had not been a lunatic. He alone has the 
porvor to collect and pay all debts and liabilities duo to or by 
the estate of the lunatic. He is, therefore, the oaly person who 
can bring a suit in respect of the lunatie^s estate. And it is the 
invariable practice, both here and in England, for the committees 
of the estate of lunatics to institute suits or other proceedings 
on behalf of lunatics. Section 440 of the Code of Civil Pro- 
cedure does not alter the existing law on the subject. The word 
u g^Q,|:^xan ” as used in the section, so far as it is applicable to a 



VOL. XXIII.3 


BOMBAY SERIES. 


403 


lunatic, nieaus the manager o£ the estate of a lunatic. Moreover, 
the applicant has no right to sue for a partition of the ancestral 
property while her husband is a lunatic — Dayahhai v. Uined 

Pabsoits, J. :-~*The Subordinate Judge, First Class, rejected the 
petition of the applicant for permission to sue as a pauper on the 
ground that it was presented by an unauthorized person. 

It was presented by the applicant (the wife of a lunatic) who 
had been appointed the guardian of the person of the lunatic 
under the Lunacy Act, XXXV of 1858, and it asked for a sever- 
ance of the share of the lunatic by a partition of the joint family 
property. A different person had been appointed manager of 
the estate of the lunatic, and the Subordinate Judge was of 
opinion that the manager alone had the power to biing a suit in 
respect of the estate of the lunatic. We think that ho is right. 

The contention of the applicant is that she, having been ap- 
pointed guardian of the person of the lunatic, comes within the 
definition of guardian in section 440 of the Code of Civil Pro- 
cedure, and that as such she has, if not the sole right, yet the 
light to bring any suit she pleases in respect of his property. 

Whatever may be the meaning of the word guardian used in 
the clause added to section 440 of the Code of Civil Procedure 
by the Guardians and Wards Act, 1890, when minors are con- 
cerned, wo have no reason to suppose that the Legislature, when 
making the addition, intended in any way to alter or affect the 
existing law in respect of the persons who alone are eniifcled to 
bring suits on behalf of the estate of a lunatic. The pro\isions 
of that section have by section 463 to he applied to lunatics 
mutatu muiancUSf and we cannot construe the word guardian 
in section 440 to mean a guardian of the person who is, by the 
Lunacy Act itself section 13, given only the care of the person 
and maintenance of the lunatic. We must take it to mean the 
manager of his estate, who alone has the right to bring a suit in 
respect of the estate of ilie lunatic as being the person in whom 
by section 14 all the powers of management of that estate are 
vested, and who has to provide for the maintenance of the 
lunatic. It would lead to endless confusion if, in cases where 
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tLcre is both a guardian oi the porson and a manager of the 
estate of a lunatic, wo were to rule that each had the power to 
huct The Lei>i^Iatiire has provided for this contingency where 
a next fiicnd has to be appoiiirod (see the addition to section 
413 made by the Act of 1890), but it has used the single woid 
^'giiaidian^^ in section 1 LO, theuby, in our opinioxi, indicating 
that inesptctive o£ the name of the appointment, the guardian 
intended in it must ha\o the pov\er to bring a suit which he 
could only luue in the case of a lunatic l»y virtue of his being 
appointed the manager of the C'^.tate, — in other wouls, that 
the person denominated guardian must mean the peison who is 
himseli competent to sue. A guardian of the person only of the 
lunatic has no ^^uch power. Wldle^ liowcver, liolding* that the 
Subordinate Ju 1 go was riglit in dooidang that the application 
was pros'-nt'.d by an unauthorized person, we must rule that 
he was V i oug ill Mimmarily njcciing the application. Under 
vsection 4-10 a person other than the guaislian is given the power 
to in-iicuto a suit with the leave of the Coini, O'lio Subordinate 
Judge sliould have followed tlie provisions of that section, 
and dott‘imiiie>l v'Jicther or not Mich lca*Ye should bo given. We 
levorsc ]>is oi^lc-r for this reason and return the application for 
him to dL':]) 0'0 of it accordang to law. Vvm express no opinion 
on the new ]>uiiit raivrd befuro a- as to tlic right of the lunatle 
to a ^eparat^ dui-'X We make ^ in tlm cau^e. 


APPELT.ATE CIVIL. 


Befure Sir C. I<\ Farran, iu,, Chief JuUuc^ aml^Lr. Jnsiice Fullou^ 
HOXAPA (osmiNAL PrAiNTirr), AprELi-c5T, - v . A^AUBAPA and othess 
(origin A t Dependants 1 to 4 and 7), IOsspondents/^ 

Fraud '—Fritiuliuent conceyance — Conveijauce hy /dtr/it/jf to defeat credit- 
ors — Siibscqxieyif suit hij ^lauithj to recoocr possession^ 

Wiien property lias been convex’cd by the owner to anotlior person with iho 
object of defrauding liis (the owner’s) creditois, and the fraud has been carried 
out, the owner cannot succeed in a suit to recover possession. 


* Second Appeal, Xo. 28 of! 1898. 
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Sbooxb appeal from the decision of P. 0. 0. Beaman, District 
Judge of Belganm, reversing the decree of Rao Salieb V. Y. 
Tiluk, Subordinate Judge of Chikodi. 

Suit to lecover possession of laud. 

The following arc the only facts in the case material to this 
repoi t. 

In 1S68 the plaintiff father Xarsapa, in order to defiaucl his 
Cl editors, mortgaged the land in question to one Jivaji Tiegal, and 
in 1873 the plaintiff’s brother Rama (\Yith the plaintiff^s consent) 
for the same parpose sold it to the moitgagec Jiviji. Notwith- 
standing this mortgage and sale, howc\er, Naisapa and his son 
(the plaintiff and Pama) loiiiained in possession until 1880. In 
that year the son of Jivaji (the inoitgagee and vendee) sold the 
land to Sliidapr (defendant No. 7) and the latter obtained pos- 
session. It was ui^[»ated at the hcaiing whether Shidapa re- 
mained in possession, but the allegations relating to this point 
are not niatei ial to this report. 

In 1895 the plaintiff brought this suit to rcco\er possession 
of the linJ. The Subordinate Julge passed a decree in his fa- 
vour, holding that ho wa^s not estopped from assorting Ins dahu 
by the mortgage and sale in 1868 and 1872. 

On appeal, the Judge re\ciNcd the decree and dismissed the 
suit, holding that the mortgage and sale were fraudulent trans- 
actions and that tho plaintiff having thus parted with his estate 
the Court would not assist him to recover it. 

The plaintiff preferred a second appeal. 

Malmclev Y, BJmt for the appellant (plaintiff) :~The fraudu- 
lent sale in 1872 was really tho fraud of the plaintiff’s brother, 
and the plaintiff is not precluded from recovering - 
Bebia v. i Par cm Smgh v, Lalji 

Balaji i. Bhagvot and Blmidu P. KirlosMr for respondents 
(defendants):— The plaintiff cannot be allowed to benefit by 
his owm fraud. The lower Courts have found that the mortgage 
and sale were in fraud of creditors. By that fraud the plaintiff 

(1) (l$74i) 21 Cal. W» B., 122. ( 1877 ) 1 All.| iCX 
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lost possession and cannot now recover it — CJiewinp'pa v* Put* 
fappoP -'^ , YnramaH v. Ohiioidru ; Pdbaji v. Krishna 

Fabban, C. J. (after discussing other questions liaised in the case 
continued . — ) But assuming that Shidapa did regain, and is now 
in possession of, the land and that he claims to retain such pos- 
session on the strength of the mortgage and sale by Narsapa and 
his son Rama to Jivaji Tregal and of the sale by the son of the 
latter to himself (Shidapa), the question which has been discussed 
by the District Judge and my learned colleogue arises, I do not 
enter upon the distinction which my leaincd colleague diaws 
between a fraudulent conveyance in England and a fiaiidulent 
conveyance in India, but take the facts as they are found. The 
Subordinate Judge finds that the sale to Jivaji was fictitious and 
that the defendant No, 7, Shidapa, acquired nothing by his pur* 
chase. The District Judge raised these issues : — 

(3) Is the iDiaintiff estopped from asserting his title to the land ^ 

(4) In view of the fact that the plaintiff confessedly sold 
fraudulently to Jivaji, from whose son the defendant No. 7 al- 
leges that he purchased bond fide and for valuable considera- 
tion, what right has the plaintiff {a) against him ; (5) against the 
defendants Nos, 1 — 1 in possession whom he wishes to eject ? 

The findings are : — On the Hrd issue that the plaintiff is estop- 
ped, and on the 4th issue that the plaintiff has no right remain ng 
against defendants Nos. 1 — 4 or defendant No 7 

The District Judge does not anywhere set out the exact nature 
of the transaction. The nearest approach to it is found in the 
following passage : — 

The original mortgage to Jivaji Tregal was admittedly a 
fraud and intended to operate against honest creditors. It ad- 
mittedly did so. Assuming for the sake of the plaintiff^s argu- 
ment at this bar that there was a distinction beween the mortgage 
to Jivaji Tregal and the subsequent sale to him, inasmuch as the 
mortgage did, while the sale did not in fact protect tliye property 
from the creditors, it^ remains plain to all that the origin of 
TregaTs connection with the pioperty was in fraud, and that 

m (ISST) 11 7C8. (2) (1897) 20 Mad., f 26* 

(^>(1893) 18 Bo u*, 872* 
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since the sale was admittedly pursuant to and in completion of 
the mortgage, tho same taint affects it.” Later on he writes ; 
“ The plaintiff having perpetrated a fraud and pursuant thereto 
parted with his estate, neither law nor e-iuity willhelp him.” 

Tho above findings taken all together appear to mo to repre- 
sent the follovving state of facts —By a mortgage and sale, which 
formed one single transaction, the plaintiff convejed the property 
in question to Jivaji Tregal for tho purpose of defeating the 
claims of honest creditors, who wore in consequence defrauded j 
that the said Jivaji Tregal or his son transferred the estate thus 
conveyed to Jivaji to the defendant Shidapa; that Shidapa 
under colour of the above deeds ousted the defendants hlos. 1—4 
from the property, and that they (defendants Nos. 1 to 4) recovereil 
possession through tho Court of tho Maml.itdar. The plaintiff 
now seeks to recover the estate which he conveyed away rn order 
to defraud creditois from the defendants Nos 1 — 4 and Shidapa, 

The law applicable to that state of facts is, in my opinion, that 
lad down by Benson, J., in Yaramah Kthlinayya v. Chwidni 
which I think that wo should follow in prefer- 
ence to the Allahabad decision in Pautm Singh v. Lalji 
There is no question of estoppel in the matter. When both par- 
ties arc equally conversant with tho true state of the facts, it i^ 
absurd to refer to tho doctrine of estoppel. The rule is in paii 
ilehcto potior cst conditio possidentis. Equity will not leird her 
aid to enable a successfully fraudulent plaintiff to a\ oid the coils 
which his own fraud has woven around him. All the Courts, 
except tho Allahabad Court in the above ca^e, refer to the Eng- 
lish authorities to guide them in this matter. I am of opinion 
that they rightly do so. The judgment in tho Madras c,ise, 
which I have referred to, gives, I think, succinctly tho resrrlt of 
the English authorities. Therefore, I consider that we should 
follow it. The Calcutta decisions in G'olci dhan Singh v. liifu 
Boy are to the same effect, though the learned Judges have not 
stated the law so elaborately as has been done in the Madras 
case to which I have referred. The decree is confirmed with 
co«ta. 

(15 (IS97) 20 Mad,, 825. (2) (1S77) 1 All., 103. 

(3) (1800) 23 Calo., 962 at p. 966. 
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’XSL'^. Fcuf J. (after doaliiii;; v. itli (dher (jiicJbtlon.s in tlio cavSe con- 

IIc:.ArA. t^nicu : — ) IVat a'^ Sl]idr.]»a iho ease diffoivrit. 

liAv^iLVA.* cla.iin''^ niuler a tlilo u*.‘nNod froia Xar'^npa, liu carmou 

dispute tlio Lict of X.a’vii aV ownerdnp. Ho sa 3 '.s Iio is in pos- 
sc'^^iou, aiul if tln^is Hio «pKstion aiisos ^'h^therj as agaiiioi 
the plaintiff, v, lie alli tliat tin.' convtn'anoc to Ti\ i;al v/:.s a 
sliani tiaii'-cKtien ent<.r‘d into to defeat ci editors, 1..^ entiiled 
lo retain pi^sses-ioin The Dlstiici Jud^:je, vathont dvdern lining' 
VvIk tlier Shidapa i\as a Umo-Jide ipuiclia-er for value ou ^vheUle^ 
iiic plaintitrs claim is haired liiniiatiou, lias lield tliat the 
plaintiir alleging a fraud on creditois, whieli he lias i\vand to ho 
successful, cannot madutaln this suit to recover possession. To 
support this vie^v he relics on the decision in Chcnvirairpa v. 
Tidtappa*^'^, "but though iiian 3 r of the remarhs in that case arc 
in favour of the important principle for winch the learned Dis- 
trict Judge so ably contends, the decision cannot lie cited as 
an authority governing the present case, inasmuch a,:s the point 
decided was simply that a party to a collusivo decree is bound 
by it. Quite apart from the ecpiitahlc considerations referred 
to by the learned Judge, that decision seems to depend roa.ll^'' 
on section 13 of the Civil Procedure Code See fdialarajuht 
w Sji/fii'usula'^^ Hero, ho woven the (juestion is im affected bj’ 
anj' clcc'^oo bchvccn tlm paities. The plciintiir in effect sa}s: 
^^Thc land is mine, boeau'^c iliongli I assented to a deed in favour 
of the defendants'’ vendor, and put him in po-se^sion, the 
action was a sham transaction and had no effect in convejing 
an propel ty to him. Now, assuming the facts alleged to bo 
proved, it is difficult to avoid the crmelusion that the propert}" 
still remains in the plaiiitilf. The mere exeerLtion of a con- 
veyance and trraisier of possession docs not appear suiileient, in 
India, to effect a change of ownership, unless there be an intention 
to convej^ The intention, I think, is essential to the cons'eyance. 
‘This is obvious in the case of a man who signs a convej'nnce in 
ignorance of its contents. The surrender of his p,ro]ierty to 
another is an act of the will, and if there is no will, there is no 
surrender. A foiiiGri^ if, lire attentioii being diicctod to the 
nature of the deed, the will is excited, not bowmrds the surrender 

(1S87) II Uom„ 708. -'£) (1897) 20 Mai., 333. 
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of the property, Tbnt towards its reienticB, thex’e eaa, I think, •he 
no conveyance. Of coarse, if the opposite paity, in whose favour 
the deed purports to he executed, is ignorant of the intention and 
takes the property helieving that it has heen conveyed to him, the 
law of estoppel will intervene for his protection. But if lie, too, 
knows of the want of intention to convey and assents to the 
proceeding, no question of estoppel seems to aiise. In such a 
a case the decisions in Tillalccliand v, and Ahdnl 

V. Mif Holtcmmed^^'^ show that the pro|)erty remains in the 
original owner, Referiing to these cases, the Chief Justice in 
BadasJdv Vamaitw Tnmhcih Bivalcar'^'^ {^. 170 ): In Indio, 
where the lemmi system is common, it has been recognized hy 
oiir Courts that there may be a sham conveyance, which, though 
registered and delivered to the grantee, not being intended to 
pass the propeity, hut merely to be used as a blind to deceive 
creditors or others, conveys no estate to the nominal grantee. ” 
In such a case possession is given not under the deed, the ex- 
ecution of which has no bearing on the real transaction between 
the parties, but under the private arrangement. 

The question, then, arises whether, when the owner of the 
property seeks to lecover it, the Court has any discretion to 
refuse him its aid. Doubtless the piivate arrangement, being 
ex k^potliesi in fraud of creditois, is a void agreement, and if it is 
necessary for the plaintifF to rely upon it to suppoit his claim, 
his case must break down. But is it neccs'^ary ? The general 
rule of law, I believe, is that a man is entitled to possession of 
liis own property unless the defendant can show some right for 
retaining it. It may, therefore, be argued that the Court has no dis- 
cretion in the matter, and it seems necessary to consider the point. 

In Hangammal v. VenlatacJimi and Yarariaii Kihlinayya v. 
Oliimdru Pafayya the Madras High Court refused a decla- 
ration of invalidity in respect of certain collasive deeds ; but as 
those "were suits under section S9 or section 42 of tho Specific 
Belief Act, in which a discretion is reserved, they are not exactly 
in point. They leave open the question whether, when a claim 

(1) (187S) 10 Bom, H. C. Eep., 210. (4) (1805) IS Mad., 378 j (189G) 20 

<2) (1883) 10 OaL, 016, Mad., 323. 

m (1808) 23 Bom., MO. (5) (1897) 20 Mad., 826, 
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nmde in a form which would not have come within the 
cognizance of Courts of Equity in England, there is the same 
latitude. In England probably the plaintiS could not obtain 
relief without first setting the deeds aside (sec SaSashiv Fa-* 
mcm V, Tfimlah Divctlar but here this pieliminary stop ap- 
pears unnecessary. See Fagaihal w Povmi^sami and Sham 
Lall Mitra v. Am mndro Nath Bose in which their Lordships 
said (p. 466): ^'Here^ if the plaintiffs allegations aic suhstan- 
tinted; the deeds in question were never intended to bo opera- 
tive; and, therefore, would not be operative, no matter whether 
they are set aside or not. 

On the simple question -whether, notwithstanding the fraud- 
ulent execution of a sham conveyance, the owner is entitled to 
recover his property, the cases of Phool Bilee v. Goor Siinm 
Boss Bylnni Nath Sen v. Go&ooUah Sikdar and Tavam 
Sing V. lalji Mai are explicit in his favour. But the last 
of these three cases, in which a decree had to be set aside, is- 
inconsistent with the decision of this Court in Chenvirappa v. 
PutiappcN'^, The cases of Maliadaji Gopal v, Yithal Ballal 
and Bharma SahJim am v. Nago Badgn which at first sight 
seem authorities in the plaintiff’s fa\ our, liave been explained 
in Chenvirapipa v. Pidtappn and Bahaji v. Krishna and owing 
to special circumstances depended on an estoppel preventing the 
defendants, who were mortgagees, ^^from setting up the fictitious 
form of the transaction as fraudulently intended to shield the 
property from the claims of creditors/^ In Sreemiiftp Delia v, 
Binwkt Soonduree and Bahaji V, Krishna^ the defendants in 
possession were allowed to prove the unreality of the deeds re- 
lied on by the plaintiffs. In Sham Lall Mitra v. Amarendro Nath 
Bosd^'^, where the fraud had not been carried into effect, the 
plaintiff was allowed to get relief notwithstandiug his execution 
of a collusive deed, Butin Goienlhan Singh w Bitn Boy 


U) Ante^ 14.0, 
a) (1880) 13 MaJo 4L 
(1803) 23 Cal., 400, 
(1S72) 13 W, E., 485, 
(’i) (1S73)24W,E„39L 
tC) (1877) 1 All., 403. 


(7) {1887) 11 Bom, 703, 
<S) (1SS1) 7 Bom., 78. 

< ) F. I. for 1800, p, 273v 
m (1803) 18 Bom., 37>^ 
(H) (1874) 21 W, R., 422. 
(3 ) (1890) 23 Cal., 902, 
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where the fraud was complete^ the claim of a plamtifF seeking to 
recover possession from his so-called henamidar was rejected* 

This last decision shonld, I think, he followed. I know of no 
technical rule compelling the Court to pass a decree for posses- 
sion, and the mere fact that in this country the owner is not 
obliged to sue to get the deed set aside as he would probably 
have to do in England, docs not seem any ground for coming to 
a result different from that at which on similar facts Courts in 
England would arrive in exercise of their equitable jurisdiction. 
The distinction in the form of the suit is merely nominal. If 
relief is granted, the fraudulent object, namelj?-^ the preservation 
of the property by the owner, is achieved through the action of 
the Court. And, whatever may be the form of the suit, whether 
cancellation of the deed or for recovery of possession, the object 
is one for the accomplishment of vhicli no Court ought, I think, 
to render any assistance. 

"WTierc a defendant in possession proves that he is the real 
owner and that the deed under which the plaintiff is claiming is 
fraudulent and collusive, he is left in possession, because the 
plaintiff has no just claim to the property. He owes his safety, 
not to the Courtis action, but to the fact that he is in possession, 
and the plaintiff cannot establish a right to turn him out. But, if 
we look to the substance rather than the form, similar reasoning 
seems to apply when the original owner, after a successful fraud, 
seeks to recover possession from the benamidar. In justice he 
has no right to the land which ought to have been sold for the 
benefit of his creditors, and the Court, therefore, will not give 
him what he is not equitably entitled to. In the one case, as in 
the other, the Court considers whether the plaintiff can make 
out, not merely a technically correct title, but also a sub- ’ 
stantially just one* Where the fraud is not completed, it may 
well be contended that, as the collusive transaction has not really 
frustrated justice, the original owner still retains a good claim 
to the property. 

For the foregoing reasons I would confirm the decree withij 

costs. 

^JDeeree confirmed* 
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Where the pleader who applies for an adjoni'iinieiit is accompanied by a recog- 
nized agent of the party, but the latter neither makes any application, nor docs 
any net, the question is 'whether he mteyids to appear and in fact does appear for 
the paity in the exercise of his powers under section 30 of the Civil Procedure 
Code. That section is merely permissive and enabling. If the recognized agent 
although able to do so does not think proper to conduct the case on behalf of his 
principal, lus mere presence in Court is not an ‘‘ appearance ” in the suit. An 
appearance may be made by a pleader or a recognized agent : but the concurrence 
of the pleader or agent is essential. As soon as he ceases to intend to represent 
the principal, the latter is unrepresented, 

Hcction SS of the Presidency Small Cause Courts Act (XY of 188‘3) docs not 
preclude a plaintiff whose suit has been dismissed for default from applying 
under section 103 of the Civil Procedure Code (Act XIV of 1882) to have the 
order of dismissal set aside. There is no inconsistency between the two sections. 
A plaintiff 'whose suit has been dismissed for default has two separate remedies 
under different enactments. If he chooses to apply for a new trial under section 
38, he must do so within eight days. If ho q)refers to apply for an order setting 
aside the dismissal under section 103 of the Civil Procedure Code, he can do so 
within thirty days (Limitation Act, XV of 1877, Schedule II, Art. Ib3). 

Case stated for the opinion of the High Court under section 
617 of the Code of Civil Procedure (Act XIV of 1882) by C. W. 
Chitty, Chief Judge, and Khan Bahadur llormusji Dadabhai, 
Fourth Judge 

1. The above two suits^ which were suit and cims-suit 
between the same parties, were placed on the boai’d of the Fourth 
Judge for hearing on the 29th October, 1897, loth December, 
18G7 j and the 1st February, 1898. On each occasion they were 
adjourned by consent, and on the last occasion the adjournment 
Avas granted to the 23rd April, 1898. 

2. On the 23rd April, 1898 (Saturday), Mr. Davur was in- 
structed for the defendants in the first and plaintiffs in the second 
suit. As he w^'as unable to attend, Mr, Dadysett held his brief 
and appeared on his behalf as authorized by Rule XVII of the 
Rules of this Court. Mr. Dadysett,. who was accompanied by 
one Bunsidhur Xathuram, the munim of his clients, applied for 
two mouths^ adjournment of both suits. Ho w^as unable to state 
what -was the defence, if any, to the claim of the plaintiffs in the 
first suit. The adjournment was refused and Mr. Dadysett said 
that ho withdrew from the case. Both suits were then and there 
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disposed of, the claim of the plaintift^ iu the first suit being 
decreed, the second suit being dismissed as for non-appearance. 

3. On the 7tli May, the said Bunsidhur Nathuraiu instruct- 
ed Mr. Brown to apply for a rehearing of both suits, Uc iaa<lL 
an affidavit in which lie described himself as the uuinmi of the 
defendants in the first and the plaiiitiftb in the second suit* lie 
stated the facts out of which the suits arose. The Gth para, of 
his affidavit as to what happened on the 23rd April contains some 
misstatements, but ho offered to deposit the amount of the claim 
in the first suit in Court. The Fourth Judge i«garding the 
decree as g:c parte granted a rule for a new trial on deposit 
of the amount. The lule finally came on for hearing on the 18th 
June last, when it was made absolute. 

4. The plaintiffs in the first and defendants in the second 
suit appealed to the Full Court, consisting of myself and the 
Fourth Judge, to have that order set aside on the ground that the 
Fourth Judge had no power to make it. The matter was argued 
before us on Tuesday, the 5th July, 1898, when we reserved 
judgment. 

^’5. It should be stated that we arc agreed that Bunsidhur 
Kathuram must be regarded as the recognized agent of the 
defendants in the first and plaintiffs in the second suit. He was 
admittedly their muiiim, who was cai lying on their business 
in Bombay, they being residents outside the jurisdiction of this 
Court. lie, thercfoic, falls directly ^\ithin the definition of re- 
cognized agents contained in section 37 (c) of the Civil Procedure 
Code. As to how far he was conversant -with the facts of the 
case (he states them very fully in his affidavit), or to what extent 
he was instructed by his masters, w-c cannot say. 

''d. The sole ciuestiou for their Lordships' consideration will 
be, 'whether, under the circumstances above stated, the suits must 
be considered as having been disposed of under sections 100 and 
d02 of the Civil Procedure Code (Act XIV uf 1882) respectively, or 
whether they, or either of them, fall within the category of con- 
tested suits as defined by section 88 of the Presidency Small Cause 
Courts Act (XY of 1882) as amended by Act I of 1895. 
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7. So f<xr as tlie Code of Cixil Procedure is concerned, both 

isuits appear to stand on the same footing. Sections 100 and soo 
102 prescribe the procedure ^ if the plaintiff appears and the ooo 
defendant docs not appear ^ and ^ if the defendant appears and 

the plaintiff does not apfxear.’ By section 86, appearance can be 
made by the party in person or by his recognized agent or by 
a pleader duly appointed. Chapter VII of the Code draws no 
distinction between appearances. It does not, that is to say, 
recognize an appearance for a limited pin pose, nor does it make 
allowances in the case of a person appearing by a pleader par- 
tially or imperfectly instructed. In our opinion, therefore, it 
follows that, if the wording of the sections in Chapter VII is to 
be strictly construed, the defendants in the first and plaintiffs in 
the second suit must he held to have appeared on the 23rd 
April, 1898, as not only was their advocate but also their munim 
in Couit. 

8. There is, far as we are aware, no definite ruling of the 

Bombay High Court on the subject. In Calcutta under the old 
Code it was held that where a councel applied for an adjourn- 
ment, and on its being refused said ho did not appear fur- 
ther, that the decree was ex : see Admiiistmtor General of 
Bengal v. Lala Byarani^^K In the recent case of JRamperUih Mull 
X, Jaleemm the plaintiS instructed his counsel to 

inov e for an adjournment. It was refused j the case was dismissed 
for want of prosecution. The head-note is quite misleading, and 
from the body of the report it is difficult to ascertain whether 
the plaintiff was or was not actually present in Court. It would 
rather appear that he was. The learned Judge, however, did not 
actually decide the question whether or not the case fell within 
section 102 of the Civil Procedure Code, but dismissed the appli- 
cation on the merits. 

9* With regard to Suit No. 14928 of 1897, it should be noticed 
that this suit stands on a somewhat different footing, because of 
the wording of sections 37 and 38 of the Presidency Small Cause 
Courts Act above mentioned. The explanation to section 38 
defines all cases to be contested in which the decree is made 


a) (1871) 0 Beag. L. B., 088. 


(2) (1896) 23 Cal, 901 
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otherwise than l>y consent of or in default of ajipearaiiee by *tlie 
ilcfenclantP^ This makes no cveeption in the case of suits in 
which the defendant appeals and denies the (IdiiOj and which aic 
dismissed foi’ non-appearance of the plaintiff. If this section he 
taken liteialiTj it would follow that sudi must he regarded 
ab contested; and that the plaintiff has only eight days in wliich io 
come in and set aside the order of di^mi'-saL Such a decision 
would bo somewhat inconsistent with the application to this 
Court of sections 102 and lOd of the Civil Pioccclinc CodC; which 
iTOuld in that case he, to say the least; supci Hiious; bat it appeal^ 
to us that the woiding is clear and admits of no other intcipreta- 
ti5n. 

As on full consideration of 4he matter we enttriain 
doubt as to how^ it should be decided; aud as the point is one of 
great importance and of the most frecj[uciit occurrence in this 
Court; w e submit it for the decision of their Lordships, We have; 
as recjuix’ed by section G18; stayed the proceedings in both cases 
pending the return o! this reference. The case being stated by 
the Court no deposit has been called for fioin the 

parties/^ 

The Fouitli ludge had made a note at llic ciid of the case as 
iollow^s : — • 

In making the oidr of the iGtliJJm o, I lolloncd Ika inlmg's o£ ike 
Allahahatl and Caluitta High Courts. As, iio\\o\oi, lontaiun some doubt on 
the paint; I couem in miking the icfcience, 

^ (Advocate Gcneial) as aijuc7is for the plaintiffs In 

the first suit and the defendants in the second. 

Scoliy aumis Cl fiepy fov the defendants in the first. siiiL and 
the plaintiffs in the .second. 

-the foiiowing autlioiities wcic rotoircd to: — Small Cause- 
Courts Act XV of 1SS2; Secs. 37 and 3S ; Act I of 1835; Sec. 5 ; 
JBhimacha?ya y, FaLirapjpa'^'^ i Faniiliundiii Fandiiravfj v. MadJtav 
Furs/ioUam^-^ : Jlihheiliw Sayaji ; Adminisfmior General 

af Bengal v. Lnla BijararA^) • JamvdJian Boley v. BamtJJion& 

n) (1867) 4 Bom, II. C. Uep , A. C. J., 20G. (3) (lS9o) 20 Bom., 8S0. 

(XSOl) 16 Bom.; 23. «t) p S7X) G Ben. L. U.; CSS. 
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Efra Bti \\ Elm TaiP'^* Ramfa/ml Ruj^v. Ra^ics^iar 
Buldeo BlissPf* v. Mimed Hosschi^'K 
Si£U iibY, J. The piiiicipal question i-aised by this reference 
is whoLlier tlie Fourth Jiilge of the Court of Siaall Causes was 
light in holding that tl>c dccioc against tie defendants in the 
suit had been passed t.e pea le end that theli cioss-suir had been 
dismissed for non-appeai aiice, and whether ho ^^as competent to 
set aside the decree and the dismissal. The suit and the cro'^^s- 
Sint wmro on the board fur hearing on tlio 29th October and 
15ili December^ 1897, and the 1st Febriiai}^ 1888, nud on each 
of those days were adjourned by consent. The last adjoiiriiiueut 
was to the 23rd April. What happened on that day is thus 
stated ifi the reference:—^ Jsh\ Da\iir \'\as insLiucted for the 
defendants in the first, and plaintifts in the secoinh suit. A,s 
he was unable to attend, Mr. Dadysett held lus hiief and ap- 
peared on his behalf as aubhoiized hy Rule XVII ol the Rules of 
thi^ Court, -Ui. Dady'^ott, who ^vas accompanied hy one Buiisi- 
dhar Xathuraui, the miiniin of his clients, applied foi t\^o months^ 
adjournment of both buits. lie was unable to state what 
the defenico, if any, to the claim of the plaintifts in the fiist snih 
The adjoin ament was refused and Mr. Dadj sett said that he with^- 
drew from the ca«e. Both -.uiis were then and ihore disposed of^ 
tliO claim of the plamtiCfs in the first suit being dceieed, the 
second suit being dismissed as for non-appeara-iicc. ’ It is stated 
in the icferonce that the inuuim Bunsidhar Kathurani ivas, within 
the mcmiug of section 37 (c.) of the Coile, a leeogni^cd agent of 
the defendetnts in the suit and plaintiffs in the cross-suit, but 
tliat how fir ho ivas, on the 23rd April, conversant with the 
facts of the case, or to what e\tent he was nistiucted by his 
masters the Couit is unabio to say. All that appears in connec- 
tion wdth this point ib that, although the immua wuis present 
wdien the application for ailjournment wms made, the counsel 
applying wuxs unable to state what wuis the defence, if any, to the 
first suit. On the 7th May, however, an application was made on 
behalf of the defendants, and upon the lnuniln^s instructions,, 
fora rehearing of both suits, and eventuall^Mho Fourth Judge, 


im. 

S ooMmui. \h 
^OoaBPrasAT). 


a) (1890) 2:) Git, 733. 
(I8S5) 7 All , 538. 


(‘5)(1886) 8 Atl, m, 
(i)(lSri}15Cal.W.E. 143. 
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^ draws and takes no further paifc in the proceeding ? 

The question depends first on section 157 of the Code (Act 
XIV of 1882), which provides that on any day to 'which 
the hearing of the case is adjourned, the parties or any of them 
fail to appear, the Couit may proceed to dispose of the suit in 
one of the modes directed in that behalf by Chapter VII, or 
make such other order as it thinks fit/ ^ The word appear 
in this section in reference to the adjourned hearing must ha\ e 
the same meaning as in sections 100 and 102 and other sections 
in Chapter VII in reference to the day oiiginally fixed for the 
hearing. What, then, is meant by the words in section 100 ii 
the plaintiff appeals and the defendant docs not appear, and 
in section 102 if the defendant appeal s and the plaintiff does 
not appear ^ Is the mere presence in Court of a recognised 
agent, or the presence of a pleader instructed only to apply for 
an adjournment, an appearance by the plaintiff or the defendant 
The whole of Chapter VII deals with the appearance of the 
parties and consequence of non-appearance. The appearance” 
to which all the sections refer, is shown by the opening words of 
sections 96, 97 and 98 to be appearance “on the day fixed in the 
summons for the defendant to appear and answer. Section 
64, read witn Form Xo, 117 of the foul th schedule, explains the 
nature of the defendant’s iippearanee in obedience to the sum- 
mons to appear and answ^er. He is to appear ‘‘in person or by a 
duly authori;5cd pleadir of the Court July instructed and able 
to answer all material questions relating to the suit, or who 
shall be accompanied by some other person able to answer all 
«uch questions”, on a specified date “'to answer ihe abo\e named 


regarding the suit and the cross-suit as having been disposed of 
under sections 100 and 102 of the Code respectively, set aside the 
decree in the suit and the dismissal of the cross-suit. The ques- 
tion raised before the Full Comt of Small Causes, and referred 
to us, is whethei he had powei to do so. In other words, can 
a party be said to “ appear ” at an adjourned healing wdien, in 
his absence, but in the presence of his recognized agent, who is 
not shown to be conversant with the facts of the case. Ins counsel, 
instructed only for the puiposes) of the application, applies foi a 
further adjoin nrnent, and, the adjournment being refused, with- 
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plaintiff He is further given notice that, in default of his ap- 
pearance^— tliatis, appearance in either of the wajs specified, — on 
the day abo\e mentioned, the suit will be heard and determined 
in his absence, that is, under Chapter VII, 

Thus the appearance of the defendant mentioned in Chapter 
VII means appearance either (1) by the defendant in person, 
or (2) by a pleader either himself duly instructed and able to 
answer all material questions relating to the suit, or accompanied 
by some other person able to do so. The test of whether the 
defendant has or has not appeai'ed^^ within the meaning of the 
chapter, is whether such of the iequirements of the summons as 
relate to appearance have or have not been complied with. If 
the defendant has appeared in either of the two ways specified, 
then he has appeared, and it is immaterial for what purpose he 
has appeared, or what action he has taken'on appearance, and in 
particular that, when appearing, he may not have intended to 
comply with the other requirements of the summons — to answer 
the above named plainiiif, to produce his witnsses, or to bring 
or send his documents. So far as Chapter VII is concerned, the 
only question is appearance or non-appearance. The appearance 
of the plaintiff also must mean appearance by either of the two 
inodes specified, for the word appearance is dearly used in 
Chapter VII in the same sense whether the plaintiff or the 
defendant is spoken of. To these two modes of appearance a 
third must be added, that is, appearance by a party’s recognized 
agent under sections 36 and 37. 

This being what Chapter VII means by appearance/^ let ns 
consider what happens on the day fixed for heaiing. If a party 
wholly fails to appear, that is, if neither he, nor his pleader, nor 
his recognized agent, is present, the procedure piovided by the 
chapter is plain enough. The difficulty is where one of them is 
present, but only for the purpose of applying for an adjourn- 
ment, and, when the adjournment is refused, withdraws from 
the Court. Now, taking in turn each of the possible modes of 
appearance just stated, a paity, who, on the day fixed, attended 
the Court and personally applied for an adjournment could not. 
In my opinion, be said not to have appeared. In such a case the 
requirements of the summons, so far as regards appearance, have- 
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been faliy coTcplied witlu TIio parry lias airpc.ired in person : 
tliG pnrp'jse for which ho appealed or tlic ,*iotion vs’hicii lie t(>oIc 
ou appearance, is imiuatcriaL Next, lahe the east^ in wliieh, tlie 
party beiiiq' ab-jeril, an application lor inijoarnmeut UKole on 
his beliaif by a pleader who has no otii.' r iustnietions, and who^e 
iunetions arc at an end ^^hon the adjaurnniont is rcLused. In 
such a case, lias (be party appeared witliin iho me niing of 
Chapter VII? I tiiiiik that lie lias not. vSucdi of tlie reopiire- 
ment'. of the sumiiions as ix.hite to appearance have not been 
complied witln Appearance liy a pleader witliin the nieanin-^’ of 
the chapter does not, like app.-airanco hy a party in person, mean 
mere presence in Court: it means appearance by a pleader duly 
instructed and able to answer all material questions i elating to 
the snit;^ In the c.iso supposed, the pleader is not iluly in- 
structed/’ or instructed at all in, the suit : ho is instructed only to 
apply for an adjournment, lie is not able to answer all in<ate- 
rial cpiojatlons relating to the suit : ho knows nothing about such 
(piestions. So far as appearam e by a pleader is concerned, Chap- 
ter Vir, read in tlie light of section 0 I and Form Xo. 117, does, 
in my op.nion, draw a dlstinetiou between appoaiances/^ and 
contemplates appearance by a pleader only if he is duly instructed 
and able as desciibed. L'astly, take the case in 'wliieli, the jjarty 
being ab-.ciit, tlie recognized agent is present. IC the recognized 
agent accompanies a pdeadcr uho apjdies ou the clionFs bohalf for 
an adjouriimeiit^ but vrlio is otherwise uainstrueted, then it is a 
question ot fact whether the recogui?ied agent is able to answer 
all 111 iterial (piestions relating to tlio suit, in wliicli case section 
64 [c) and Form Xo. 117 seem to show that the party must bo. 
deemed to appear by the pleader. In such a, case the rrspiiro- 
merits of the summons as to appeirauco are as fully satisfied as 
if the piarty had appeared in person and applied for an afljourn-: 
ment, and equally in sucli a case the purpo:,o of tlie appearance, 
or the action taken on appearance, seems immat^eriah It can 
liardly bo suggested that the words in section 01 (e) and Form. 
ZNo. 11/ ^’some other person able to answer all such (question s' 
could not include ii recognized agent. If, however, the party 
being absent, neither the pleader applying for adjournmeut, nor 
any person accompanying him, whether a recognized agent or 
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1 X 0 % is ablo to answer all mateml questions x^elating to tlic sulfc^ 
tlien> apart from section e3C, there is no, appearance witliin sec-- 
tion rfi (c)^ Form No. 117, or Chapter VII j aufl the only remain- 
ing question is whether the party appears by liis lecogihzod 
agent under section 36. That is a question of fact, In connec- 
tion with itj the ability or inability of the recognized agent to 
answer material questions is, of coarse, ininiaierlal. But section 
3G says only that any appearance required or authorized by law to 
be made by a party bo in ide by his recognized agent. It does 
not say that the pi’esence of the recognized agent in Court is neccs- 
mril^ an appearance by the part 3 % The section is purely on- 
abirag. Section 37 only defines the rocogni/ed agents by whom 
appearances raa^ bo made. If the recognized agent personally 
applied lor an adjournment, that would, under section 36, bo an 
application by the part}’, and such an application "would include 
an appearance, as to which it is unnecessary to decide whether it 
would or would not constitute an appearaneo of the party within 
Chapter VIL But if the recognized agent neither made any 
application, nor did any act, the question would bo not merely 
whether he was present in Court when the application for ad- 
journment was made, but whether he intended to appear and in 
fact appeared for the party in the exorcise of his power tiudcr 
section 3G. If, at the time, he stated, either in answer to the 
Court or otherwise, tliat ho appealed or that he did not appear 
for his principal, the question of the party’s appearance would be 
definitely dotcrminecL If he made no such statement, the ques- 
tion might be difficult to determine; but in the absence of all 
cvklonco on the point, his prcTsence at the time of the application 
should not^ I think, be assumed to constitute an appearance by 
tho party. It is likely enough that he might regard the plead- 
er^s appearance for tho purposes of the application as sufficient, 
without any additional appearance by himself. 

Applying these principles to the present case, the defend- 
ants in the suit and plaintiffs in the cross-suit did not on 
the 2Srd April appear in person. They did not appear by their 
counsel within the meaning of section 157 and Chapter VII,. 
because their counsel was neither duly instructed and able to 
answer all material questions relating to the suit, npr accom- 
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paniod by any other person who is shown to ha¥e been able to 
answer such questions. They did not appear by their recog- 
nized agent^ because the recognize<l agent, though presciit> is 
not shown to have appeared under section 36 on his principaFs 
behalf. The decree in the suit was, therefore, passed eso 
and the cross-suit was dismissed for non-appearance, and the 
Fourth Judge was competent to make the order setting aside 
the decree and the dismissal. This view of the case is in m-- 
<iOvdaiieo mth B/i mackary a Vyanhatacliarya v. Fahirappa Anand- 
appa^^^ I Shankar Bat Dube v, Badha Krielma^-^ ; Jlira Dai 
V. Hira Dal j Bantahal Bum v. Rameshar ; and the 

Adniinistrator General of Bengal v. Data Dyaram Das^% which 
was referred to apparently with approval by the Privy Council 
in Saliehzada Zain^iiDAhdiii Khan y. SaJiehzada Ahmad Baza 
Klian^^K 

The only other point raised by the reference relates exclusively 
to the cross-suit. It arises in connection with section 38 of the 
Presidency Small Causes Courts Act (XV of 1883) as amended 
by Act I of 1895. That section provides that 

Where a suit has been contested, the Small Cause Couit may, on the applica- 
tion of either party, made within eight daj s from the date of the decree or order 
in. the suit (not being a decree passed under section 522 of the Code of Civil 
Procedure) order a newtritd to he held, or alter, set aside or reverse the decree or 
order, upon such terms as it thinks reasonable, and may in the meantime stay the 
proceedings. 

Evplanatlon.--l£i^Qvy suit shall he deemed to be contested in u Inch tlie de- 
cree is madeotlieiu^isc than by consent of or in default of appearance h^ the 
defendant.** 

What liappened hero Avas that, after the dismissal of the cross- 
•suit, the plaintiSs made an application which is described in the 
reference as an application “ for a rehearing of both suits It is 
not stated that the application purported to be made under sec- 
tion 38 ; and I infer that the provision of law under which it was 
made Avas nor mentioned* &o far as it related to the cross-suit^ 
it appears to have been treated by the Fourth Judge as made 
under section 103 of the Code. As the same application relate 

(1) (18G?) 4 Bom. E. C. Hop. (A. C.), 20G 0) CSSfi) 8 All., 140. 

<S) (1897) 20 AIL, 105. C5) C1S71) C Ben. L. B., 688. 

<3) (1885) 7 All., 538. (6) (1878) 5 I. A., 233 at p. 237. 
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to botti tlie suit and the cross-suit, and, so far as regards the 
suit, could not have been made under section 38, it is probable 
that, as regards the cross-suit also, it was made not under that 
section, but under the Code. It was made on the 7tli Mtiy, 
beyond the eight days^ period mentioned in section 38, but within 
the thirty clays’ period prescribed by the Limitation Act for an 
application by a plaintiff under the Code for an order to set aside 
a dismissal by default 

It is, however, suggested in the reference that, as the cross-suit 
was contested within the definition contained in the explana- 
tion, the plaintiffs could only apply to the Court to set aside the 
dismissal within the eight days^ period prescribed by section 38, 
and the question is raised whether section 38 is consistent with 
the application to the Small Cause Court of section 103 of the 
Code. In reply to this suggestion, Mr. Scott, who appeared on 
behalf of the plaintiffs in the cross-suit as ameus curia) contended 
that section 38 did not apply to an application to the Court to »set 
aside a dismissal for default. He laid stecss on the .fact that a 

contested suit as defined in the explanation's a suit in which 
a decree is made, and he argued that a dismissal for default 
is not a decree as defined by section 2 of the Code, but only 
an order. Witliout, however, discussing that question, I obseiwe 
that section 38 expressly includes applications to the Court to set 
a^ide the decree or order in the suit/^ and as the explanation 
clearly intended to be co-oxtensive with the first paragraph, 
I think that it must be held to include orders wliieh at all events 
are so far in the nature of decrees that, unless and until set 
aside, they put an end to the whole suit. 

But there is another and, I think, sufficient answer to the 
suggestion made in the refer ence. Section 37 enacts that ^^savo 
as otherwise provided by this chapter, or by any other enactment 
for the time beiugtin force, every decree and order by the Small 
Cause Court in a suit shall be final and conclusive.” This saving 
includes Chapter?> YII and^XIII of the Code, unless the procedure 
prescribed by them is inconsistent with that prescribed by an 3 r 
specific provision of the Presidency Small Cause Courts Acts, and 
also includes rsection 38 itself. That it includes to this extent 
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Chapters VII and XIII appeals fioui Eiilc I read \utli the 
-uo-nmAL schedule of the ''Eules of piocediirc and practice of the 
\Dorri Causes at Bombay"' iuxnicd by the IJioh (\)uri 

under <=!Cction 9 of xict I of 1895. So far, then, as section 37 s 
concornetb the li^ht of a plamtill to appl}" to the Court iiudei 
* section 103 of the Code to set asi<lc a dismissal for default^ is 
C 5 :picssly Sxxved. The only specitic pi‘o\ isioii of the Presidency 
Small Cause Oonits Acts, with which it is suggested that such 
a light may be inconsistent is section 38. I do not tluuk that 
theie ib any such inconsistency. No doubt, as is p anted out 
in the refcicnce, a suit which dismis'^ed for default ib <i 
contested suit within the explanation to section 3S, and 
the section, therefore, applies to it. Tlio explanation is in 
accordance with oidiniry language. Whether a suit is con- 
tested or noi, depemls exclusively upon the defendant. Tho 
plaintiff does not contest '' his own suit, and if he fails to appear, 
the suit is neverbhekss contested if the defendant resists it. The 
obj "ci 01 tho Jjegislaturc was to gi\ e tho right to apply for a new 
trial in all except undefended cases. But although section 38 
includes cases to winch section 103 of the Code applies, the t\\o 
icmedLs arc not inconsistent, xls shown in se\ oral decisions, 
the juri‘'diction under section 3S is rccislonal — Sa$<^oo,b v. Ilunj/ 
Dus Bhukid^^^ ^ SadawoL Gauthir C/iuntl v. Kantiaijya^'' •, SniiMsa 
Churhi V. Bulaji luiu^ K Whether in the e^eivu’sc of its discio- 
tion under the section the- Court would ie\isc a diunissal for 
dcfrailt in the manner contemplated by section 103 of the Code, 
is a question upon which I need cxpiess no opinion. In any 
event, I can '^ee no inconsistency between the t\\ o pi'o\ i'^ioiis, and 
no reason why a plaintiff who^e suit has been dismissed for 
default should not ha\e two separate remedies under different 
enactments If the plaintiff chooses to apply for a new trial 
under section 33, ho must do so within oiglit days. If ho jirefers 
to apply for an order setting aside the dismissal under section 
10?^ vf the Code, ho can do so wntliin thirty da\ s. As most 
plaintiik would probcibly do, the plaintiffs in this cross-suit have 
pret erred the latior remedy, 

a) (ISOG) £-i Cal , 'Io5. (2. (iSOo) 19 macL. 96. 

-) (ISOG) 21 }Jaa., 232, 



TOIi. XSIIL] 


BOMBAY SERIES. 


42T 


Our answer to the question rcfeiTCcl is thatj in the ciicum- 
stances stated^ the suits must bo considered as haViH^ been dis- Soowrut, 
posed of under sections 100 and 102 of the Civil Piocedure Code, OoorrBvmnw 
respective and that whether or not they or eitlier ot them fall 
within the category ot contestctl suits as defined by section 3b 
of the Presidency Small Cause Courts Act, the i cmedy under 
section 103 of tho Code was open to the plaintiffs in the cross- 
suit. Costs will bo costs m the case. 

FrnroN, X. : — I concur with my learned colleague in tliniking* 
that sections 37 and 3S of tin Presidency Small Cause Courts 
Act (XV of lSb3) do not rffecc the applicability of ihe provisions 
of sections 103 and 108 of tho Ci\Il Proce<line C( do (A<^t XIT 
of 1882) to suits in that Couii. yeetion 37 expicssly saves the 
provisions of other enactments and thus lea\ es imtouchccl these 
sections of the Code which ha\c liccn applied to tin- Fmall Cause 
Couit. Section 38, if it applies to suits dismissed ior default 
(•on which point I think it unnecessary to any opinion), 
may offer an additional aemedy to the plaiidiff, bur dots not 
dcpiivo him of the lights confemed hy section 101 ot tho C(de. 

I also concur hi holding' tint the Fomth Judge had juriedic- 
tion to deal with these suits us it tho persons who wcrt< ckfeml- 
ants in Suit No. 13201 and pLiintiffs in Suit No 1P'2S had 
not appeared on the day of hcaiiiig. On that thy their counsed, 

Hr. Uad) sett, appealed accompanied by their lecogm/ul agent 
and apphed fm an adjoiiruineni. When this 'v is refn -cd, he 
letiied; and the •'in 11 x 10 piocctdcd with and (dq>e'. d up 

dhc kaincd Chief Judge points out that Chiptei Vli of the 
Code does not rccogni/o a limited appearance. Ibis nny be so, 
but it is '•0 clearly settled ]y authority that wdien a counsel or 
a pleader ap}>eais mercl}- for the p^rpo^c of asking ior .m ad- 
journim lit, his application, if lefu^cd, does not prevenl ihe suit 
being ti tated as disptsed of u that it seems to be impos- 

sible to 1 e-open tho (|aestioi!. 3Ir. Ju4icc Straehoy has collected 
the autliorities on tlio sulijcct. I need, however, only refer 
to Bhud^Jiar^i v. FaLtmppa'^^ as being a decision of tins Couit 
given moio than tlmty jxars ago. But there still remaiuB the 

(0 (1807) 4 Bobu H. C. Kcp. (A. 0.), 2(C. 
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ciLuesfcion whether the fact that Mr. Dadysett was accompanied 
hy the recogni^iod agent distinguishes the case from the one just 
referred to. Whether this man was or was not able to answer all 
material questions, we have no means of knowing. But assum- 
ing that he was able, but for some reason did not think proper 
to conduct the ease on behalf of his principals, his mere presence 
in Court would not, in my opinion, be an appearance in the suit. 
Section S6, as pointed out by my colleague, is permissive. An 
appearance may be made by a pleader or recognized agent ; but 
it is evident that the concurrence of the pleader or agent is essen- 
tial. As soon as be ceases to intend to represent the principal, 
the latter is unrepresented. 

Here Mr. Dadysett, though instructed to ask for an adjourn- 
ment, was not instructed to appear at the bearing; and the 
recognized agent, though present in Court, was, it appears, un- 
willing to carry on the case. In these circumstances it seems to 
mo that there was no appearance at the hearing of the defend- 
ants ill Suit No. 13201 or hy the plaintiffs in Suit No. 14928, 
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Btfore Sir Loins Keishaiv, lit., Chief Justice, and Mr. Justice Fulton. 

BHIMJI, PiAiNTirr, 'u. The ADMINISTRATOR GENERAL 
or BOMBAY, Dliendant.^ 

Admmdrator Oeneral-^Adni'inistmtoi GeneraVs Act (II of 1874), Bees. 17 
and IS --Order to collect assets — Decree against deceased’’ s estate passed 
prior to sm/i order-— Attachment of part of dtceased’s estate suhsequentlg to 
above order— 'Claim of Administrator General prior to that of attaching 
creditor* 

On tie 16tli April, 1898, tlie plaintiff oMained an ex-paHe decree against the 
defendant as heir and legal representative of Ms deceased father, Pre-\ ionsly to 
the date of the decree {viz*i on 4th March, 189S\ an order had been made hy the 
High Court under sections 17 and 18 of the Administrator Gonerars Act (II of 
1874), authorizing the Administrator General to collect the assets of the deceased 
and ordering him, if necessary, to tahe out letters of administration to his estate. 
On the 29th April, 1808, the plaintiff under section 268 of the Civil Proeedura 
Code (ActNiV of 1882) attached certain money in the hands of a third party duo 
to the deceased’s estate. On the 2nd July, 1898, letters of administration mro 
granted to the Administrator General. 

^ S'lnall Cause Court Eeferenee, Ko. 126 of 1898, 
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Slid that, as against the Administrator General, the attachment asas void ah 
initio. At the date of the decree ohtained h\ the plaintiff, the Administrator 
General was entitled hy virtue of the High Court’s order to take possession of the 
estate of the deceas'd. As soon as that older -was made, iiis right to possession 
became paramount and eiclndod that of the defendant (the son of the deceased), 
who was then no longer entitled to ieco\ er p.i;\ ment of debts due to his father. A 
decree, therefore, subsequently oht lined against the defendant could not, .is 
against the Administrator General, confer any rights on the dceiee-holdtr, who 
could not stand in a bettor position than the dt fondant, his iudgiuent-debtoi. 
Under sections 278 and 280 of the C'isil Procodmo Code, the Administrator 
General had the right to hare the attachment remoced, hccansche n.asesclnslvely 
entitled, at first hy reason of the order under section 18 of Ai t II of 187 1 and 
subsequently hy his letters of administration, to recorer the dibt. and was not 
subject to any decree which affected his title 
Lalshand v. OamtibaiW distinguished, 

Case stated for the opinion of the High Court, under section 
017 of the Civil Proceduve Code (Vet XIV of 1882), by C. W. 
Chitty, Chief Judge 

“1. This was .a suit brought by the pLiiutitf as creditor of 
one Devidas Khushal, deceased, against ivika Devidas, heir and 
leo-al representative of the said Dc\ Idas Khushal, to recover a 
sum of Rs. l,lir>-l0-0 and costs. Kika Dccidas being a minor 
was sued by his guardian ad likM. 

“2. On the 16th April an ex-pnr! a decree was passeil against 
the said Kika Pevidas, and on 29 th April an attachment was 
levied under section 208 of the Civil Procedure Code against a 
sum of money lying in the hamis of Goeerdhandas Govindj! and 
due hy him to the estate of the deceased Devidas Khushal. 

“ 3. On the 1th March, 1898, an order had hceu made hy the 
Hio-h Court under -soctions 17 and 18 of the Administrator 
General’s Aet (II of 1871), uuthori/ing and enjoining the Admi- 
nistrator General to collect the assets and ordering him, if neces- 
sary, to take out letters of administration to the deceased’s estate. 
On ie 2nd July, 1898, such letters were granted to the Adminis- 
trator General. 

« 4. On the 15th August, 1898, the Administrator General 
was brought on the record as party defendant, and a garnishee 
notice in respect of the said attachment came on for disposal. 

a> S Bom* H. C.Kcp , liO (O, C, J ), 
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As the garnishee had not paid into Court the amount adinitted 
by him to be duo to the estate of the dtceased, the notice was per- 
force discharged, hut the question arose between the plaintiff and 
the Administrator General whether the attachment was not bad^ 
and wdiether it ought not now, in any casc^ to be set aside. 1 held 
that the attachment could not now be set aside at the instance of 
the Administrator Gcneial, notwithstanding that the order under 
-which he took out letters of administration was made under 
section 17 of the Act, airl that there had also been an order under 
section 18. 

The facts of the case and tlie reason^ for my decision ar(‘ fully 
set out in my judgment, a copy whereof is hereto annexed and 
to which I cra\ c leave to refer. 

^^The questions for their Lordbhips^ consideration wdll be : — 

(1) Was the attachment bad ah inillo ? 

(2) If not, did it become bad by reason of the grant of letters 
of administration to the Admimbtrator General under section 17 
of the Administrator GeneraPs Act ? 

(3) Can the Admiiiibtrator General now claim to have the 
atracliment set aside ? 

^^6* The Administrat >i* General has deposited in Court Rs. 50 
to meet the costs of reference 

The following is the judgment of ilie Oliief Judge referred 
to above 

The plaintiff was a creditor of Devidas Khushal, wdio died in 
the month of November, 180 G. On the 4tli January, 1308, the 
plaintiff filed this suit against Kika Devidas as heir and legal 
representative of his father, Devidas Khushal, to recover the suin 
of lls. 1,145-10-0 and costs. Kika Dc\idas being a minor was 
isued by his guardian ad likm^ Kuverbai, On the 4th March, 
1898, on the petition of J. Duxbury and Co, Limited, the High 
Court made an order under section 18 of the Administrator 
GeneraFs Act (TI of 1874), authorizing and enjoining the Admi- 
nistrator General to collect and take possession of the assets of 
the said deceased, and by the same order directed him, if neces- 
sary, to apply for letters of administration of such assets un«ler 
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seetioii 17 of the Act. Ifc docs not appeal’ that the plaintiff fs 
aware of this order. On the 18th April, 1898, this Court passe <3 
a decree in the suit parte against Kiba Devidas as heir an. <3 
legal representative of his father, the said Devidas Khushal. O :n 
the 29th April, an attachment was levied under section 268 of tlx o; 
Oi\il Procedure Code against a sum of money, said to be 1^900,,, 
ill the hands of Go\ardhandas Govindji and due by him to tli€3 
deceased. On the 30th April, 1898, the Administrator Geneml 
issued the usual notice by advertisement for creditors and 
of the deceased. The notice must have been seen by the plainriff,^ 
as on the 5th May his pleader wrote to the Administrator Genera.1 
to register liis name as a creditor. On the 13th June, the Adminis- 
trator General wrote to the plaintiff enijuiring if his decree was 
parte. To this, the plaintiff pleader replied on the 1st Jnly« Ojo 
the 2ii<l July, 1898, letters of a<lininistration were issued to tlxo 
Administrator General by tlio High Court. On the 22nd 
the usual garnishee notice was issued against the defendant thcix 
on the record, Kika Devidas, and the garnishee. 0^^ 5tli 
August, the garnishee appeared before me and wanted time to 
look into the accounts to ascertain the exact amount due to tlie 
deceased. The then defendant was not served, and as the plaint- 
Hf's pleader brought it to my notice that letters of administia- 
tion had been granted to the Administrator Geneiab that lie 
now represented the estate, I directed a notice to bo issued to 
him to show cause why judgment should not be enteied up agaiUvSt 
him at the suit of the plaintiff on the judgment obtained as 
aforesaid, and why execution should not issue thereon. On the 
1 5tli August, Mr. Motilal, fox’ the Administrator General, appear 
and consented toliis name being brought upon the record aspaity 
dcfoiidant, and the maiter was adjourned fora fresh garnishee 
notice to 1)0 served on the Administrator General in respect of the 
attachment already levied. That garnishee notice came on for 
disposal on the 32nd August, when Mr. Desai, for the garnishee^ 
admitted Rs. 900 due to the estate of the deceased, but required 
time to pay, lie was ordered to pay the amount into Court 
Wiliic&day, the 24th August, and tho matter ivas further 
jouiiied to that day for argument. On the 2ith Augutt, t e 
garnishee was absent, and had also made default in payment o 





THH liCBTAN LAW EEPOUTk XXIII 


189S* 

BtMJl 

Bsiau 

ADMima 1 i'.i- 
SIOB 

0? B0^TI*A^, 


tho laoney. The usufl ci'h r in {1 at .m- yuulii h, ti> ..iMlu.rK' 
the notice, and allow th. pr.d,ihitt.i> om]. i- t- stand f(.' m.,„ 
time to enable the {tliiniifl’ tu f.ih.- ^’uth ! o mi|ihl he 

aavi-,ed. By cum-eid, htmeser 'd th • pniru s, 1 heaul tl • ir 'u- 
o'aineiit& on the points lai"* (I ly the \diiii’ idiatur <<uii nd, rt^ 
whether the prohiintmy orde! nuirlu ’.<*1 in a’.> e.tM t i h. ^di- 
eliarged as 1 ciiin ha.l a;^ai'ist him t ' r'V, or at «n\ lat.- iVoi. 

the (lata of his d.tianiuj^ lelh (.!' iidminndialiMii. The \ idnt 
one of some ditlicnlly, and tl . dec-id. >. hunt lik. K I ‘heol' juiuh 
p»rnctioal \aluo in tlu pn -eiit iiistaiue. .i"- it nii^* h i!iip.n^iMi ti» 

recover iuiythine frttm the uariiishn , At tin s-um tme ill' a. 

point of .'omo importiUK-e, and oiu on whitdi lln I'e xiieht t.* 1 . .« 
definite ruling. IMr. t'anuie uppeuis-d to argue the matter, nud Im 
stated that had he )■ en preheat oa the thth Anuud, In uouldnot 
have conacnted to hi.> mme being hroueht on the r» cord, eKcept on 
the condition that the suit "hould he tn-utid aS hn\ ing heen origin- 
ally filed again-t him. 'Without coueeding that Ice would ha\e had 
tho power to impose any such eouditioii on the Court, I may say 
that Mr. Motilah vho then tippeared for him, n(‘\er sug.gested it, 
and his name was naturally inserted a» party defendant as the 
person now representing tho e.-tate of the deccas-cd. It was con- 
tended, in the first plaet, that the ord.-r of the High CoUit, of 
the 4th March, autlmri/ing and enjoining tin Adn.inistratt . 
General to colled tho .ns«i-t-., was fiiuhahiit to the oid. i cC tlu 
Insolvent Court vesting au insoh cat’s pr..p. it\ in tin UHiriid 
Assignee, and that after suehtordt-r no .itiaehnu ut could i'.-'Uc. 
This couteutiou eaimot, T think, pvev.-id. The distinction 1 dut i tt 
the offices of Official \ssignec ami Vilmiiiistrator th-ucral d neU 
drawn by M’estropp, C. .1. (Os ’1. 'Ihc vnuliug (tf 

the two ordcih is entin-ly diiierent. in my (.pinion, the Vhiiiit* 
istrator General empowered under section IS to euliect .issets i- 
luueli more in the position of a reeeitcr appointed \indt v seetion 
503 of the Civil Procedure ('(tde, aud tlu; vordiiig of those twit 
sections seems to ho in favour of this view. Tlam it was i,aul 
that tho grant <,'f lettcis related hack to the death of the deceased, 
and that no attachment could, therefore, he levi. d ng.xinst such 
assets. In my opinion, this eontention also fails, it is true that 
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since tho doci'^ioii at S Bom. 11. (\ Rep., 14l\ the Probate anil 
Administiatioii Act (V of 1S81) lias been passed and section 14 of 
that Act enacts tliat Litters of administration entitle the Adniin- 
i':>trator to all rights belonging to the intestate as effectually 
as if the administration had been granted at the moment after 
liis deatli, but there is no saving here as to the liabilities of the 
dcceasedi's estate. It is not sugg*ested that a creditor properly 
and lioibi: jlde paid in full before the grant of letters of admin- 
istration to tl'iC Administrator General could be compelled to 
refund any part oi the money so paid, if cairied to its logical 
^'onclusion^ this conclusion would have that effect. It would 
involve^ too, tlie setting aside of the decree which Mi\ Carnae 
■admits that he caniiut do. Kika I)e\idas at tho date of suit and 
•down to tlie issue of L tiers to the Administrator General ropre- 
sente<l tlie estate the deceased according to Hindu law\ He 
was propr-rly sued in tliat capacity and the attachment wlien 
levied was properly levied against liim^ and it cannot now^ I think^ 
be set aside unless ilicre is some provision in the Administrator 
OcneraPs Act to that eifect, Section 35 was relied upon by 
Mr. Carnae. That section is explicit^ but it appears to mo to be 
inapplicable to this case^ as it was to that decided by Sir M* 
Westropp. This suit vms not brought against tho ldministi*ator 
General, nor did lie represent the deceased or his estate at the 
date of illiiig ihe suit^ or at the <late of the attacliment. Besides 
that section, I find nothing in tho Administrator GeneraPs Act 
which ^’Quld justify me in setting aAde this attachment. It is 
true that a judgment-creditor has no priority ov(‘r oilier creditors 
merely hy virtue of his decree; but if a judgment or other cre- 
ditor has legally and properly secured an advaiitage to himself, 
I am not aware that there is any authority for sa^uhg that ho 
can be deprived of it b}^ the grant of letters of administration 
to the AdminisDrator General. Under these circumstances my 
decision must be in favour of the plaintiff. T have not come to 
this conclusion without some doubt, and I am glad that the matter 
should go before a higher tribunal. The general policy of the 
Act seems to be in favour of a rateable distribution among all 
creditors, but I find nothing in the Act to meet the state of the 
facts which has arisen here. My present order will be that tho 
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garnishee notice he disoh,, ,, 

until the further order of thfs the attacluucnt contiiiucM^ 

take such steps as he may to enable the plaintiff to 

1 tmgent on the opinion of the This order \^ili be eoii- 

at the request of the ^’ourt on a case to be stated 

The Chief Judge further st f ^^^eral/' 
opinion of the High Court, U Hipplernentary case for the 

“ 1. In thi^ suit I har e ahe 

questions arising between thell'^^^^^ittcd a ease on certain, 
that case and the copy of nr^^ T,b,'*'^^tiff ^nd the defendant. To 
hrerity’s sake to refer. ‘ I .votrlcl crave lease fur 


^ 2. It will bo remeiiibei'Q | 

the garnishee appeared by ^^'^t on the 22nd August^ 1898, 
that he owed Es. 900 to the ^ Mr. Desar, and admitted 

Mushal. This lie svas ordorej of the deceased Dcsidas 

lowmg Wednesday, 24th 

■’ an order in the following 

“Upon reading the Jude^^j 

15th day of August, 1898, issued herein dated the 

on hearing Mr. Rele, plea ler o. , ^’■'°of of service thereof and 
Mr. Motilal for defendant ari^ of plaintiff, and attorney 

do order that the said garm^r^^^er Mr. Desai for garnishee, I 
hands pay mto Court the sunr Of out of the moneys in his 

of the decree herein on o^- ^Oo (^i^o hundred) in inspect 
^ A.K. lo "Wednesday 21th instant 

"8. The notice as far ag ,, 

and defendant were concerned '^'^ostions between the plaintiff 
August, for argument, and f^journed to Wednesday, 24th 

for judgment. On neither of ^^>at day to the 29th August 

u«hee appear, and the notice ] - Mtter days did the gar- 

nm was marked as discharge^J_ of further use as against 

1898, however, still stood arr«;^_. orderi of the 22nd August, 


T no turuner ci'r u^cUii'^b 

1898, however, still stood order, of the 22nd August, 

4. As the garnishee did hq. garn4hee. 
by his pleader Mr. Rele asked the said order, the plaintiff 

garmslree under the provisrorrg issuo execution against the 
dure Code. This I agreed, G49 of the Civil Froce. 

An attachment by seizure ^ot without hesitation, to do. 

^^Oordingly ordered, and the 
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garnishee paid the auiouiit of the debt into Couife under protest# 
lie then moved the Full Court to set aside the order for attach- 
ment hy s^dzure, alleging that the Court had no power to enforce 
the oiikr of the 22n(l Augii^t^ 1838, in that way. 

^^5. The Second Judge and myself were of opinion that the 
Court had the power under section 61"^ to enforce its order, hut 
as tills was a mosti important point oF practice we delivered no 
formal judgment, but I readily consented to snhniit this point also 
for their Loiddiips"^ consideration. 
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6* It liny be stated that the form of the older of the 22nd 
August, 1S9S, has already received judicial siuction in the case 
of Toolm Go dill V. Join Anfonc i, and Sir Chxile^^ Sargent there 
distinctly laid down that this Court had poi;\er to make sach an 
order. If this be so, it must, I submit, follow that such an order 
is cnforc<^able, and i£ cnfoiceable, then section 619 appears to be 
the propH' section imdei which to enfoiee it. 

7. The sole question is whether nucIi an order as is above 
set out enforceable under section 6 19, and relatively under 
Chapter XIX of the Code of Cuil Procedure/^ 

Seo(t\ for the plaintiff. 

lommles, for the defendant. 

The following authoritic's were referred to ^Kllhomul v# 
Rced^^^; Rem/rj/ v. Re Penninq^) Bmamiel y. Srid^er^'^ ; Fowler 
Y* EobeRt'^^ ; Admmi4rator GeneraVs Vet II of 1874, Secs. 17 
and IS# 

Fummg J. The facts which ha\c given liseto this refer- 
ence are as follows : — 

The phxintiff was a ci editor of Dexldas Khushtil, who died in 
November, 1896. On 4th January, 18)8, the pliintiff filed this 
suit against Devidas’ minor son Kika as legal repesentative of 
his father. 

O.i 4th March, the High Court made orders under sections 17 
and 18 of Act II of 187i, directing the Administrator General, if 


(i) {1887} 11 Bom., 4iS. 

(») il860)2Giff., 5:26. 
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jiccessaiy, to apply ior letters of adminislratioii of fcbc deceased^s 
estate^ and authoiizing and enjoining him to collect and take 
possession of the assets. 

On the 18th April an ex parte decree was passed against Kika 
as legal representative of the deceased. 

On the 29tli April an attachment was madc^ under nseclion 
2d8 of the Civil Procedure Code (Act XI Y oflSS2)^ of a sum 
of Bs. IjOOO said to be due by one Govanlhandas to the (leeeaseiL 

On the 30th Apiil the Administrator General issued the usual 
notice by advertisement for ere<litois and debtors of the deceased. 

On the 5th May the plaintiff wiote to the Idininistrator 
General to register his name as a citslitor. 

On the 2nd July letters of administration uere issued to tlie 
Adminibtiator General. 

Subsequently the Court issued iiotiec to the Administrator 
General to show cause why ju^lgiuent should not be entered up 
against him at the suit of the plaintiff on the judgment obtained 
as aforesaid, and execution should not issue thereon. 

On the 15tli August, Mr. Motilal appeared for the Adminis- 
trator General and consented to his name being entered upon the 
record as a party-defendant. 

Afterwards on Govardhandas admitting tliat lie owed the 
amount, he uas directed to pay into Court the sum of Rs. 900. 
Thereupon the Administrator General raised the question whe- 
ther the attachment sliould not be set aside as being bad against 
him or at any rake from tl}e<late of his obtaining letters 

of administration. 

Then the learned Chief Ju<lge of the Court of Small Causes 
referred the following questions:-— 

Was the attachment bad ah {rtiiio ^ 

2. If not, did it become bad by reason of the grant of letters 
of administration to the Administrator General under section 17 
of the Administrator GeiieraPs Act ^ 

3, Can the Administrator General now claim to have the 
attachment set aside ? 
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To the ilrst of these questions our auswe.]’ is that ai^ain^t the 
AJTuiiiistrator General the attachment \rns had ah b-iVa, 

The secoml^ therefore, becomes siiperfiuous. 

’To the oiiestion our ans\vcr is in the affirmative. 

In the case of Lalthand v, it was held thar^ when 

a creditor liad obtained a decree against the legal representative 
-)£ a dece‘L-.oJ Hindu as such, execution could be levied against 
tlie estate notwithstanding the subsequent grant to the Adininis* 
tratnr General of letters of administration. The reason for the 
■flecision was that at llie tinui of the decree tlie widow, against 
whom tile suit was brouglit^ fully represented the estate, and 
the letters of administration subsecjutuitly obtained did not^ by 
relating back to the death of the deceased, o\ erride the decree 
obtained against her. The ease occurred in I87i before the 
oiiaetmcnt of geetion 1 1 of Act Y of 1881, which perhaps leaves 
open to argument the (piestion Iiow far the decision is still 
binding. But on this point it is unnecessary for us to express 
^iny opinion, for that ca^e is <listinguishablo from the present, 
iniisiauch as iji it, prior to dccre(', no order had been passed si- 
milar to the one lierc made under section 18 of tlic Administrator 
General's Act. At the: time when that decree was passed, the 
Administrator General had no claim wdiatever to possession of 
the estate, which was wholly vested in the widow. In this case 
•on the 16th Ai>nlj when the decree was passed against the 
•deceaseds son, the Administrator General was entitled by virtue 
of au order made under section 18 to collect and take possession 
of the property of the deceased within the local limits of the 
ordinary civil jurisdiction of the High Court, and if necessary to 
maintain a suit for its recovery. As soon as that or<lcr was made, 
his right to pt'^ssessioa became paramount and exclu<led that of 
<leceased’s son, who was no longer entitled bo receive payment of 
debts due to his father. From that time forward it was to the 
Administrator General, and not to the deceased’s son, that the 
debtor was bound to make payment. Therefore, a decree sub- 
sequently obtained against the son could not, as against the 
Administrator General, confer any rights on the decree-holder, 
wlio could not stand in a better position than liis judgment- 
CO {1=^71} S Bom H. C. Rep., 1 iO (O. C. J.) 
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debtor. How far the position of the parties would have been 
changed if the Administrator General had been made a defendant 
prior to decree, it is uunccessarv to decide, though the case o£ 
Ilnninahfdn^ v. Cooh may be referred to on the pioint. But the 
entry of his name as a party-defendant after decree could not 
under the Code of Civil Procedure subject him to any liability, 
nor was it contended in arguiaent tint such would be the^case. 

Mr. Scott x*eferred tu the eases oi Foivler w RoherlB and 
Burton v. , but they merely shos^ed that in Englind a 

Judgment-creditor, who had obtained a decree and attachment of 
a debt in a suit against an executor before the rights of the latter 
were superseded under an administration dteree, could enforce 
payment from the gaimishec. In Eniamel w which 

w^as also cited, it w-as held that a creditor who had obtained anti 
made absolute a garnishee order, before the bankruptcy order, had 
a charge to the extent of the attachment on the bankimpPs estate^ 
But cases of this sort do not touch the p>oint now under consi- 
deration. Here the Adininistrator GeneraPs rights had accrued 
before decree : the defendant at the time when the decree was^ 
passed merely represented the deceased’s estate subject to those 
rights : and those rights could not bo Impaired In" a decree to 
which the Administrator General w as not a party. 


The learned Chief Judge noted that it was not proved that 
plaintiff had notice of the order under section 18. But that does 
not seem to make anj" difference. There is nothing in the 
section to postpone the title of the Administrator Genex-al till 
notice has been given. If it be argued that such a construction 
involves hardship on the plaintiff, it may bo answered that we 
are not at liberty to alter the wording of the section, and, more- 
over, that if the pLiintitf decree were to prevail, the hardship 
to other creditors might he still greater. If the estate were 
insolvent, in which case alone could the question be of any 
importance, the recognition of priority in the plaintiff decree 
would lead to his being paid in full out of moneys in which in 
equity all the creditors were entitled to share rateably* Such a 
result would be contrary to the intention of the Administrator 

(X) (1871) G Mad. H. C. Eep., (3) (i860) 29 L. J., Excli.. 484 

m {I860) 2 Gift , 226. (i) (1874) L. B j 9 Q. B., 287. 
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OeiieraFs Act and to tlae principle enunciated by Westropp, in 
Qamhie r* Blwlagir^^^ in wliicli his Lordship said; “We think it 
more agreeable to the justice and equity of the ease that there 
should be a distribution of the property of an insolvent amongst 
his creditors at large than that individual creditors should carry 
olF the whole fund/^ 

In these circumstance^ it appears clear that under sections 
278 and 280 of the Ci\il Procedure Code the Administrator 
General has a right to have the attachment removed^ because he 
ivas exclusively entitled, at b}' reason of the order under 
section 18 and subsequently 1>y his letters of adminlsinitiniq to 
recover the debt, and %va& not subject to any deciec which 
affected his title. 

The supplementary question whether the order made to the 
debtor to pay the money into Court, can be enforced under sec- 
tion 049, and relatively under Chapter XIX of the Civil Proce- 
dure Code, does not, therefore, arise. We accordingly abstain 
from expressing any opinion on it. Costs of this reference to be 
costs in the case. 

Attorney for plaintiff: — Mr, D. Bazouju 

Attorneys for defendant: — Messrs. Bicbiell, Ilerioanji ami 

MoHliiL 

(0 (1&G6; 2 Born. IL C, Uep., liC al; p. 1(51, 


CRIMINAL REVISION* 


Bsfore Jfr. Ju^ficc jParsotu ami Mr, Justice Ranade* 
QUBEX-EMPRESS r. CIIA(JAX JAGAXNATH « 

Criminal Procedure Code X Sec». 425 — Appellate Courl — Comers 

of appellate Courl to enhanee sentence — Sentence — Alteration of sentenced 

The aecu<?ed w^s convicted of criniinal breach of tiiist and sentenced to 
nmemontlis rigorous imprisonment. On appeal, the conviction was upheld, 
hut the sentence was altered to one of six months’ rigorous imprisonment and 
a fme of Bs. 1,€00, or, in default uf payment, three months’ further rigorous 
imprisonment. The accused applied to the High Court in revision, contending 
that the alteration of the sentence amounted to an enhancement of the sen- 
* Criminal BeYision, Xo. 207 of 1893. 
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ieiiCL beyuBcl llio powers of tLe appellate Oourt t^niler section 42^1 of llio Co 1 
of Criminal Proeediiie (Act -\ of 1882)* 

JIUd, that tliore was no enhancement of the sentence, 

Qnee/i-JSm pr<<}s v. Is/i ti 3 ^ dist ingmshetl. 

AppiiriTroN’ under section 435 of tlio Cole o£ Omminal Pro 
cedurc (Act X of 1882). 

The accused was cmvicteJ by the Fii^fc Class Magistriiite o! 
Broach of ciiminal breaeli of trust in respect of a sum of Rs. 725 
ami sentenced to nine montlis^ rigorous imprisenaient. 

On appeal, the Joint Sissiou's Judge uphold the conviction 
but altered the sentence of uino in:>nths^ rigorous imprisonmen 
to one of six moiitlu^ rigorous imprisoiiinent anl a fine o 
Bs, 1,000, or, in default ol payment, three inontlib^ further rigor 
ous im 2 )idsonment. 

The accused applied to the High Court unler its revibiona 
jurisdiction, contending ihifc the alteration of the sentence h 
appeal amounted to an enhancement of the sentence, which \va 
illegal, and uUm vim of the appellate Court. 

N'. G, ChandavarkaT^ for the accused. 

lUo Bahilu* favfl^v /. lUrlik'ir, Govemnicnfe Plealer, fo 
the Crown. 
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ever, to deal witli the case as inYolvint» a point of law, and 
looked at in that light we think that w’e cannot yield to the 
contention, A <^entence of fine is always considered lighter 
than a sentence of imprisonment. A sentence, therefore^ of 
a fine of Es. 1,000 ^\onld not be so severe as a sentence of 
three months^ rigorous imprisonment, and the substitution of 
the former for the latter would not be an enhancement. The 
sentence of three months^ rigoroii'- Iniprisonmcnl, in default 
of payment, does not make tlie whole sentence of impri- 
sonment larger than it was before In a case which'* came 
before the Madras High Couit, (which has not been ic ported, 

. but the record of which has kindly been sent to us— Ciiminal 
Eevision Case No. 4C0 of 1SS8 decided on tlie 27th August, 1S88), 
where the original sentence of three months’ rigorous imprison- 
ment had been altered to one of two months’ xngoious imprison- 
ment and Rs. 30 fine, in default one month’s additional rigoroixs 
imprisonment, ShepUeicl J., passed the following decision: — 
not think that theie Is any enhancement of the sentence. H 
tho aecused is in a position to pay the line, and does pay it, 
the nature of the sentence is altered, but the sentence is not 
enhaneech If he cannot and does not paj the fine, the sentence 
remains unaltered/^ Tho ease of y. is not 

m authority to the contrary, for there the term of imprisonment 
pim the additional imprisonment in default of the paymeitt of 
the fine e:Kceeded the original term, and the altered sentence was 
on that account held to be an enhanced one. 

We follow the decision of the Madras High Couit and reject 
the % ^Hou. 
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In execution o£ a ilecrGe the plaintiff made nn application which 
was x’efused l>v the Subordinate Judge on the ISth December, 1897. 
The judgment ^vas deli?ered on that day, but the bill of costs 
(the order as to costs being a part o£ the order or decree) was 
not signed until the 18th January, 1898. 

The plaintiff proposed to appeal, and for that purpose applied 
on the lith January, 1898, for copies of the judgment and order. 
These copies were furnished to him on the IMth January, 1898. 

The plaintiff presented his appeal on the 2Jtli February, 1898, 
but the Judge rejected it, holding that it was ])aiTed by limitation, 
not having been presented within thii(y daj’^s from the date of 

the order (article 152 of the Limitation Act XV of 1S77). In 
his judgment he said : 

Allowing* ft >r th^‘ ^^^tenal bet wool application for eop3^ of tlio order (dated 
18th Deccmbei*), ^'ldoll iias mile on the 1 1th January and the date of granting 
cop3s 24th Jaiinary» this Api»cil is barred by time The fact that the bill of 
•costs, dated IStli December, ’vv, snot signed by the Subordinate Judge till tbo 18th 
January, has nothing to do uiih the delay in malvhig this appoiL’* 

The plaintiff* appealed to the High Court against this order 
rejoctino' his appeal. 


1898. 


i3. 
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APPELLATE CIVIL. 


J^efou Ml Justice JuMns. Ohiff Judlce {Aetiiiff), and Mr. Jicdvc Jianadr* 

1803. YAMAJ] (outginal rLA.i 2 ^Tnr), AppiiLLVKT, v. ANTA.H aisd othlus 
i^epfnnhrrW (oPaGlKAL DrrLKBAZ^Ts), El SPOJTliPATS.*^ 

LinidLtfifj/i *" 7 ~ Jit itiitiit (Oil \.t t ( A. I 18//^) h)€C. 1 iSc/it 7 /<j -i//. 

352 Ctill Procnluro Co(h C-4«i5 XIV t/ 1S82), 205 — I h tie of jodij- 

— j}ate <f tlicree — JJill of signed kiLhbtfjUtnthj — Tim* regukdi 

fo) i}hfanunij ropy of the th t roe — Tiuo h twcf a prononno ni> ui of' Judy i, a at 

onddiyiiuoi of the der,it — Prnrtii> . 

The iiine for picsmiting an apped agiin>.t a deoiee or ordci Is ilia I y tlt}« 
fioni the dale of such decree or oider (article 152 of tho Limitation Aeij XV of 
1877). The date of the decree or urdei U tho date on wliicli jndgmont is pro* 
nounced. 

The time ej^cluded from the period of Hmitaiioii hy section 12 of the Limita* 
Lion Act must he taken to commence only -when the party appealing does some- 
thing in 01 der to obtain the copy of the judgment or decree, and to ond vdien he 
nbtalas the cop 3 % A paity T?ho delays to apply for such copy is not oniitlod to 
o\chule tho period of such delay. 

A party is at libeity to apply fui a copy of the decree, whether the decree 1ms 
been signed or not. If he has applied, hut the copy cannot bo prcx>aied because 
the decree has not been signed, ihoii this time and the time taken up in jneparlng 
tlie cop} will bo ox:cluded, but so long as ho has made no application, the non- 
signature of the decree can ha \0 no oilect at all upon him. 

Judgment was protiounoed on tl e 18th Hccenibei, 1897, rejecting an api>lica- 
tlon made by a plaintiK in execniloii of a decree ; but the bill of cost-^ (the order 
as to being a paib of llio Older or decree) \\as not signed until 18th Janu- 
aiy, 1898. The plaiuiill proposing to appeal against the abo\e older applied for 
eoiiks of the judgment and order on the 14th January. The copies wore ftir* 
nished to lum on the 24th January, 1808. The appeal wms presented on the 
24tlx rehriLiry. Tho lower Oonit held the appeal barred by limitaiioii under 
article 152 of the Limitation Act, ni>t ha\ing been presentel \\ithin thiity days 
£iom the date of judgment. On appeal to the High Court, 

iio7d, that the appeal was hauod. The only time alloicd by luv la be ox-^ 
Jaded "wa^ from tho litli Jaimaiy, 1898, on which date copies of the judgment 
and Older were applied for to tho 2ith January 1898, On which date they wem 
furnitehed. Tlic judgment was pronounced on the 18th Boeember, 1897. The 
non-signing of tho docioo was no cause for or oxpilanatioi of the delay hetueen 
that date and the lltli January, 1898, or for the delay between the 24th Jami- 
1898, anl the 24th February, 1898% 

^ Second Appesl, Xo. 37 J of ISOS, 
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In execution of a decree the pluintitf made an application which 
%Tas refused l)y the Subordinate -Judge on the 18th December, 1897. 
The judgment \Yab delirered on that day, but the bill of costs 
(the order as to costs bciug a part of the order or decree) was 
not signed until the ISth January, 1898. 

The plaiiititf proposed to appeal, and for that purpose applied 
on the lith January, 1898, for copies of the judgment and order. 
These copies were fiunislicd to him on the «Mth January, 1898. 

The plaintiff presented his appeal on the 21th Fobruai^y, 1898, 
but the Judge rejected it, holding that it was l)aiTcd by limitation, 
not having been presented within thirty days fiuin the date of 
the order (article 152 of the Limitation Act XV of 1877). In 
his judgment he said • — 

‘^‘Allowing for tho iuiei\al hel ween application for cop}^ of the order (dated 
IStli Docomber). %\lnch was nnlo on ilie Xlili January and tlie date of granting 
copy, 21tli Jaiuiai>, this ap]) 0 d K bailed by time. The fact tint the hill of 
•costs, dated 18tli DoLOiahoxsw.'snot signed by the Suhordmato Judge till the 18th 
danuu*y, has nothing to do A\it1i the delaj’ m making this appoiL” 

The plaintilf appealed to iho High Couxt against this order 
rejecting his appeal. 

Balaji A* BJiandaty for the appellant (plaintiff) : — The appeal 
is not barred. Article 192 allows thirty days from the date of 
the order or decree, and not from the date of the judgment — ' 
Jkaii Madhicb v. Matinighii Bam Here there was no order 
against which an appeal could be made until it was signed. 
That was not done until the IStli January, 1898 (Civil Pro- 
cedure Code, Act XIV of 18S2, Sec. 206). It was then that the 
time began to run against the appeal. But we arc entitled to 
exclinlc the time nece^saiy to obtain copies of tlio judgment and 
order. Sec section 12 of the Jnmitation Act. They v ere obtain- 
ed on the 2Hh January, 1898, We filed the app* ai on tJio 2ith 
February, wliich was within thirty days from that date ; axid, 
therefore, the appeal is not barred, 

Sadu^Mo JR. Bajckale. for the lespoiidcnts (defendants) t — The 
date of the decree or order must ho the date on which the judg- 
ment ivas given (section 293 of the Ciml Procedure Code)* 
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^898, That a> the ISth Deceinher, 1S9 7. The appeal was uofc presented 

YAM\at until the 24th FtbiniarT ancl^ theicfore, is barred — Bechi v* Ahsan^ 

IjlhJt ^ . Tlie words date of clcereo arc explained in Golam 
V, GoIJan^-. The plaintiff is not entitled to any indulgence, as- 
he obtained the copies on the 2tth January, lb98, but delayed 
for a month after that date. 

Pauso^^j, C. J, (Ac rjNo) Judgment in this case was pro- 
noiinocd on the ISth December. The appellant applied for a 
copy of tbt dt ercc cm the 14th January, and it was furnished to 
him on the 2 1th January. He presented an appeal against the 
decree on the 24tli February, and the District Judge rcjc'cted it, 
holding it to be time -bai red. 

It has been argued before us that the District Judge is wrongv 
since the decree wms not signed until the 18th January, and, un- 
der the ruling of the Calcutta High Court, (subsec^ueiitly noted, 
the time 1 between the 18tb December and the ISth. January 
and the time between the 18th. and the 24th January ought to 
bo excluded. The Judge has noticed the fact that in this ease 
the decree, ‘which wms an order passed in execution, was really 
signed on the l^th Dcceinbor, and that it ^Yas the bill of costs 
only wdiich wms signed on the 18th January, and held that the 
delay in signing the latter had nothing to do with the delay in 
making the ap])eah A^, however, the decree has to state the 
amount oE co4s and by -what parties and in wdiat proportion 
they arc to bo pai<h the possible distinction that there may be 
betw'cen a decree and an order in execution docs not seem to us 
to be ^ ery material. The point is whether an appellant is entitled 
to deduct the time 1)et\vecn the pronouncement of the judgment 
and the sigidug of the decree in computing the period of limita- 
tion prescribed for an appeal. 

The Limitation Act, 1877, article 152, prescribes the time for 
presenting an appeal to bo thirty clays from the date of the decree 
or order appealed against. It is clear that the date of the decree 
must be taken to bo the date on wdiich the judgment was pronoun* 
ceeL This is the language of section 205 of the Civil Procedure 
Code, and it has I eon so decided both the Calcutta and Allahabad 

0 (ISOO) 12 Alb, fOb (1897) 25 Cab, 100. 

0 ) ^Cab, 104. 
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Higlx Courts — MacUuh ItiUer v. Ilatmgini Dassi'^'^ i Gohnn 
Gaffar Mandal v, Goljan Beohi v. Ahsan-Ullah Khair\ 

All extension of this time, however, is allowed hy section 12 of 
the Act, which says that in computing the period of limitation 
prescribed for an appeal the time requisite for obtaining a copj" 
of the decree or order appealed against shall bo evcluded. In 
consti'uing tliese words, the Calcutta High Court lias held in Bani 
Madhuh v, MaUmgi^ii Dassi, that as, until a decree is signed, no 
copy of it can be obtained^ the time between the judgment ati<l 
the existence of the decree as a signed decree ought to be excluded 
in computing the time taken in presenting an appeal. We think 
that this construction gives these words too largo and extended a 
meaning. The time requisite for obtaining a copy must, in our 
opinion, be confined to the action of the party who wishes to 
obtain the copy, and must be taken to commence only when he 
does something in order to obtain the copy and to end when he 
obtains the copy. We fail to see how any delay in signing the 
decree can be brought in to benefit a j)ersou who has not made 
any application to obtain a copy, or how it can be said that the 
time during which the delay lasted was time requisite for him to 
obtain a copy. It might be so, if in some way or other it pre- 
vented him from asking for a copy, bat this it certainly need not 
do. A party is at liberty to ask for a copy of the decree whether 
the latter is signed or not. If he has made the application and 
the copy cannot bo prepared because the decree has not been 
signed, then, of course, this time and the time taken up in prepar- 
ing the copy ivill be excluded, but as long as ho has imule no 
application, the non-signature of the decree can have no effect at 
all upon him. It will be found, we think, in most case^ that a 
party is quite ignorant "when the decree is actually signed. The 
decision of the Full Bench of the Allahabad High Court in Bec/ii 
V. Alimn-Ullali seems to ns to be correct upon this point. 

In the present case, although the judgment was pronounced 
on the ISth December, tlie application for a copy was not made 
until the 14th January, and, when the copy was obtained as it 
was on the 24th January, the appeal was not presented until the 
24th February. 

(1) (I8S6) 13 Cal., 10J-. (2) (1897) 2^ Cal, 109. 

(3) (1890) 12 AIL, 151, 
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TIic only time allowcJ by law to be excluded is that from the 
14th to the 24th January. The non-signing of the decree is no 
cause for, and no explanation of, the delay between the 18th 
December and the I4th January and between the Sfith January 
and the 24th February. Wo dismiss the appeal with costs. 

jijjjjeal dismissed. 

CRIMINAL EENEPtENCE. 


Befo'it J/r. lustice. jParso7is and Mr, Justice I^unude, 

'Cue municipality OE WAI r. KPISHNAJI GANGADHAR.^ 
Miaiicipality — House tax — Home mluaVmn — Yahiation onade hy Municipal 
lih/—3fcigistraids power to revise the vfduaiio7i — Bombay district Muniel'- 
pal Act (Rom. Act VI of 1873), Sec. 8 1, as amc?ided hj Bombay Act II of 1884. 

Uiuloi ilio nili*s passed under tlie Bombay District Alunicipal Act (Bom. Act 
VI of 1873) as amended by Bombay Act II of 1884 the Municipality of Wdi 
estimated the annual letting value of a bouse belonging to tbe accused at Rs. 50 
and levied a house tax of Rs. 2~8. A, a tax -payer, applied to the managing eom- 
mittec for a reduction of the tax, but his application tos dismissed. Default 
having been made in payment of the tax, A ’was prosecuted under section 84 of 
the Act before a Second Class Magistrate. He contended that the estimate made 
hy the Municipality was too high, and that his house would not let for more than 
10 or 12 Rs. a year. The Magistrate took evidence on the point and found that 
the annual lental of the house would not exceed Rs. 12, and lie ordered payment 
of 12 annas only on account of the tax. 

Held^ that the Meglstiate Iiad no power to go behind tlie estimate of value 
fip.mcd by the managing committee under the powers given to it hy the rules. 
He ought to have accepted as conclusive the amount found by the managing 
committee to be the letting value of the house, and held the legal liability of the 
ac(‘usod to pay the tax based on this amount to be proved. 

Tbe remedy of the accused, if ho considered his house assessed too highly, was 
to apply to the managing committee, and no other mode of redress was open 
to him. 

Muuicdpaldy of Aliincdahad y. Jtmna JPunJaO-) smU Impei^atrix y. NatM 
JJij'acItand^^) distinguished. 

Elfebence under section 438 of the Code of Criminal Proce- 
dure (Act X of 1882) by C. G. Dodgson, District Alagistratc of 
Sattira. 

’^Cnminal Heference^ No 67 of 18S8. 

0) (1891) 17 Bom., 731* 12 Cr. Rub No. 35 of 1S91» 
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The ilunicipalifcy oE Wai applied to a Second Class 3fagisirate, 
under section 84 of the Bombay District iEunicipal Act (Bom. 
Act VI of 1873) as amended by Bombay Act II of 1884, to i*e- 
>covcr Es. 2-8, being the amount of a house tax imposed on a house 
belonging to the accused Krishnaji Gauga Jhar Easte, 

Krishnaji contended that the assessment fixed by the 3Iuni- 
cipality was too high, that the annual rental of his house on 
which the assessment was fixed was Es. 10 or 12 and not Es, 50 
as estimated by the Municipality, and that he was not liable to 
pay the amount claimed by the Municipality* 

The ilagistrate took evidence upon the point and found that 
the annual rental of the house did not exceed Rs. 12. lie, there- 
fox’e, ordered Krishnaji to pay 12 annas only on account of the 
tax, instead of Rs. 2-8 as claimed* 

The District 3Iag’istrate was of opinion that the trying JIagis- 
trate had no power to revise the assessment fixed hy the 3Iuni- 
cipality and reduce the tax from Es, 2-8 to 12 annas. He, thel*e- 
fore, referred the case to the High Court. 

The reference was as follows — 

‘‘The Magistrate lias declined in tliis case to order the levy of the house tax 
oil the ground that the tax has not been xiroperly as^osscch The municipal hyo-la w 
rcriuires the house tax to ho fixed on the rental value of the house. The Magis^ 
irate considers that the basis of the assessment has in realii^^ been the value of 
the house itself, and he has, therefore, decided that the tax is not recoverable.? 

In my oj>xnion, the Second Class Magistrate is •wrong. He lias set himself up 
as an appellate Court for hearing decisions against the house tax a'ssessments of the 
municipal committee. As I under btand the law, the right procedure is for the 
tax to be assessed by the managing committee of tlie JMunicix^ality on behalf of 
the general committee, the light of ajiiieal lying to tlie general committee. In 
case a taxpayer is dissatisfied ■with the decision of as'^essment imposed by the 
general committee he slionld either apply to the Ooliecior to take action un^er 
section 37 or 39 or to Government under soeiion 41 of Bombay Act II of 1884* 
A Magistrate proceeding under section 84 of Bombay Act YI of 1873 should, 
in my opinion, only consider whether the order contravened is a legal one or not. 
He is not concerned with the administrative reasoning or argument winch may 
have led the municipal committee to pass the order in question. 

‘‘ The rules of the Wii Municipality regarding the levy of house tax were 
:«a’ictioneI by Oovernment in Government Resolution Ho. 1876, dated 2l§t JTay 
189-1.*^ 
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Tli 0 reference came on for hearing before a Division Bench 
(Parsons and llanade, JJ.). 

8. li. Sahlilc for the Municipality, 

i!f. r, BJiat for the accused. 

PvBSOxs^ J. : -By the rules framed iindex' the Bombay District 
Municipal Acts, the IHiinicipality is empowered to le^y house 
tax on a certain scale according to the annual letting value of 
the house. The ^ Getting \alue •’Ms defined to mean the annual 
rent for which the house might be reasonably expected 
to let from year to year if the tenants were liable for all 
repairs ; and Rule 3 provides that an estimate of the annual 
letting value of each house shall be made by the managing 
committee and published not later than the 15th March in 
each year (the tax being paj^able on the 31st May) and that ap* 
plications for the reduction of the estimates by persons made 
liable may be presented to, and shall be disposed of by, the 
managing committee. It is proved that the estimate made by 
the managing committee of the annual letting value of the 
house of the accused was Rs. 50 j and his application for a re- 
duction was dismissed by the managing committee. When pro- 
secuted for the amount of the tax he contended before the 
Magistrate that the estimate was too high and that the house 
would not let for more than Rs. 10 or 12 a year. The Magis- 
trate took evidence on this point and found that the annual 
rental would be Rs. 12 only, and he ordered payment of 12 annas 
on account of tax instead of the Rs. 2\ claimed. In our opinion, 
the Magistrate had no power to go behind the estimate of value 
framed by the managing committee under powers given to it 
by the rules. The remedy of the accused, if he considered his- 
house assessed too highly, was to apply to the managing commit- 
tee, and no other mode of redress seems open to him under the 
rules. In the case of the Mmici^ality of Almeclalad v, Jumna 
Pzmja where the legal liability depended upon the possession 
of a I'MlimuK and a tub, and there was no provision for the 
determination of this point by the Municipality, we held that 
the Magistrate should himself determine the point. This is. 
doubtless good law. In criminal references Nos. 119 and 120 of 


(U {1891) 17 Bom., 7ai. 
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1891 the legality of the assessment depended upon the amount 
of the earnings of the family and its possessing Mdih&was or 
Halkundis. In our judgments we say Neither in the Muni- 
oipal Acts nor in the rules framed thereunder was there any 
machinery provided by which the amount of the earnings of 
the family or the question of its possession of Iclidlhma^ or 
hhdlhmlU could be determined by the municipal authorities# 
Nor is there any mode provided by which a person assessed to 
pay the cess in question at a certain rate can contest that as- 
sessment before a municipal or other civil authority.” It was ob- 
vious, therefore, that the Magistrate had to determine the point 
before he could hold legal liability proved. In the present case 
also the question of legal liability for a certain amount of tax 
has to be determined by the Magistrate and he has to determine 
it upon the value of the premises of the accused. The determi- 
nation, however, of this value is not placed in his hands. The 
rules provide for this value being estimated by the managing 
committee, and a mode of redress against over-valuation is 
provided by application to the managing committee. In such a 
case the !Magistiate ought to have accepted as conclusive the 
amount found by the managing committee to he the letting 
value of the house and held the legal liability of the accused 
to pay the tax based on this amount to be proved. He had no 
power to review the decision of the managing committee, and 
reverse it on fresh evidence taken before himself* 

We must, therefore, in this and the two other similar cases 
direct the Magistrate to order the recovery of the full amount 
claimed by the Municipality in each case. 


i80a. 
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(O^Cr.Etil 35 of 1891. 
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Before Mr. Justice Farsons^ Chief JnHlce {Mtln(J)iand Mr. Jiisike Bamule^ 

BAMCHAKDEA BHOKBO a:n 3> Axoimr (okigi^al Petitio^u ks), Appli- 

CAE’TS, V, EAIvHMABxlI AE'E DTULBS (dIUGINAL OppOXEKTs), <>PI’0NEJ?T3.^ 
cm Procedure Code (Act XI V of 188 ’ 2 j, Sec. ^lOA^Act V of ISOd—JS'./Yfw- 
tion sale^** Person tclme hnnwiealle properhf has been sotd^^ — Prior prh'af» 
purchaser of property sold In excciiilon not within the section. 

A person who lia^; inireha-^ ‘cl property which K afterwaid'^ sold in execution 
a decree obtained against hib \enilor, is nut entitled under section 310A of tho 
Civil Paocediire Code i^Act XIV of iB82) to have tlie execution sale set aside. 

Application under the extraordinary juribcliction of the High 
Court, section 622 of the Civil Procedure Code (Act XIV of 
1882), 

The applicants applied to the Snhordinate Judge of Ohikodi 
to have a sale in execution set aside under section 310A of the 
Civil Procedure Code. 

The property in question was sold on 1st April, 1898, in execu- 
tion of a monej^ decx'ee against Rakhmahai and was purchased hy 
opponent Ncn 2. The applicants, ho\vever, alleged that Rakh- 
nmhai had previously sold this property to them under a duly 
registered^deed of sale dated 11th August, 1890, and they accord- 
ingly applied to have the execution sale set aside under section 
810A, Civil Procedure Code (Act XIV of 1SS2). 

That section provides as follows : — 

Any person whose iminoveablo property been sold under this chapter 
may at any time within thirty days from the d ite of sale ai>ply to have the sale 
set aside on his depositing in Court, &e.*' 

The Subordinate Judge rejected tlie application, holding that 
the section did not apply. The applicants thereupon obtained a 
rule from the High Court to >set aside the order of the Subordi* 
Bate Judge. 

Maliadev F. Jihat tor the applicants in support of the rule : — 
He relied on Fithw v, DaMoJar'^^K 

GoMdas K. PamM^iov tliQ opponents, showed cause:— The 
applicants do not belong to the class of persons referred to in 
•Application, Ko, 328 of 1898 mider the extraordinary junsdlction, 

(DP. forlSOS, p.200. 
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the section^ and they cannot apply undex" it. Similar words are 
used in section 311, and the cases upon that section apply to 
this case — Bis/iesliar Kuar v. Ilaii Singh AsniuinnniiSd v. 
Ashrwff Eamo/ia)i4ra v. Qohul ; Timmvina t* Mahahahi^^\ 

Pabsons, 0. J. (Acrmo) The words person whose luimoYe* 
able properly has been sokP*^ used in section 311 of the Code 
of Civil Procedure had received a judicial meaning long before 
section 3 10 A was added to the OoJe. (See Asmntunmsm Regiuu 
\\ Ashriiff AlP^; Blsheshar Kuar v. Bari Singh j Tbnmanua 
V. Mahabala^'*^ ; and Ramehandra v. Gohul^h) By employing 
the same words in section 310 A. the Legislature may be pre- 
sumed to have intended them to bear the same meaning. It is 
argued that the words are of wide and general import and mean 
any person whose property has been sold. They may mean ihis, 
but then it has to be seen whose praperty has been sold snider 
this Gliapier^ for these last three words must have a meaning also. 
It is only the judgment-debtor^s right, title and interest in any 
propei'ty or the right, title and interest therein of any other 
person bound by the decree that can be sold under Chapter XIX 
in execution of a decree. • In the present case there was a money 
decree passed against Rakhmabai in execution of which the j)ro- 
perty was attached as hers, and her right, title and interest there- 
in was sold on the l&t April, 1898, and purchased by the opponent. 
It is the applicant’s case that he bought it on the 11th August, 
1890, that is, long before the suit was filed against Rakhmabai. 
It is thus clear that, even assuming the property as his, it has not 
been sold as his, and that he does not come within the meaning 
of the words ^'’person whose ‘immoveable property has been sold 
under this Chapter,” In the case of FUhu v. J)amodar^'^\ the 
applicant was rightly held to be the owner of the property, bince 
he was bound by the decree, and tbo sale had disposed of his right 
of redeeming the property. ATe, therefore, discharge the rule 
with costs. 


\i) (1882) S AIL, 42. 

0' (1888) 15 CaL, 48S. 
(8) P. J., 1891, p. 809. 
W (1895) 19 Mad., 167. 


(5) (18SB) 15 Calc., 488. 

(6) (1882) 5 zML, 42. 

(7; (1895) 19 Mad., 167. 
(3) P. J. for 1891, p. 309. 
(9) P. 5. for 1895, p. 200. 
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JKsSi h iH!5lv4 


R\\ u>rj J- *— 'Till cl{ nf tills npplicciiion tu'ns upon tlie 
c<fnstnietiau nf '•Mtiun iUoA intro lucul into tho Co«le of Civil 
Piuec^fhav hy iii(» ninuHiiiiL^ A<'‘t V of 1831. There have been 
only tuo (i tliN Court on that section. In one of 

the lu, / C it wii'^ hehl thiifc the words ^^aiiy 

|iU*^on win** unnef'^t uhli^ pioptuty has hten sold included 
ollu r I cr i; * u. lu th« ju litun Utah imd that the applicant 
in tfia* la e u,i' puu ha^ r fiom one (j! two brothers, both 
of \\laso lull UMii^a^^d tho pro|Hniy to a creditor who sold 
the pu«p‘ if\ u ^ \o.nition uf his d> eree obtained against the 
biotin rs anu up.throi!, V ho ua.*^ made a co-defendant) was 
uiHU-m wIm Wits enuti^l t» npjdy umler section 810A. In 
the other eas# ^ j eo'-shatf r in the piopertj’’ sold was held not to 
he entile apply tnehrMetion ^^Ul-^-JidntcIifiudra v* Qolmh^K 
111 tno ALtln.^ ^ is^ ^ in which the mnv section \yas considered, 
lla apjhMnt wu- the ju fgiaent'-dehtor himself — Em^gtuami v. 
} ; M^dhn Ayyff v. The Calcutta High 

Coud has f umhhuvd this section, as aKu a similar section of the 
Jhnmil Tfsnney Act p^eethn 174i in many cases, but the point 
considus I had r«ftu\nce ehielly to the question whether the 
Mcthm ^‘aifoirod a new right, or cifected a change of pi’ocedure 
only, am 1, th« r* loo , warn or w<is not reirOvSpective in character 
^ u i A ,hrd*a Edl SijCdr ; Girlsh Qliundra 

V, Jydi Wi Ki tA d i ^ ; Ln^ Jl^dird Jlnkt-rjee v. Jogen Ira Clumder 

/u i/‘ and l\ir Ali v* Ktunnl" , 

The n JfuU the rorre^pon 1 ng wortK iise<l in section 311 -was 
misidoad mi AL/irf Jhj \\ 31okrn'^^\ mu\ it was held 

that the words’^' any parson nlaX'e immoveable property has been 
KC Id iiiclmlu a |s r^ai who alleges that ho is tho owner of the 
property, evau though he i^ neither tho judgment-debtor, 
ludgiiumt-cxeditor, or .au-diom-purchaher. Tho correctness of 
this lleei^ion was qu^-tioned in iNilunnina Begum w Anhruff 
and it was held by the Full Bench in that ease that a 


III T, J. r >t‘a. p* H>. 
cm l\ J, lor 1 vai, p. tlQ'K 
rl IS Muii, Cl . 

4 Mail, 15 ^. 

ilSkI) VA , 707. 


0 (ISIH) GiU,00. 
iV aHST}ll Cd ,630. 
(IhSH) 15 Cai, 383. 
(lBb0)llCaln24O. 
m {IS8S) 10 Cah, 488. 
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person who claims to be a purchaser of the judgment-debfcor^a 
rights at a prior execution-sale was not a person who could 
apply under section 811 of the Code. A person claiming by a 
title paramount to the judgment-debtor is not a person within 
the terms of the section, as his rights are not affected by the 
sale. The Madras High Court followed this ruling in Suhba^ 
myadu v. Tedcla Snlharazu^'^K In a previous decision of the 
Calcutta High Court on section 311 of the Code, hi (lie mailer 
of the %wtUxon of Bhagahiifi Churn Bhuflacharjee^^, it was held 
that though the words used in section 311 were not confined 
to the judgment-debtor, they did not include a person who 
had purchased at a prior execution-sale. A mortgagee decree- 
holder was held to be a person who could apply under section 
311 of the Code to set aside the sale — Cktmder Bose v. 

Bivarka Wath Misser These <lecisions were all considered 
by a Pull Bench of the Calcutta High Court in Abdul Gaul v, 
J)unne^\ followed by the Madras High Court in Timmanna 
T, Mahabala^^'K In the Calcutta case, Petheram, C J., held that 
section 311 did not exclude a person whose interest would pass 
by the sale. Mr. Justice Ghose stated that the test to be applied 
was whether the applicant would have been entitled to bring a 
suit to contest the sale, or to recover the property. 

These decisions on section 311 must govern the interpre- 
tation to be put oil the similarly worded section 3 10 A. In the 
absence of any ruling of this Court to the contrarj", we must 
accept these decisions of the High Courts of Madras and Bengal, 
and hold that the applicant in the present case, who is a prior 
private purchaser from the judgment-debtor, is not a person who 
comes within the purview of section 310A. As his interests 
were not affected by the execution sale, his application was very 
properly rejected by the lower Court. "We must discharge the 
rule. 

Rule diseharged. 

(3) (ISSB) 13 Cal., 8 IS. 

(4) (1892) 20 CaU, 418. 

(6) (1895) 19 Mad , 167* 


1893, 


IUkhmabai. 


U) (1802) 16 Mad., 476. 
m (1832) 8 Cal., 367. 
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Before Mr.Jiisiice Panous, Chief Justice (Actlnfjan'l Mr.thistice liamde* 
TUKARAMBHAT rouiGiKAL Defend \'^tb Nos. 2—5), A ppbllants, r, GAN* 
GARAM MULCHAND GUJAB (obigikal Pjaimiff), Besfokdent.* 

Pindii Ikw — J oint famih/ — l^unty ’-^Father's liahihtyas stc7^eti/ — Liability of 
his ^ovsfvr the debt for vdiich he %ms huret^. 

Ancestral propei-iy in tlie hands of '•ons is liable fur a fathei’s debt incurred 
AS a smety, 

Betdudxce Ly F. i\ 0, Boaman, Distriefc J iidge o£ BtilgauiUj, 
under section Gl7 of the (hvil Pi'ocedurc Code (Act XIV of 1882), 

The plaintiff sued to recover from the defendants Ils, 388, the 
price of grain supplied to the first defendant, who was a Maho- 
niedan. The other defendants (Xos. 2 — 5), who were BrAhmins, 
were the sons of the deceased surety of defendant No* 1* The 
Subordinate Judge passed a decree awarding the claim. On 
appeal by defendants Nos, 2—5 the Judge made a reference to 
the High Court in the following terms : — 

** This is an important question of Uw which has never yet been decided by 
our High Court, excej)! In one early case to which I have no means of access. 
That question is, whether ancestr.il x^operty in the hands of sons is liable *to a 
father's debt incuned as a suiety? 

‘-In this case the father, a Brahmin, stood surety for a Mus'.almttn, 

li 

Mayne says (paiv- 27D) ‘ The sons are not compellable to x>ay sums due by 
their father...... for which he was a surety (excei>t in the cases before men* 

„tionedJd What these eases aie, do3i not very cleaily appear, unless they are in- 
tended to be included in the geneial piinciple of pious obligition. That, how- 
ever, begs the -wliole question. Jagannath, who is not of high authority in this 
Presidency, denies that a son is not liable for the debt of liis father incuned as 
a surety* Whence it might be infeired that eailler commcntatois hadsoaffii^m- 
ed. In a foot-note Maync says * As regards siiretysbip, the son's liability has 
been exiiressly v Krlsltnai ^'^ ; Siiarama 0 a v. Venkatra- 

mannai'^K' The first case is that to which I Imve once refeired. Mofussil 
Com Is aie not fuinishcd wnth Bellasis’ Bepoits. But it mu^t have been decided 
comparatively long ago and before the law of thib Piesidency had been moulded 
by the minds of successlvo great Judges into its present form. The latter case 
was decided by Muttusami Ayyar and Parker, J J,, and is a very inadequate 
authority. The point now in issue was conceded at their Lordshiiis' baiv and the 
* Civil Reference, No. 5 of 1893. 

(I) (1844) Belksis Repoits, 54, (2) (1S8S) 11 Mad., 373. 
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Issue to be tiled Tras limited to 'whetbor that case was maintainable under the 
Contract Act. It is submitted that the question is still open to Bombar. I 
may add that the judgment contains tliis passage : ^The decision of tlie Subor- 
dinate Judge rests on tbc giound that ancestral piopcity inberited by a son 
from his father ought to be treated as assets ayailable for the payment of the 
futliers debts neither vicious nor immoial, and that tbc debt incurred by him 
as sniety for the repayment of a loan is -witliin the scope of that obligation/ 

**The Bimitis of Blauu and rajnavalk^'a, Biihaspxti and the Mitiksbaia sup- 
port the decision, and that in Bhattacliarji s Hindu Law the decision is cited 
without disapproval or any comment. Such a suretyship may very well fall 
within the meaning of * an idle promise ' : vida Mandlik s Hindu Law, IIJ. 
Brihaspati expressly mentions suretyship ns not entailing any obligation on 
sons. In the view of most early Hindu moralists, suietysbip was consistently 
disapproved. Grady’s Hindu Law^ 84, 85, where Gautama, 1 Big , u05, is quoted 
with ap])roval ^So debts oiiglnating in suretyship sballpiot involve sonq/ 

On the other side are Mindlik’s Hindu Law, p 103, quoting Ka^yayana, 
Strange’s Hindu Law, p 301. In suretyship the sou is always liable subject to 
assets and without interest '4\here the undertaking was for payment — ^Manu 
€bap. 8, 160, 162 ; Yajnavalkya, 1 Dig, 217 ; Katyayana, I Big., 248, 255. 

On principle I see no reason why a son should not be liable to pay his father's 
debt incurred as a surety. The cilterion is not, I think, the advaniage gained 
by the family, but the sin incurred by the patent should he not fulfil his pro- 
mise. That sin in the eye of the moralist is nof much affected by questions of 
consideration. A man may u ith perfect propriety stand surety for a friend, 
and he is as much morally bound to discharge his promise as he would bo in 
law if it were suj)ported by consideration." 

Naraijan F* GoJehaJe {amicus ctirioe) appeared for the appel- 
lants (defendants Nos. 2—5) : — He referred to Manii^ Chap. TIIT^ 
pi 159; Brihaspati Chap. IX^ pi 40, 41 and 51; Gautama, 
Chap. II, pL 41 ; MandhFs Hindu Law, pp. 107, 108 and 206 ; 
Colehrooke's Hindu Law, Tol. L, pp. 164— 176 ; Strange’s Hindu 
LaW;, VoL I, pp. 800^ 301 ; MoolcJiunid y* i Sitaraiiw^yci 

Y. Tenliaimmanna^^'^ ^ 

Viisudeo G. BJimdarkar (amimis curiae) appeared for the res- 
pondent (original plaintiff) : — In Siiaramayija v. Venhatraman- 
the present point was not really in dispute. MooJehund v. 
KfuhtaS'^^ gives the old law as interpreted by the Shastris. See 
West and Biihler, p. 1239. The AIMkshara does not lay down 
that the son’s liability is limited to a particular kind of surety- 
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ship of his father. The liability as a surety is not included 
aaiong the <lebts wliich are classed as immoral or illegal. Both 
the Mitak'^hara and the Mayuldia make no distinction in the 
nature of the debt for which the sons are held liable. The text 
of Brihaspati also states the rule generally, but Jagannatli in 
his coanmeutiry makes the distinction-— Colobrooko’s Digest^ 
p, 110. (lautama also gives the text generally without any 
restriction as to liability. 

Paksons, 0. J. (Actiko) : — The District Judge has referred 
the following point of Hindu law for the decision of this Court, 
whether ancestral property in the hands of sons is liable for 
a father^s debt incurred as a sixroty. To that point we must add, 
to meet the facts of the case, the following vrords ^^for the 
repayment of grain lent, and we think that if the District Judge 
had noticed these facts, he would not have thought it necessary to 
make this reference, since upon it all the authorities agree and 
the conflict supposed to exist by the District J udge refers to a 
difi’erent kind of surety. 

The general principle of English law, of course, is that the 
death of a surety does not affect his liability in respect of past 
transactions. Whatever liability had actually attached to the 
surety at the time of his death may bo enforced against his 
representative, 

Hindu law, however, recognizes four kinds of sureties : 1, for 
appearance ; 2 for honesty; 3, for paying a sum leiitj and 4 for 
delivery of the debtors’ effects. In respect of the two former 
kinds, sons may not be responsible, but in the last two they are 
expressly declared to be liable. In the Laws of jManu (I quote 
this and succeeding authorities from Max Muller's Sacred Books 
of the East) at section 159 it is said that the son shall not be 
obliged to pay money due by a surety, but at section 160 it is 
explained that this rule applies to the case of a surety for ap- 
pearance only : and that if a surety for payment shall die, the 
Judge may compel even his heirs to discharge the debt. Brihas- 
pati in section 40 mentions the four classes of sureties and |a 
section 41 says: ^^If the debtors fail in their engagements, the 
two flrsfc (the sureties themselves, but not their sons) must pay 
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the bum lent at the appointed time j Both the two last (suretieb)^ 
and in default of them their sons (are liable for the debi)^ when 
the debtors break their promise (to pay the debt)/*’ Gautama, 
section 41, repeats Manu, section 159, but the note is to the 
effect that Taking into account the parallel passages of Mami 
and Yajnavalkya, Ilaradatta very properly restricts this rule to a 
bail for the personal appearance of an offender/^ In Colebmoke'^s 
Hindu Law, Voh 1, at page 164, the authorities on the subject of 
sureties %vill be found set out at length, and the liability of the 
SOBS in the case of suretyship for repayment of a debt is affiuned 
by Brilmspati (142), Yajnavalkya (144 and 152), (to which the 
note adds the Dipacalica and the author of the Mihlksliara), 
Manu (151), Katyayana (153 and 158), Tyasa (157), and Sinriti 
cited in the Mitakshara (159). The same authorities are quoted 
in Mandlik's Hindu Law at pages 107, 108 and 208. 

There is also a judicial decision \Yhich affirms the son’s liability. 
In Moolclinnd v. the Court of SaJar Diviini Adalat 

concurred in the opinion of the Shastii to the effect that by 
Hindu law a son is always liable to fulfil the surety engage- 
ment of his deceased fathex’ to repay money as i^egards the amount 
of principal, and if a special agreement be made for interest, 
then he is also liable for interest. 

We, therefore, answer the*question in the affirmative. 

Ranabe, L : — ^The question of Hindu law referred for the de- 
cision of this Court is whether ancestral property in the hands 
of sons is liable for the debts of the father incurred by him as a 
surety.” Both sides of the question were ably set before us m 
the learned arguments of Mr. Gokhalc and Mr. Bhandarkar, and 
a careful consideration of the original texts and commentaries 
fully satisfies us that only one answer is possible to the question, 
and that answer must be in the affirmative. 

The apparent conflict of authorities noticed by the District 
Judge in his observations in submitting this reference is obvious- 
ly due to a misapprehension of the real nature of these texts and 
commentaries. They do not form, and were not intended to be 
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are gularly promulgated code o£ laws^ every part of which has 
to be carefully correlated to other parts. They are rather of the 
nature of expositions of the theory of the law, and collections of 
recogni/sed customs and approved usages. When any particular 
question has to be considered, the nioi’e general exposition has 
to be controlled by the maxims laid down in the particular chap- 
ter or chapters which specially treat of that matter, and the 
deficiencies of one text'supplied by reference 1 3 other texts and 
authoiities. l^'or instance, when the texts speak of the weakness, 
incapacity, and dependence of Hindu women, the general expo- 
sitions must be qualified by the particular positions laid clown 
in respect of the wIdowS estate, or woman*s power over her 
or the daughierts or sister’s right of succession, found 
in the same or other works specially devoted to these subjects. 
An express paiticular text occurring in its proper place limits 
mere general statements of the principles made in other places. 
This is a rule of interpretation which is often found necessary 
even in more regularly constituted codes of law, but it is specially 
obligatory in the interpi'etation of ancient Hindu law books. 
With this clue in hand, the doubts and conflict noticed by the 
District Judge are easily removed or reconciled. Mr. Mayne, 
paia, 273, quotes apparently from Dayabhaga the general posi- 
tion that ^^sons are not compellable to pay sums due by their 
father for spirituous liquor, for losses at jilay, £oi promises made 
without consideration, or under the influence of lust or wrath, 
or sims for which the father was a surety^ or for a fine or toll.^^ 
This is, however, obviously a general exposition intended to set 
foith the limitations upon the son’s liability to pay his father’s 
debts. Occurring in the context where it stands, it simply suggests^ 
that surety obligations recklessly incurred stand in the same cate- 
gory with othei’ extravagant or immoral acts of the father which 
entail no liability on the sons. These propositions occur in the 
chapter on the recovery of debts. It would not be safe, however, 
to infer from such texts occurring in such a place that the words 
aho\e italicised are to bo literally understood. They are con- 
trolled by the particular maxims laid down in the special chapter 
on surety obligations. The texts relating' to this special subject 
are referred to by Mr. Mayne in the foot-note to the >same pkrar* 

, I &r 
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Ifc is not necessaiy to set tliem ont lierc at lengtlu It will be 
sufficient to state that Brihaspati recognizes four different classes 
of sureties : (1) sureties for appearanccj (2) sureties for honesty, 
(3) sureties for payment of money lent, (4) and sureties for 
delivery of goods. The obligation of the fii&t two kinds of 
sureties is limited to themselves personally, and does not bind 
their sons; but the obligation incurred by the last two kinds of 
sureties binds them, and their sons also alter their death The 
commentary of Ratnakar on this text expressly states that the sons 
shall be compelled to pay debts incurred by their father under 
the last two classes of surety obligations. The texts of Narad and 
Yajnavalkya recognize tlnee classes of surety obligations only — - 
those for appearance, those for honesty, and those for payment. 
Narad does not set forth the son’s obligation in this place, but the 
Yajnavalkya text is (juite as explicit as that of Brihaspati, The 
sureties of the first two classes must pay the debt, and not their 
sons, but the sons of the last kind of surety may be compelled to 
pay their fathei’s debt incui led by him as surety. Katyayana 
refers to the same kind of surety when he lays dou n that the 
grandson of such a surety need on no account pay (lie debt, but 
the son must make it good without inteiest. The text of Vyasa 
makes the same distinction between the son and grandson’s liabili« 
lities for such suretyship. Manuks texts on the subject clearly 
ilistinguish between siiieties for appearance or good behaviour, 
and sureties for payment. The son shall not. according to Manu, 
in goneial be compelled to pay money due for suretyship, or idly 
promised to musicians and aeticsses, or lost at play, or due 
for spirituous liquois, or for tolls or fines. The geiicial words 
money due for suretyship ” used in the text aie expressly stated 
by the commentator Kulluka to refci only to sureties for appear- 
ance and good behaviour, but as regards a siuety for payment, it 
Is enjoined that the Judge maj compel even his heirs to discharge 
the debt. Even as regards the first two classes of sureties, 
if they have derived any advantage, or receh eel a pledge, their 
heirs may be compelled to pay the debt. The commentator 
llaradatta explains a similar text of Gautama by affirming the 
same distinction. This exposition of the authorities renio\GS all 
apparent conflict, and the Pandits, u hose advice was sought by the 
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late Sadar Divani Adalat in the case of Moolchvnd v. Kriii$ha^^\ 
must have based their opinion on these same texts, though there 
is no express mention of the texts in the judgment. The more 
general tests which class suretyship obligation with reckless and 
immoral debts must, tlierefore, bo ({ualified by the particular texts 
quoted abo\ e, and when so explained, it becomes clear that they 
refer to particular cla'^^ses of sureties which do not include sureties 
for payment of debts, in respect of wdiich last class, unless the 
debts can be shown to have been incurred for immoral or illegal 
purposes, the sons aro liable to di'^charge their father^s debts. 

Order accordingly^ 

(X) (1841) IklLibis* Ei'poifcs, 54. 


APPELLATE CIVIL. 


Before il/r. JiuiicQ Barsons, CAief JiisHco (Acting), Mr. Justice Manade 
and Mr. thisticc Ftdton . 

A (Wipe), Pktitionbr, r. B (Husband), EEsroNDEXt-* 

Divorce-- Jlnshand and wife — Indian Divorce Act (TV ^1869), Sccb. Vj and 
20 — Decree for nullity of marriage — Confirmation hg the High Court—* 
Time of confirmation — Practice — Pi'ocedure. 

Under the Indian Divorce Act (IV of 1869) a decree for nullity of luarriage 
mado by a District Court cannot bo confirmed by the High Court beforo the: 
expiration of six months from the pronouncing thereof. 

EnrEKENCE by W, H, Crowe, District Judge of Poona, sub- 
mitting decree for confirmation : see section 30 of the Indian 
Divorce Act (IV of 1809). 

Suit for declaration of nullity of marriage on the ground of 
impotence. 

The respondent did not defend the suit. 

The Judge passed a decree for the petitioner, subject to con- 
firmation by tho High Court under section 20 of Act IT of 
1869. 

Xownde$i with Marzhmi and Hemming^ appeared for the peti^ 
tioner, and applied for immediate confirmation of the decree. 

• Civil Eeference, Ko. 7 of 1898. 
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IlimsoNS, C. J. (Aciing) Tlie point for docibion is wlietlier 
nndur the Indian Divorce Act, 1869^ a decree for nullity o£ 
marriage mado by a District Judge ojan be confirmed by a High 
Court before the CKpiraiioii of six iiioutli'a from the pronouncing 
thereof. 

Section 20 of the Act enacts E\ory decree of nullity of mar- 
riage mado by a District Judge shall be subject to confirma- 
tion by the High Courts and the provisions of section 17, clauses 
1, 2, 3 and shall nmUdls mpfihulis apply to such decrees.” It 
is thus iiecessaiy to deteruiiiie ^^hat arc the 1st, 2nd, 3rd and 
4 th clauses of section 17. 

A reference to section 17 sliuw^ that it consist's of 6 paragraphs 
and it was argued that each paiagraxdi was a clause, and that, 
therefore, the proviso, which is paragraph 5, was the 5th clause. 
I cannot accept this argument. The 5th paragraph is not, in 
my opinion, a clause of the sectioiu It is a proviso to the clause 
which precedes it, joined to it, as printed in the Government of 
India (Legislative Department) Edition (1SS7) of the Acts, by a 
colon, and must bo considered to be a pait and parcel of the 
foregoing clauses governing and controlling them and not forming 
itaclf a sepanite clause. At the time the Act was passed, it was 
not usually the practice in Acts of the Government of India 
to number clauses, but had tlicsc been numbered, I think there 
cannot be a doubt that this pro\ i^o would not have been num- 
bered as a clause. I take as an illustration of this the Code 
of Criminal Procedure ju^t passed, and will refer to sections 3S, 
35, 48, 57 and 123 only. Clausca 1, 2, 3 and 4 of section 17, 
therefore, must be held to include the proviso, and this being so, 
the Act expressly orders that no decree shall be confirmed under 
that section 17 till after tlie expiration of sis months from the 
pronouncing thereof# 

It was, however, further argued that decrees for nullity of 
marriage are confirmed not under that section, but under section 
20. The application of clause 1 of section 17 to such decrees is, 
hourever, fatal to this argument. Section 20 itself provides for 
confirmation, so that there xvas no object in applying the pro- 
visions of clause 1 of section 17, w*hich provide for the same 
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confirniaiionj unless for tlie express purpose of eiiacfclng that the 
procedure for the confiiinntioii of decrees for nullity passed by a 
District Jud^e shall be exactly the ^ame as for the eonflrination 
of his dceiets for dissnlution of uianiago* 

'No donlfi a difTerence is thus uiado between decrees for nullity 
passed by a TIioh Conri and those passed by a District Judge,. 
The foiincr are made absolute at once, tlio latter have to bo coi> 
hiincd ]jy tlu* Iligb tVaiiL after a lapse of six months^ time. Ko 
arguiiioni, lio\^ ever, can be based on this diffciencc. DecrccvS for 
disboluiion of mariiage passed by a tiigb Coiut are delayed, in 
order tf> allow per^ms to intervene as provided l)y section 18, 
but there no provision allowing of intervention in the case of 
decrees oC nullity passed by a High Court. They may, therefore, 
be made absolute at once. In the case of deex^ecs passed by a 
District Judge for dissolution, there is no provision made for any 
intervention, but yet they ha\o to wait for six months before 
they can be confirmed* There is no reason, therefore, why de- 
crees for nullity should not wait the ‘^aine time. 

The fact tliat at the time the Act was passed, decrees for nub 
lity w^ore made ab^o1ute at once under English law gives us no 
assistance. All w^e can say about this ib that the Legi'^latme 
adopted the Eiiglish law in the case of dccices pa'^'^edby a High 
Court an<l disregarded ifc in the ca"='c of decrees pa'-scJ Ixy a Dis- 
tiict Court, for which latter decxces a ditfeiciii pioccdure was 
expressly provided. For this reason we cannot under section 7 
apply the law iliat since 1S78 has been in foico in England, 
under which tlio Courts there have a discretion to simrten the 
period of six inontlxs for which decrees of nullity have ordinarily 
to wait. (See S3 Vic., c« 81.) 

We rejeei the application. It can bo lenowcd when the ^ix 
months^ time has expired. 

Raxadf, J '—This is a reference made by the District Judge of 
Poona, who submits for confirmatiou a decree passed by him on 
16fch August, 1S98, declaring the marriage between the parties 

to the suit null and void. / 

/ 

The first ijvtestiou for consj^Jeration is whether, under the latter 
portion of f>oetion20 of Act IV of 1869, W’hich extends tlieprovi- 
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of tlie cliiUrtiij as legltim.ite or ba^tard^ may oft*-m 
in\ol\ed in the confirmation of such decrees more seriously c\eL 
tliaii ill the case of decrees for tho dissolution of marriage. 
Time is equal room for collusion in both cases. The sauxe 
saftguu’cL are, therefore^ needed in the one ca^c as in tho othei 
Tlaii again section 7 of the Act directs that the innnciples ami 
luk-^ followed l>y English Di\ orce Courts shall govern, as fan 
may be, the Courts here in dispensing relief. The EnglLL 
eiiaciini.nts did not at first direct that decrees even in suits foi 
(liN^f)lutioii of marriage should be made decrees oihlj but onh 
alluved appeal within three months — (section 55 of 20 an<l 21 
A'ic\ c. iS5). Such appeal ^Yas allowed in cases of nullity decrcrs 
aLr> h\ section 17 of 21 and 22 Vic., e. 108. Later on, section 
7 of 2 > and 24 Vic., c. 1 11, provided that evorj decree for divorce 
slv iild HI the first instance be a decree not lobe mad* 
ab''(*lute till after three months had expired, and section 3 of 
2i.^ \ud 3U Vic., c. 32, extended this period to six months. lu 
lS7o the same period Avas provided for in respect of nullity 
i\i ] tt s. It is thus clear that both on grounds of strict construe- 
tuai and general reasoning, as ^yell as analogy wnth the corre- 
spoiixhiig provisions of English la\v, the principles of which are 
obligatory on Courts in India under section 7, it must bo held 
that LldUae 4 of section 17 with the proviso aj^plies to nulliU* 
dteitt> sent up for confirmation under gecblon 20, and that nc 
oukr of confirmation can bo jassed till after six months have 
expired. 

Ek T lox, J.; — I concur with thexVeting Chief Justice in thinking 
that in section 17 of Act IV of 1809, the proviso governs and 
foru s part of the 4th clause, and is, therefore, applicable to 
deereo- for nullity of marringo under section 20. 

rejected * 
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ORIGINAL CIVIL. 


Bir Loith Koblutw, Ki., CJih^fJnsticp, and Mr. JiiBtlco I^arsons* 
In the mati’Lb or DAPwASHA PFSrO.IEJl COLABAWALLA, PrraioNK 

Z^H liters If ^ of Bomhay — Att A'XUo/lSo/s Sac. l^-^Constrvction — - 
Oandtdatcfor a degree. 

Tho ^u;i«ls ‘‘caRclklaio for a degree” in section 12 of Act XXII of 1857 
io the Fiiiversity of Bonbay mean a candidalo for the final cxaniinationj 

Ihe losing of which entitles him to a degree, Th'^y do not mean a Ccandidate for 
a degree a**- any stage of his UnivexSity taieer. StudeiiH theioforc, presenting 
thimselvesfoi the Previous B\amina^ ion prcatiibedb;;^ the Sen.Ae of the Bomba‘s 
Univer'^ity need not pics'^rit the ccitificxte rcquiicd by that section^ 

HuiP rdbi dated 2nd Novemhcib 1898^ requiring the ’Dnlv'CiSi^y 
of Bouihay to show cause ^Svliy the ahovenamed petitioner 
should not he allo^Ycd to sit at the Previous Examination to be 
licld at Bombay on the 7th instant, and why the answer papeis 
oi tlic said petitioner should not be examined and the result 
declaicl, and also why, in the event of the said petitioner not 
being allowed to sit at the examination to be held on the 7tli 
instant, the University should not ho ordered to examine the 
said petitioner for the Previous Examination at any other early 
and conv enient dajq and to examine the papers of the said peti- 
tioiierlind to declare the result, &c/'’ 

Tlic petitioner having pret^oiikd his petition obtained the above 
rule under section 45 of the Specific Belief A.ct (I of 1377) • 

The following wore the material facts stated in the petition : — 

The University of Bombay was established under Act XXII 
of 1S57. Under the powers conferred on it by the said Act, the 
University prescribed that befoie any candidate could present 
himself at any degree examination, he should have passed two 
prelimina.ry examinations, vh , the Previous Examination”^^ and 
il\Q Intermediate Examination f and that candidates desiring 
to be examined at the Previous Examination'-* must have passed 
the Matriculation Examination and kept two terms a college 
<)r institution recognized in Arts (p. 42 of Calendar foF 189 7-98)* 
With regard t© candidates for degrees^ it was further provided 
as follows by section 12 of the Act 
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12. Except by special ouler of tne Saiiate, no person sliall be admitted a<^ a 
candidate for tlio deg ice of Eaclielor of Arts, Master of Aits Facbelor of La^\s 
Lieonliato of Alod'ciiie, Doctor of Medicine, or !Mast3r of Civil Engineering-, 
unless be shall picsent to the said Ohaneellur, Yice-Cbanctllor and Eello\ts a 
certificate fiom one of the Institutions anihoiized in tlia^ liehalf by the Govexnor 
of Bombay in (Vmneil to the (‘lloet that lie has completed ibe course of instiuC” 
lion prosciibed by llio Oliancelloi, Vice Cluncellur and Fellows of ilio said Uni- 
xeisity, in the b^e-Liu^ to lie made them undoi tlie xio^\cx in that behalf gl^en 
by this Aci 

The petit'oiicr had duly passed the Matriculation Examination 
and had kept t^•^o tciins at an Institution ‘^recognized in arts^^ 
as rerjuired by the above-mentioned bye-luw.s of the Uni\ersiiy. 
This institution was known as the Collegiate Institution ainl 
by a resolution passed by the Univ'crsity Senate at a meeting 
held on the 20th Februarj^P 1837, it had been recognized fur 
a period of throe years for the purpose of the Pro\ ions Exami- 
nation only* It did not, however, begin to receive and prepare 
intending candidatc'a for the Previous Examination until Decem- 
ber, 1897. 

On tlie 17 til December, 1S97, the Begistrar of the Univei’sity 
by a letter of that date pointed out to the Principal (Mr. Kar- 
kaiia) of the Collegiate Institution that the recognition of the 
Collegiate Institution was incomplete, and that to enable its 
members to proceed eventually to degrees, it would be necessary 
under section 12 of the Act that the Institution should be 
authorized by the Governor in Council to give certificates to 
candidates that they had completed the course of instruction 
prescribed by the University. The Principal replied that such 
authorization was not required for the Collegiate Institution, as 
that institution did not send up candidates for degrees, but only 
for the Previous Examination, The following is the correspond- 
ence which took place on this subject : — - 

No, laso of 1897-98* 

Bombay, 17th December, 

To E P. Karkabia, Esq., B.A., 

Bombay. 

' “ Sib,— I am instructed by tlie Syndicate of the Bombay University to lei you 
know that tbo recognition of the Collegiate Institution by the BombayUniverslty 
IB still incomplete. 
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“ 2. I a’n to say ilut Government have pointeJ out to the Syndicate ilut 
nndoi ‘section 12 of the Act of Iiicoiporation, an institution, in order to ha\e 
t.rch valid recognition as vill entitle its membeis to eventually i^roeecd to degrees, 
ioquiics to be specifically authoii/ed by Ills Excellency the Govcinor in Council 
to ghc ceitifie<itos to candUhdes for degrees that they have completed the coiiPfee 
i inshnclion pieseiibod by tlio Ilnheisity, 

“ o. Fnder these cucniii's-^ances I am to snggest that before opening tlie 
"nKtilutioi you may think it advis iblo that the nccet>bary authoiization funi 
Govcinmonl slorild be obtained. 

r Iiave, &o , &C .3 
‘‘(Signed) 1). MvcDostald, 

Univeibity Itegibnui.’" 


isoa 
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Bomb j^ili 2ht JJetemhei) lb 1)3^. 

“To Pit. I> 'MacBoxali), 

“ Uni%eihity Registiar. 

“ In ansner to your letter of the 17th iu'jhint, I regiet to say that the 
■'dhgod ineomp’’etcne3s in the recognition of the Collegiate Institution should have 
neon bi or gilt to notice nov ten months after the Senate has recognized it and 
vhen o’u aiiangonents for opming it ha\c been quite completed. 

“ As regards tlic auihoiizaTon from Go\ornment which is thought advisable by 
YOU to obtain from Goveinmeni, 1 am ad\ised that srrch an authoiization is not 
nccc'-^aiy under tlie reguliGons for the recognition of institutions giv'Cir on 
page 213 of the Uni\eisily Calendar. Kegulatiuii 3 says: ‘It shall he com- 
petent for the Senate, on the recommendation of the Syndicate, to recognize an 
Institution in any faculty for the purposes of a x^aiticular examination or c\a- 
minatiu';s only/ And nothing is said here about Government authorization. 

“ Section 12 of tire Act of Incorporation to which you refer, clearly and 

soleh^ to institutions that send up candidates for a degree, wkilst our institution 
lias been recognized for the puixroses of a xxutioular examination — the Pretioiis 
in Arts— only. 

‘‘ That such h the case may bo seep from the fact that institutions similar to 
ours have not obtained Government authorization, nor have they been ad\ ised 
by the Syndicate to api)ly for such authoiization. Indeed, colleges teaching u]) 
to a dcgice Iiavc not obtained such autliorizaHon. 

“ Under ihcbe circumstances I do not see how I can apply to Goveniment fur 
authorization, as the Collegiate Institution is not to send up Candida’' es for 
degrees, and as the regulations under which it has been recognized say nothing 
about its authorization* 

‘‘ As our arrangements for opening the Collegiate Institution are quite comp’’ete^ 
I i,hall be obliged by the favour of a very early reply to this letter* 

‘‘ Yours truly, 

“ (Signed) B. P* Karkabia, 

j;Princiiml/' 
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1919 of 1S97 08. 

IjotiiLay, SS/v/' Ikieiuhcr} ISOr^ 

To E. P. Ivaekaria. Esq., B. A*, 

“ Bomki j» 

<£gjr>^ I }^a\o iljo liorovi In’ direct ion of ilie Byndicate to eeknon ledge iccelpt o£ 

youi letter of the 21«?t instant and to state that aftoi the yrauniig gUeu by them 
in mv letter No. 102o oC the Ifth inshiiit the question of opening the Collegia^ 
Cnstltntion is h<ilely one for yoni consider xtion and that it yould he at your <avi. 
lisk If yon ox)ened the institution ullhcmt btuh nuthoii/otion as is icfcired to Ir 
that letter. 

I lur e, At , Ac. 

(B'gncd) D. ^fAtDoXArP, 

** lhii\eisih\ Eigis'^iai.'" 


Ill February^ 1S9S^ Mi\ Kaikaiia adilrc'-sed tbo folio^iing 
letter to the ljni\'erfc.ity : — 

£. Hif . — With refeienee to tliecoriespondeiH'e ue had in the last neck cl Dceem- 
].ci% 1807, [ iiaxo the honour to cufxuirc whether the n dicat e has done any-^ 
thing in the raxttor there alluded to, ik., aiithoiiraiion of this Infeiiiution hy* 
Con eminent, as this college has heeu opened and lectures on all the snhjec''^ 
for the Prev^'oi>s Examination aic being regularly given dming the last dve or six 
weeks to the students, w ho number moio than 25. An caily reply will olilige.” 

The following reply was sent by the University (No. 2330 of 
1S97-0S^ dated 16th Fcbrnary^ 1S9S) 

— ^^Yith icfcreiice to your letter ot the Is' irstaut, I have the honour liy 
d'lreciion of the SyudkWe to skito ilut in sending up to Goxoinment a list of lh> 
Colleger to which the anthoii/ alien hy Govcrinncut under see' ion 1*2 of tiio Act 
fd Thcorporatlon sliotild in tlieir opinion extend, they have onaticd the name ot 
tlie Collegiate Insliiution. TItj lutve fuiilior informed GoTeinment that av 
Priueixial of the Institution xou were warned by Ibom List December, liefore tbe 
iim^ituliou was actually opened, tbat aidhniiKaiion by Gmeimnent might k 
necessary to give full elfeet to ‘recognition * by tbo Benafe, and ilut, if jxh 
opened the institution bcfoie you had oblatiicd simh aulhoii/alioii, you would 
do so at your own risk.’* 

In September, 1808^ the petitioner throiagh Mr. Karkaiin^ the 
Principal of the Collegiate Institution/^ applied to the Uni- 
versity to be permitted to appear at the Previous Examination 
^ to bo held on the 7th Kovember follawing, and forwarded the 
certificates and foes required by the Eegulatious. 

Thereupon the Begistrar of the University sent the following 
letter refnsing the required permission ; — 
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^^Bomhaxj, OGt(k^)\ 1893, 
To THE pREXCiP VL, COLLEG-IVTD IX'^TirUTTOif, 

Bombay, 

“ Sm, ^Wiilx rsLoreace to iba applicatloas for psrmlsslon toappsarat tlio en- 
siling Previous Esamluation received from you on 22iid September Libfc, I have 
llie honour by direction of the Syndicate to inform, yon that the candidates 
unnnot be admitted to the examination. The candid itos’ fees will be rctnrnol 
'to yon in a few d lys, 

I have, &e.5 <&3. 

^'(Signed) D. MaoDoi^ald, 

University KegistiMr.’* 

Tlic petitioner then presented a petition to the High Court 
under section 45 of the Specific Relief Act (I o£ 1S77) and ob- 
tained the above rule. The qaestion avas whether, as the Colle- 
giate Institution was not authorized by Government as required 
hj section 12 of the Act, the petitioner could claim to bo ex- 
amined at the Previous Examination. The petitioner contended 
that section 12 only applied to a person presenting himself for the 
final B.A, Examination; that such a person only could be consi- 
dered a candidate for a degree ” within the meaning of that 
section, and that he only could be called upon to give the certifi- 
cate therebj’’ required. The University on the other hand con- 
tended that the petitioner as a student who had matriculated 
and dedred to pass the Previous Examination must be considered 
as a candidate for a degree'’^ within section 12 and must present 
the certificate thereby reqoired. 

The prayer of the petition wa^ as follows : — 

(1) That the UnivoibHy of Bombay do allow your psfcLtioner to sit at the 
Pievious Examination to be held on the 7th instant. 

(2) That the Univeisifcy do ex amino his answer papers and declare the result. 

'(d) Tliat, in the event of the University being not ordered to allow your peti- 
tioner to sit at the examination on tlio 7t]i instant, tlie University do examine 
him for the Previous Examination at any other eaily and convenient date 
and declare the result. 

That, in the event of your petitioner failing to pass the examination this 
year, the University do examine him once in every subsequent year for the 
Previous Examination and declaie the result till he passes the said exau- 
Illation. 


IlXRE 

Parasha 

Rusxohji* 
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' 2h That 3 0111 peiitJDBOi th'ttlii':! Hoiioiuahle Comt itinv sueL 
otk‘1 and fmilioi oidoi is llio tiaunist incc-. oi llie caso ina^ leqiiiie.'* 

Scoff, for tlie Uin\irsity, showed cause* 

Maejihiso/i and C\ //. ^cfahcul, vontra^ in siippoifc of the rule* 
The Act of lucnijiointion ( \ct AXII ol 117)7), stctions 8 ard 
an<l the lye-Lu\& oF tlu^ Luheisity (see Univeisity Calendar 
fur ISOT-OS) uLiied to. 

Kfaroiuv^ C J.: — Theio can he no douht that tliisis a veiyiiii- 
poitant cas(% aflletinr^ as It do*-, the conise of siuiln s of the 
sindeiiis ol tin* Lhineisity of Loiuhay. I think 1 speak for iny 
learned brother \\ hen i say that we have no doubt v hat our judg- 
ment should he in this casts I urelerstand the course of pro- 
eeediiig* -which vt are asked to adopt is analagous to that which 
the Oomt of Queen’s Bench in England has been accustomed to 
take hen applietl to for a writ of mandamus. The Court of 
Appeal has been asked to compel the Bombay University, a Cor- 
poiatc Body;, to carry out a duty imposed upon it by statute. 
Anti the Act^ \\ hicli corresponds in its procedure to the applica- 
tion for a writ of maiidauius in England^ is the Specific Belief 
Act of 1877^ and under section 45^ chapter 8^ of that Act it is laid 
dowm (Ilis Lordship read the section and continued). 

The facts are shoitly these* The applicant to this Couit vas 
a student who was desirous of being examined at an exaiuinatioiv 
called the PieviousEsaniinatiOUj which is one of the examinations 
that a siudexit at the Bombay University must pass on his way 
to a degree. It is clear to me that ho came under section 12 of 
the Act of Incorporation of the University, and that he had a 
right to demand that lie should sit and he examined at this ex- 
amination. But it was said that before having the right to be 
so examined ho must first produce a certificate to the effect tliat 
he had previously studied in one of the institutions recognized 
by the University Governing body and authorized by the Gov-- 
ernor in Council* I need not go into the facts of that part of the 
case^ but need only say that it was admitted that ho was not 
provided with such eertilicatej and he was, therefore, rejected by 
the University, who refused to allow him to sit and be examined 
at a Previous Examination/' A way out of the dead-loek was;^ 
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liowevei", found fcliat was praiseworthy, since he was allowed to 
be examined de hene esse pending the decision of this Oourb as to 
whether under tlie circumstances he had the absolute right to 
demand to bo so examined or not. 

Looking at section 12 I thkik the first thing we have to ask 
ourselves whether the applicant came under the de'^ignation of 
Candidate for a degree of B A./’ and it seems to us that having 
regard to the end of the section it can only be read as applying 
to those persons^ and to those persons only, who asked to he 
examined for the third or final examination for the B.A. de- 
gree. (Ilis Lordship then read section 12 of Act XXII of 1S57 
and continued : ~) Certificates as to the prcvdous course of in- 
struction are hy the concluding rvords of the section to he demand- 
ed from and produced by those who have completed their course. 
The applicant in this case had come forward to be examined for 
the Picvious Examination and could not be said in any sense 
to hare completed his course of iirstruction.’’’ He had only 
cently passed his Matriculation Examination and was approach- 
ing, as I have said, his Pi;evious Examination, wliiclr v us that 
which was only ‘second on the list on his way to a degree. There- 
fore, it would be impossible for him to give any such certificate 
as vrould be required by the Act, and it seem^ to me that the bj c- 
laws which rvere afterwards appended to the Act help us to that 
decision. On page 42 under the heading of B.A. are specified 
the various examinations a student has to go through on his rvay 
to a B.A. degree, and clause 9 says that Candidates for the 
Hegree of B A/^ must have passed their Matricuiatioii and will 
he required to pass three ‘subsequent examinations to obtain such 
a degree. Regulation 11 may apply to this case, and he might 
bo told on his entrance as a student of the University that he 
would he required to pass the Previous, the Intermediate 
and the Third or Pinal Examination for tire Degiee of 

I do not agree with the arguments of Mr, Maepherson with 
regard to the whole of the examinations having to be passed 
before the student becomes a candidate for the Degree of 
B.A/-^ I agree with the interpretation of my learned brother. 
When a candidate appears for an examination which it is neces- 
sary for him to pass immediately prior to, and which is expressly 
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called tlie Final Examination fur, tlic Dogi'ec o£ B,A., it soeius to 
me that tlie words of soctiun 12 apply to liira ; that lie then 
becomes a candidate for the degree of B.A., and that he must 
produce hefuro being allowi d to take his B.A. degree a cc'rtifieato 
•■hotting' he has neeivisl ir.stiuction at an “ suithomed in'^titu- 
tiou. 

Tht se^ .sliurtiy, iire the reus(in.s which induce this Court to 
ctniie to the cunehision that the laiiversity in this matter have 
htuick too .SOI 111 . We cannot find any authority that provides 
that he must produce tln'se certiruatc.s at an earlier or at every 
preliinlntuy cviminatiun. b'ectioulS incan.s what it say-. At 
the iinal o-viiminatiou the Unit eisity should ask for the certiti- 
cato to the effect that he has been introduced by a recoguistcd 
institution. Thos.e arc the grounds upon which I base my deci- 
sion, and I tbink they are the .same upon W'bich in}- learned 
brolTiOr will give jndguient. 

Bausox®, J. : — The firs,t point for our decision in this case is 
the nieaning of the -words candidate for the degree used in 
hcction If of Act XXII of 1S57. Do they mean a candidate for 
a degree at any .stage of Ids University career, or do they mean 
one who is a candidate for the final examination, the j assiug 
of wh’ch would entitle him to the degree ? I think the latter. 
Tu section S of the Act the oxpres.slon ''candidates for degrees 
apparently means all ]5ersons who make use of the University 
w’ith the object of obtaining a degree. It allow's of the making 
of bye-laws and regulations toaebiug tbo (pialifieaticms of the 

candidates for degrees-” and tbe piuvioms course of instruction 
to be folio-wed by them and the preliminary examinations to he 
submitted to by tliem. At tbe same time it .shows cicaily that 
there is intended to be only one examination for degrees W'hicli 
it calls "the examination for degrees.-” The holding of this e.x- 
amination. is provided for by section 13, whicb enacts that an 
examination for degrees shall he held at least oneo in every year, 
and that the candidates shall bo examined at eveiy such examin- 
ation, Before this section comes section 12, which provides that 
"no person shall be admitted as a candidate for the degree . . 

. unless he shall present .... a certificate .... to 
the effect that he has completed the course of instruction pre- 
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m'ibocl . * in the hye-laws.^^ The use of the word admit- 
ted might ineaii that he shall not be admitted at all to the 
University. This^ however^ is negatived by the use of the worfls 
^^eomplotecl the course of instruction/' and it was not) a eon- 
r^^truction that was eoatendod for on behalf of tlio University* 
Their counsel only argued that the words meant that he 
should not he admitted to any examination which Avon pre- 
scribed for the degree. But to this argument also the uso of the 
same %yords seems to be equally fatal. To suit this argxiinent wo 
should have to read tlio section as provhling that no person shall 
be adinitte<l as a candidate for any examination, prolimiuaiy or 
fiiiab prescribed for the degree without a certificate that ho has 
completed the course of instruction prescribed down to the stage 
at which he has arrived, or for the examination at which he is 
about to present himself. This woulci, 1 tliinh, be doing great 
violence to the words of the section as they stand. In mj" opini- 
on, the course of traction and the preliminary exaininationSj 
vliich are provided for l)y bye*hws, come within the W'orcls 
^'course of insiriiction, ” and section 12 enacts that no one shall 
bo admitted to tho examination for degrees without a certifi- 
cate that he has confonaed to the byc-laws and completed the 
preseribod course of instruction. All other matters the Legisla- 
ture has left the University to arrange^ hut this certificate (and 
one only is mentioned) is to bo given by an institution authorized 
in that behalf by the Governor of Bombay in Council. I am con- 
firmed in this opinion by the Older in which the sections are 
placed. Section 11 gives the power to confer degrees after oxa- 
mination(that is, after the final examintition). Section 12 deals witli 
the qualifications of candidates for degrees (that is, for that final 
uxainination for degrees). Section 13 provides for tho holding of 
that final examination fur degrees and section for the grant 
of degrees at tho conclusion of the examination to tho.se deemed 
entitled to them. All these sections deal in order with the same 
examination which can only be a final examination, the one which 
quallfiB for a degree directly and immediately. 

This, then, being my opinion on the meaning of section 12, it 
follows that a certificate is not required by that section or by 
4 my other provision of law for the Previous Examination^ which |s 
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a preliminary one made by bye-law-^ under section 8 ot the Act, 
We need iiot^ therefore, enter on the other points raised. The 
applicant is duly cpialified and has s liisfied the rcijuiremouts 
of the bye-laws of the University as to lii^ nppetiraucc at the 
Prcvio\H EKanuardiuBj and the Uuivei'sity wore under statutory 
olrlin-atioii to ONiamiao him when lu* pn'^eiited ]hms>df for it. 
APe, tlnwcforo^ make tlic rule abstdult' with 

lli/le ‘ilsoliile* 

Attorneys for the retitiouer [Alessrs, Thaliorcla^ Dharams! 
(til I CiUiia, 

Attorneys for tlio University : — Mes-^rs. Cmigir, Jj^/nch an I 
Oiv^ia. 


INSOLVENCY JULTSUICTION. 


Difore i/r. Jubike Iif(s-clh 

LAYALIIAI ^ARlTPCilANJ), Iksolvekt ; SOUAlhll BYiUMJI COLAH, 
orrosiNo CaEmToE. 

— Ord<n' tif jiCi'bOiidl ducliaiyp —FhiffJif i/ of otJtt — ItxH ni Dtsoh'snf 

J fy/'A 11 ami 12 VijLj f /p. 2lj, K o. 47, uf)— Pee — riorediitw 

An order inuler section 47 of tlio Indian Insolvent, Act (vSUt. 11 and 12 
Vi. 4., cap. 21) fi>r the final discharge of an iiiMslvent once giantcd cannot ho 
Si i a>ide except upon the gronnds Hpecihed in section 50 of that Act. The 
olU tuniic open to an o])po&iiig cieditor is to appeal agaiii'-t tlio order under 
.we I ion 78, 

RruE obtained hj the opposing creditor to have an order mado 
under .section 47 of the Indian Insolvent Act (Stat, 11 and 12. 
Viet., cap. 21), for the personal discharge of the insolvent 
revoked or set aside. 

The insolvent bad filod bis petition and scbcdule on 12tb 
Januaiy, 1898. In pursuance of Rule 14 (see Rules and Orders^ 
Bcnnhay) be gave notice of bis intention to apply to the Court 
for an interim order of protection under section IS of the In- 
solvent Act. Thereupon the opposing creditor filed grounds o£ 
opposition to such orclci% and appeared by counsel on the 4th May, 
1838^ to oppose the granting of the oi'der. The Court, however^ 
in spite of bis opposition granted a protection ox'det to the in/* 
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solvent for three iiiontli' 5 * On the 8rd August, 1838, the insol- 
vent applied for an extension of the interim order, which, not- 
withstanding the opposition of the opposing creditor, W'as granted 
for a further period of two months. 

In Beptei-nhcr, 1808, the insolvent served notices Rule 

12) upon his creditors, and the 5th October, 18DS, was appointed 
for the hearing of his petition. In the notices the creditors 
were called upon to file their grounds of opposition (if any) three 
clear days before the day so fixed for the hearing of the petitioiu 
(See Rule IS.) 

On the 5tli October, 1838, the case came on for the first hearing, 
and on that day, accor<ling to the practice, the insolvent obtained 
a rule nisi for his personal discharge under section 47 of the 
Insolvent Act, which ^Yasmade returnable a fortnight later, viz.^ 
on the 19bli October. At the same time {viz., 5th October) he 
obtained a further extension of his i}tteriiii protection order for 
one month, 

Oii'the 19th October, 1898, the case came on again, and there 
1-eingno opposition, and no grounds of opposition having been 
filed under Rule 18, the insolvent obtained his personal dischai'ge 
under section 47 of the Act, 

On the IGih November, 1898, the opposing creditor took out 
a rule calling upon the insolvent to sho^v cause why the matter 
of his petition should not be rc-heard or reviewed, or w'by the 
or<ler made in the matter on the 13th October, 1838 (whereby 
it was {mier alia) ordered that the said insolvent should be de- 
clared entitled to the benefit of the Act passed for the benefit of 
insolvent delitors in India) should not be revoked or set aside/^ 

In the affidavit filed in support of the rule, the opposing 
creditor stated that ho was in Court oii the 5th October, 1838, 
wdien the insolvent’s case W’-as called on, but that, hearing that 
an extension of the x)rotcction order was granted for one month, 
he ^^left the Court under the impression that the hearing of the 
insolvent's petition would take place a mouth thereafter,’^ The 
affidavit then proceeded as follows : — 

8, On roading tlie nowspapers on tlis 20tlx instant, I was exceedingly snr- 
X>ri3Gd to learn that on the 19tla instant the petition of the insolvent was heard 
and that he was diseliargocl. 
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9. I say that I intended to oppose tlio disoliaige of the Insolvetit and that 
it is my intention to do so if I am permitted. 

“ 10. T filed my grounds of opposition to tlio disoliarge of tlic msolvent and 
my aflidavit of claim so far back as the Ihd day of May, 1898, and I was in- 
formed tint by reason of niy liavlng lilel such grounds of opposition tlio poti* 
tion ol tlic insolvent was liable to be placed in tbo opposedlist and, tberofore, 
not likely to bo called on for beaiing for some moutbs, and sucli my beliof was 
stieiigtbenodnlicnuntlieotb day of October, 1893, T attended tbo Court, tbe 
iii^solvent blinself a]>plitil for an oxtonsion of tbo protection order, altliougb, 
acooidmg to tbe terms of tbo notice served iijmu mo, that d.13^, tbo btbday of 
October, lv898j was tixed by the Court for tlie bearing of the insol vent’b petition. 

^‘11. 1, tlieieforc, pi ay tliat tbo order for tbo discbargo of tbj said insolvent 
may be annulled, anl that bis petition rasiy be again set down for bearing, and 
that I may be i)enuitfced to oppose bis discluigef’ 

The rule now came on for hearing, 

JIanhar, for the insolvent, showed cause : — The order of di$- 
dia)ge once made cannot be sot aside, unless upon some of 
the giouncls mentioned in section 5G o£ the Act. None of these 
ground-, are shown in the opposing creditor’s affidavit. The 
Oouit ha^, therefore, no power to re* hear tlic matter. There has 
heen no fraud or misconduct of any kind on the jiart of the 
insolvent in obtaining his discharge, nor is it alleged. The 
failure of the oppo-^ing creditor to appear on the day of hear- 
ing througli acchlent or mistake is not sufficient cause under the 
.section to justify the Court in reviewing its order — In re Golani 
lloiscii decided by Bayley, J., on lOth February, 1832 (nob 
repoited) ; //i re Jacob Auron decided by Farran, J., on l6th 
Januaiy^ 1835 (not reported) ; and In re Shalom BalliOji Tagaohar 
decided by Stvachoy, J., on ISth ^November, 189 G. 

for the opposing creditor ill support of the rule: — 
I doiiT apply for a review under section 5(). That section does 
not refer to a caho like this. IVe ask to have the order of discharge 
set aside. The Court has power over its own order independently 
of that section. The order was passed under circumstances which 
mate it an injustice to the opposing creditor. He was misled 
by what took place in Court on the 6th October and tinder-^ 
stood that the matter ’would not come on again for a month. It 
is only reasonable that the Court should set aside the order o£ 
discharge. 
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Russeli, J.: — The facts of this case I find from the records 
are as follows : — The insolvent filed his petition on the 12th 
January, 1898. He obtained an interim order on the 4th May, 
1898, for three months notwithstanding that notice and grounds 
of opposition to the inlcrim order wore filed by the abovenamed 
opposing creditor on the Orel May, 1898, and gone into. On the 
3rd August, 1898, the said interim order was e-vtended for two 
months, although the said opposing creditor again appeared and 
opposed, 

Notices for discharge were issued by the insolvent and duly 
served upon the opposing creditor, among other creditors, on the 
15th August, 1S98, fixing the 5th October, 1S98, for the first 
hearing. Such notices contain the usual clause : — “ If you wish to 
oppose the discharge of the said insolvent, you^^naust give notice 
thereof to me, /. e , the Clerk of the Court, in accordance with 
Rule 18.’’ As no such notice was ever received from any of his 
sixty-nine creditors, the insolvent on the 5th October, 1898, ob- 
tained his usual rule and on the 19th October, 1S3S, he 
obtained bis personal discharge under section 47 in the ordinaiy 
course unopposed. 

The opposing creditor took out a rule calling upon the insol- 
vent to show cause why the order for his discharge should not bo 
set aside, to which Mr. Mankar showed cause on the 21st instant, 
and the matter was argued by him and Mr. Inverarity before me. 
I am of opinion that the rule must bo discharged upon the ground 
that I have no power to set aside the order for discharge. Sec- 
tion 56 of the Insolvent Act provides as follows : — (His Lordship 
read the section and continued.) It has boon argued before me 
that the word "review” there docs not include setting aside au 
order. I am of opinion that this argument is not well founded. 
The section distinctly provides for the finality of orders of dis- 
charge, and I apprehend that the word "review” moans "take 
again into consideration with a view of further dealing with the 
order.” It seems to me that it is only when the Court can take 
into consideration the order with the view of further dealing with 
it upon the grounds mentioned in the section, that the Court- 
can rehear the matter and then annul tbo original order. The 
circumstances of this case do not bring it within the purview of 
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section 5G and consequently the only course open to the opposing 
crcditoi' is to appeal under section 7o from the order granting 
the discharge* Sec Me Blachvdl 

I ^\ould a<ld that I have referred to two other cases : one 
re Jacob where aii application was made to sot aside an 

order of discharge upon the ground tliat it had been granted 
owing to tho Insolvent Court sitting unexpectedly, and the op- 
posing creditor consequently not ap[)earing. That application 
uas refused. A siiuihu’ application uas made in Ko. 37d of 1895 
in which the order of discharge had been granted in consequence 
of the opposing creditor's counsel being aca dentally nob present in 
Comt* That application was also refused. The present case is 
stronger, because the opposing creditor took no notice of the ex- 
press notice given to him by the Clerk of the Insolreut Court in 
accordance with the practice in that behalf. Having regard to 
that piactice I do not tliink the mere filing of the grounds of 
opposition is a sufficient conipliaucc with Hide 18. I cannot but 
regret this result, and discharge the rule without costs, which 
the course adopted in the coses 1 have referred to. 
a) (1872) 9 Bom. 11. C. Ilcp., 019. P) No. 117 of 1891, umeported. 


APPELLATE CIVIL. 


Before Mr, Judiee Marsoasy Chief Judlcc {^Adbig)^ and Mr, Justice Manade^ 
KUBAJI (oEioiNAL ArPLiCAKx), Appellant, v , VINAYAK R. PARABHU 

(OBIQINAL OPPONICNP), EuSPONBENTA 

Buret^--Zimltatlvn Act (XV of 1877), HlL If Jrt^ 179, KviM 1— 
iti/ of sureh/ in execution — Agoplicatloa for execiitio7i against a surety xihcn 
a step In aid of exetmtlon agalnd a principal --Mode of mforoing payment 
against a surety— Bract ice — Braced tsre, 

Yinayak Eamcliandia -i^as a-v^arded the sum of Es# 4,951-13*11 by the Distiict 
Judge as compensation for laud taken up by the Collector under the Laud Acqui- 
sition Act, 1870, Tho money ^a'as ordered to he paid over to him on his giving 
security for its refund in case the appellate Court so ordered. Damodar Ykia- 
iwigam thereupon became his surety and executed a bond binding himself to pay 
into Court the said sum. of Rs^ 4,951"13-11, if ordered by the Court* On th^ 
* Appeal, Ko. 46of X898. 
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2Stli Septembtr, 1803, tlie irigli Conit varied tbe order of tlic District Conii and 
•awarded Rs. 4,204-7-11 (part of tlic Rs* 4,051-13-11) to anotlier claimant Knsaji 
Ramji (tlie appellant). On iTtli Febiuary, 18.91, Knsaji applied for exeention of 
tills Older ajja'rst tlie surety Damodar and claimed also inter Gist (Ks- 1,035-10 (j) 
•and costs (Rs. 550 - 15 - 4 ) Damodar objected to pay interest or ccsis, and tlie Higli 
Court liekl tliat, a-, surety, lie n as liable nily for tlie principal sum, but not to 
interest or L( sti. Srbbec|uently, viz,i on tlie IGtli February, 1897, Kusaji applitd 
for G\ocutinn agaaisb tlie principal debtor Vina'^ak of tlic order of tlie 2jlli 
^’eptembei, 1893, in respect of the inieiesi and costs, contending tliat bis applica- 
tion of tlie irtli Febiuary, 1894, against tlio suieiy was a step in aid of tlie exe- 
cution of the Older undei aiticle 179 of tlie Limitation Act (XY of li^7T) and 
pi evented limitation. 

Held, tliat liis aiiplication nas bailed by limitation. Tbe application for ex- 
ecuiion against ilie surety would no* opeiato to keepalive ilie oidtr as agairst 
tbe piineipal dtbioi unless it ‘was made to cnfoite a liability xvlucli was common 
to both under the oidei. But uiidoi the oider tlio suiety was not liable for 
inteiest or costs. Ilis Lability nas expressly confined by Ills bond to tbe piin- 
cipal sum, and it v as only as to that sum tliat be was jointly liable wdtli Vira- 
yak. Tbe ple^ious axiplication, tbeiefoie, for execution against tbe surety fn* 
money for % hicb lie ims not liable undei tlie oidor, could not be regarded as a 
step in aid of execution against tlio piiiicipal debtor Vinayak. 

Tbe mode of enfoicing payment agabist a suicty is by sumnaaiy process in 
execution and not by separate suit. 

Appeal against the order of W. H. Crowe, District Judge of 
Poona^ in a miscellaneous proceeding. 

The Collector of Poona having acquired certain land uii- 
iler the Land Acquisition Act (X of 1870), it was decided that 
Rs. 4^51-13-11 should he paid as compensation to the owners. 
Several persons claiming this money, the Assistant Collector 
X’eferred the adjudication of their claims to the District Judge 
The Judge decided that the entire sum should ho paid to Vina- 
yak Ramchandra (the respondent), hut ordered that the money 
should not be handed over to him until the expiration of the 
period allowed for an appeal, or till further order, unless ho 
(Vinayak) gave security that he would refund it if ordered. 

Accordingly one Damodar Viziarangam Mudliar stood surety 
for Vinayak, and passed a bond, binding himself, in case of Vina- 
yaVs default, to pay into Court the sum of Rs. 951-13-11* 
The maj^erial part of the surety bond was as follows 

In default, I, Damodar Vizxarangam, will, when the ’CJourfc 
^hall order, tepay into Court Rs. 4,95143-11.*'^ 
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Upon the execution o£ this bond^ the whole sum was paid 
over to Yinayab. 

The otliei* claimant^ however, appealed, and in appeal the IIi(>h 
Court} on the 25th Septembor, 1800, varied the order of the Dis- 
trict Judge by aM'arding the sum of Its. 1,951-13-11 in diflemit 
shares to throe of the claimants, vh., Husaji llamji (the present 
appellant) and two other persons. The share awarded to Kusaji 
(the appellant) was IN. 4/201-7-11. The order was silent to 
interest on this sum, but directed that Yiuajak should pay 
KusajPs costs. 

On the 17th hVbnuiu , ISO 1^ Kusaji applies! to the Di-tiict 
Court for the attachment and sale of tlie mo\ cable propendy 
o[ the surety Damodar fur the purpose of rouli''^iug his sliare 
(Rs. 4,204-7*11) together with R*-. l/i05-10-0 inleiest and 
11s. 5S 0-15-4 cost‘d. Dauiodar objected that he was not liable te^ 
the interest or costs. The Judge held that ho was liable for 
both. Ou appeal, howe\ er, the High Court on the IStli July,, 
1895. reversed this order and litdd that, as surety, Dainodar was 
liable only for the principal sum and not for intercut or 

Kusaji then proposed to recover Ihe interest rmd costs from 
the principal debtor Vinayab, and accordingly on the Kith Feb- 
luary, 1807, bo npxdied that the oiiginal order of 25t]i September, 
1393, against Yinaj ak (the ox^ponent) should ]'‘e transferred under 
section 223 of the Ci\il Procedure Code (Act XI Y of 1SS2) to 
the Court of Small Causes at Bombay for execution, stating that 
Tinayak was a resident of Buxubay and clainjing the said inter- 
est and costs from him in execution of the oilier, Yinayak (tho 
opponent) coixteiided that this apxjlication for execution of the 
order of 25tli September, 1893, was barred by limitation. 

<x> In tliat cfibc Fairan, C. J., gave Jiulgnient as follows * 

It nnistto conceded tXiai Yinayak Hamcluuidra conld I'igktly Ijc ordered to rejuy 
tlie an.oimt paid ioliini witk interest. The qncs-tion, liowevti*, is x^lictlier the surety 
can he ordered to repay more than the princixial svira. The material imrt cf ihe hond,. 
which was passed by the sxiretyjh follows *^In default I, Bamodar Vi/.mmngam> 
will, when the Court slutU order, repay into Court Its. 4,951-1341.^^ Fection 12S of 
ihcf Contract Act provides that the liability of tho surety is co-extonsive with that of 
tho principat debtor, unless it is otheruko provided by tho contract. We think hes©^ 
^that the extent of tho obligattan of the jiuixty is limitod by the cxpixas toms of tho 
bond to the x>rGCiso aioaksunt whleb the surety has In ’t iindeTtakcn to repays ' j^cei ^ 
IVinied Judgments for page 227.) 
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The question was whether the application for execution against 
the surety (DamoJar) on 17th Feb^'uary, 18)1, pi^e vented limita- 
tion against the principal debtor (Vinayak). 

The Judge held that the present application was barred by 
limitation^ on the ground that the proceedings against the surety 
should have been by way of a sep irate suit and not in execution^ 
that tlie application of the 17th Febx'uary, 1894^ was, therefore, 
not in accordance with law, and did not prevent limitation (see 
article 179 of Limitation Act). In his judgment he said : — 

It is admitted that applicant did apply by application, dated 17th Febniaiy, 
189b to recover from a surety a ceitain sum .warded by tbe decree of tbe Hig^b 
Oourt, dated 25tb September, 18)3. Tliat surety bad not under section 2o3, 
Civil Procedure Code, become liable prior to tbe passing of tbe decree, but under 
section 5 16 -while tbe appeal as pending. His liabilities, therefore, could not 
be enforced in execution of tbe decree but by separate suit. Tbe various High 
Courts appear to have held different vierrs with respect to tbe procedure to en- 
force a security bond piior to Act YII of 1838, ubicb made express provision 
with regard to matters coming under sections 549 and 610 of tbe Civil Procedure 
Code, but said nothing as to sections 54o and 546. The ruling in MJoo v. Bal- 
maku7td0-y appears to me in point, and by tbe light of that judgment I cannot 
bold that tbe application to enforce a security bond was an application for execu- 
tion, or to take some step in aid of execution.'* 

Kusaji then appealed to the High Court. 

Vinn^ak S.Ji/iandar/i:ar, for the appellant (Ku&aji) : — Our ap- 
plication of 16th Februaiy, 1897, seeks execution against Vina- 
yak of the order of the 25th September, 1893. The application 
against his surety Daiiiodar on the 17th February, 1894, px*even(s 
limitation (article 179, clause 4). That application was a step 
in aid of execution and was the px'oper remedy against a surety 
— v, Badingapa^^'^ i Kv parte BhiJcayi^^^ ^ The liability 

of the surety and the principal debtor is co-extensive and joint, 
and the application for execution against one of tw'o persons 
jointly liable keeps alive a decree against the other — 3anhl Knar 
V. Sant]} ; TJiinmalai v, Eamayyar ''^^ , 

Trimhah Ji. KoheaU for respondent (opponent) ; — This applica- 
tion for execution is in respect of interest and costs. The order 

<i) (1895) 23 Cab, 212. (3) (1£67) 4 Bom. H. 0, Kep., 119 (A C. J.) 

(2) (1887) 12 Bonu, 411. (i) (1895) 17 All , 99. 

ts) (1889) 13 Math, 1. 


1898. 
Kusaji 
Vika VAX. 
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of l’3th Septfinliw, 1893, does nut ■five interest. Tho applicant 
hcs.ui cannu!:, tlieiefore, recover it in execution — PanJaruial/t v. 
•'.'UAK. The application of 17th February, 1894, was not 

a step in aid of execution, inasmuch as it sought to obtain what 

u. IS nut grunted in the order — Ramehaiidm v. KoiukijV^ ; Daya 

KIdiu'} Xt’ii/J Iltynm * ; Ki v. Jiinudrav'^K 

Till Itabilify ereatcil by the order was joint so far as the prin- 
cipal sum was eoju'enied, but not us to interest and costs; for 
ubile Vinuyak as piincipal debtor was liable to both, the surety 

v. as liable to iieitheis Tlic present application against Vinnyak 
beinn inure than tliri't* yeu'.s after the date of the order i«, there- 
fore, barred hy limitation, as the applictition against Daniodar, 
a surety, does nut keep ixiivc the order against Yinayak, the 
princijial. 

Parsoxs, C. J. (Actix<j) ; — The facts are these : Compensation 
wa- awarded to the respondent under the Land Acquisition Act. 

The apjK'ilantj who had made a counter-claim to the compensa- 
tion, a{>pealed to the High Court, The respondent, when paid 
the money, gave security for its i-cfond if tho appellate Court so 
ordered. The High Court decided the appeal iu the appellant’s 
iavour un the 25th September, 1893. The appellant applied in 
exetution on tho 1 7th Fehruaiy, 1894, against the surety alone for 
The recovery of the principal amount paid with iuteiest on the 
'.-ame and the costs of the litigation. He recovered tho principal 
amount only, as tho High Court held that the surety was liable 
for the amount named iu his surety bond only, and not for any 
interest or for costs: see Daniodar v. KusajPK lie filed his 
lu-fsent application on the 16th Fehruaiy, 1897, to have the decree 
transferred to Bombay, iu order to execute it against the respond-^ 
ent t< 1 recover from him the said interest and costs. 

The District Judge held that the application to execute the 
decree against tho respondent was time-barred, since tho appli- 
cation against the surety was not made iu accordance with 
la%v, cdting Suhjoo Das v. Balmakuul Das **'. This High Court, , 
however, has decided that tho mode of enforcing payment by A ,, ' | 

111 (1888) 13 Bom., 237. (1883) 7 Bom., 293. 

(11 (1890) 23 Bom., 221 at p. 221. («) B. J., 1895, p. 227. 

«') (1S08)20A1U304. («) (1895) 23 Cab, 21 2. 
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surety is Ly summary process in execution^ and not by means of 
a separate suit— Ven/capa Naih v* BaBlhignpa''^^ ; and the District 
Judge ought to have followed that decision of this Court, rather 
than that of another High Court. 

Treating, then, the application against the surety of the 17th 
February, 1894, as a stop propeily taken in execution against hiin^ 
and assutning that he is to be treated as a party to the suit bound 
by tbo decree in so far as he was a surety for its clue performance, 
we have to see if the application is one that takes effect against 
the respondent. The answer to this question depends upon whe- 
ther the liability under the decree was joint or separate, and 
as to this there can be no doubt. The surety was not liable 
■either for interest or for costs. His liability was expressly con- 
'fined by his bond to the principal sum of Es. 4,951-13-11, which 
was paid to the respondent, and as to that sum only can there bo 
said to be any joint liability under the combined effect of the 
decree and the surety bond. For the interest and costs there 
was but one person made liable under the decree, iu*c., the res- 
pondent. 

The case, therefore, is one in which the decree or order has been 
passed severally against more persons than one, distinguidiing 
portions of the subject-matter as payable or deliverable by each, 
and according to Explanation 1 to article 179 of the Limitation 
Act, the application takes effect against only such of the said 
persons as it may be made against. The application of the 17 th 
February, 1894, therefore, does not take effect against the re- 
^^pondent, and the present application to execute the decree is 
time-barred. For this reason we dismiss the appeal with cost-s* 

Eanabe, J.: — I concur. The authorities, cited on behalf of the 
iappollant, only go to show that, where a deciee imj)oses a joint 
liability upon several person'^, execution taken out against any 
one of them is a step in aid of execution against the rest. Iji 
the present ease, however, there is admittedly no joint liability 
in respect of tlic sum due for interest and costs, which the decree- 
lioldcr now seeks to recover from his principal judgment -debtor. 
The surety was not liable for the^e sums under his bond, and it 
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is tlius ol)\ious that the previous execution of the deciee against 
the sniety cannot be regarded as a step in aid of execution 
against the principal in respect of the sums now claimed* The 
District Judge, therefore, \ery properly held that the execution 
was tiine-haired under tliese ciicuiustances. 

CRIMINAL EETISIOK 


Bcfo%^ Mr, Jvsim Prisons, C/itef Justice {Aetin^)^ and Mi, Justice JRai^ade^ 

r>ULAKIDAS,> 

MainUn nee — Eu&hand and nife — Matnienanee older obtained by a wif 0 
against httsland — Sulscqueid deeieefor restitution of conjugal rights ob- 
tained ly busbar d— Tfcct of stuh decree onpre'eions order of mainta- 
nance— Ciminal Fiocedure Code (Att M e/1882), Sec* 488. 

A clocice of a ehil Cemtfor icstiitiiicn of ccBjtigal lights supersedes any 
pm Ions order of a hlngisixate foi maiiiieBOBce, if the if e should persist in 
I eftisiBg to Ih 0 ith her Intshiuul. A hi agistiate ought to cancel a previous order 
of niainteiiance made by him, or rather treat it as detorminodjdf the r\ife failing 
to ccniph %\ith the dec roe for icstiintion refuses to Ihe vith her husband. 

Applkaiion uuder section 435 of the Code of Criminal Pro- 
cedure (Act X of 185!;). 

On 2!?nd May, 1891, B.ii Ganga obtained an order for main- 
tenance against her husband Bulakidas under section 4SS of the 
Criminal Procedure Code (Act X of 1882) in the Court of the 
First Class Magistrate of Ahmedabacl. 

On the 1st February, 1892, Bulakidas sued Bai Gauga in the 
Ooiut of the First Class Subordinate Judge of Ahmodabad, and 
obtained a decree for restitution of conjugal rights. 

On lOth September, 1893, Bai Ganga applied to the Magis- 
trate to enforce the order for maintenance and to reeoTer twenty 
months^ arrears of maintenance. Thereupon the aiTears were 
paid into Court by Bulakxdns. 

On the 25th September, 1893, Bulaldclas applied to tlieMagis^ 
trate for a refund of the money so i>aicl into Court, alleging^ that 
Ids wife had rclariicd to his house In obedience to the decree for 
* Arpilcatiou for licsisioii; ISiO, .180 c£ 1808. 
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restitution of conjugal rights which he had obtained, and contend- 
ing that she was, therefore, not entitled to recover the arrears of 
maintenance claimed by her. This allegation was held by the 
Magistiate to be not proved, and the application was rejected on 
Sth Eebruaiy, 1894. 

In 1895, Bai Ganga filed a suit in tbe Agency Court at Rdjkot 
for arrears of maintenance. This suit was ultimately dismissed 
on the ground that she hal lost her right of mrintenanee by 
her own conduct, and that the Alagistrate’s order for miinfcenanco 
could no longer be enforced. 

Thereupon Bulakidas made the present application to the 
First Class Magistrate of Ahmedabad to cancel the order of main- 
tenance passed in 1891. 

The chief grounds upon whiclr he ma lo thib application were : 

(1) That he had obtained a decree in the Civil Court in 1892 
for restitution of conjugal rights, and 

(2) That after this decree his wife had returned to his house 
and lived with him for ten or twelve days, and that she had then 
left his house. This conduct {it was urged) disentitled her to 
any maintenance allowance. 

The Magistrate held that both those objections had been raised 
before his predecessor in 1891, and had been ovormled, and that 
he was, therefore, precluded from re-hearing them as decided 
by the Allahabad High Court in Laraili v. Bam DiaW^^ He was 
further of opinion that as the applicant had not e'vecuted the 
decree for restitution of oonjugxl rights, he was nob entitled to 
the relief he claimed. He, therefore, dibinis^cd the application. 

Against this order of dismissal, BnlaldJas applied to the High 
Court under its criminal and revisional juribdiction. 

Gomrdlian 2L Trqndi for applicant. 

Ganj)%t iS. Bxo for opponent. 

Paesons, C. J. (Acting) : — The authorities show that an order 
-t)facml Court’ restitution of conjugal rights supersedes any 
previous order of a Magisc/ate for maintenance, if the wife should 
persist in refusing to live with her husband — ButjwleG jDoomo^iij 

0) (ISSC) 5 All,, 221. 
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v\ Ttli/ia Moodoi(^\ and that a Slag'istratc ought to cancel liis order/ 
or rather to treat it as determined, if the wife failing to comply 
•with tlie decree for rebtitution refuses to live with her luishaiHl 
— In ie Kalidas Mansukram^-^^ 

The Magi<=^tratc in this case has not foimd whether or not tho 
opponent persists in refusing to live uith the applicant. All 
lie Says ib that tlie applicant has not ovecuted the <leeree which 
he obtained for restitution of conjugal rights or sought to obtains 
pobsessiou of his wife. This is beside the case. The Magistrate 
must find whether the wife ha^ obeyed tho decree; if she has* 
not, then she would not be entitled to a inaiubenance order. 

We reverse the order of the Atagistrate and remand the case 
for a rehearing. 

(2) { '870) IZ C’al. W. E., 52 Cj:. Bulings. O) Cnaatnl EeUaon, No. 139 cf 1878. 


APPELLATE CIVIL. 

^(ifore Mr, Justice Pm*'iOnSi Clmf Jmtice ( Mlug), and Mr, Justice Manaie* 

BABA BHAU ICITTlTv (obiginil PaviNTirr), ABP^LI.A^T, ir. NAUESH 
EAi\FCHANDRA am) Ai^rorHEE (obioinab I>efbnda*t&), BBtoPONirEKTS * 

Valmthn^-Conil Fees Ad {VII of 1870). 7, CL 10 (a), CL 4 (r), (d ) ; 

^See, 12 — Ofesi to wliick a suit helongh — Decision as to such class — Ajipeal — 
Fi act let* 

All appeal lies against a decision as to tlse class to wlucE a suit belongs 
sltliongh it does not Ho against a decision as to the \aiuadon of the suit in that 
class. A decision of tho lo^Tor Court, holding that a suit is one for specific per- 
foimance of a contract of sale and to be valued according to tli« amount of tho 
consideration-money j is eppeahible. 

Second appeal from the decision of P. 0. O. Beaman, District 
Judge of Belgaum, confirming m order passed by Rdo BahMur 
6. Limaye, First Class Subordinate Judge. 

Tho plaintiflf brought this suit praying for a declaration that a 
certain purchase made in the name of the first defendant was a 
bendmi transaction for him (the plaintiff) aird for an order tliat-^ 
the defendants should execute a conreyance of the property to ' 
him. The eonsifhu'aiion money for the purchase was Rs. 1,265, 
The Sal)ordinate Judge hedd that the suit was one for specific 
* .'■V'cord Appeal, No. 227 ti 189S. 
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performanco and Ml under clause x (a) o£ section 7 o£ tbe Court 
Fees Act {VII of 1870) and that the plaint should he stamped 
aecoi'ding to the amount of consideration (Rs. 1/265)3 and he 
dismissed the suit, as the plaintiff failed to pay this amount. 

The plaintiff appealed^ contending that the suit was not one 
fox* specific performance and did not fall under clause x (a) of 
section 7^ bub within clause iv^ sub-section (c) or (fJ)^ and had^ 
therefore, been wrongly dismissed. 

The Judge in appeal held, however, that the question was one ' 
of valuation, and that under section 12 of the Court Fees Act 
(VII of 1870) the decisioti of the lower Court was final, and he 
dismissed the appeal. He said : — 

The Judg3 below decided that tba valuation xvas Incorrect, and the terms of 
Ms Older bring the case nnlor s'^cdon 12 of the Court Fees ^ct (VH of 1870). 
That section gives finality to tlie decision of tbe Judge blow, and I must, 
therefore, dh mss thU app'^al, tboiigh Ido not agree with the principle on which 
the leaiMoI Judge appxreiiily valued the claim.” 

The plaintiff preferred a second appeal 

Sadashiv S, Bakhle appeared for the appellant (plaintiff): — 
The lower appeal Court dismissed the plaintifi\ appeal, holding 
that the question was one of valuation and fell within section 12 
of the Court Feet) Act (VII of 1870), which makes the lower 
Court s decision final. But the case does not fall under section 12, 
The question here is nxt a (|uestioa relating to valuation’' within 
the moaning of that section. The question is as to the clause 
under which valuation is to be made. It has been held that the 
question as to the application of a particular section is distinct 
from4he question of making the valuation after determining the 
section. It is only in the latter ease that section 12 of the Court 
Fees Act makes the decision final: sec Ahqji Pamshram v. liam^ 
chandra VUkal KrhUna v. Balkmhna Janmdan^^^ 

Such appeals have been entertained— 0/mnm v. Rmdial<^\ Inna^ 
malai Qhe^ti v. Cloete^] SanJamngji w ScDdaV’^ 

nnrjji V. Ganpaislngjd^\ 

There was no appearance for the respondents. 

(X) F, 1885, 1>. St. (i) (1881) 4 Mid., 2 )4 

<2) (1SSC>) ll) B m , 010. ifl) (1889) 14 6om , S95. 

m 11877) I All , 360. (6 (1892) 17 Bom , 60. 
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Paksons, C. J. (Avti'Su) The Districfc Judge x^efused to hear 
the appeal presented to him on the ground that the vahxatxon made 
hy the Subordinate Judge was final under section 12 of theC^onrt 
Tees Act* The facts are these The phuntiiS sued for a decla* 
ration that tlie put chase in the name of tln^ first defendant was a 
henumi tiansaction and for an mder tint the defendants should 
<*\ecute a conveyance to hinn The Stdioidinate Judge held that 
this was a suit for specific peifonnancc falling under clause x (a) 
section 7 of the Court Fec'^ Ac'C th it the plaint should he 
stamped according to the amount of the consideration money for 
the purchase^ winch was lls, and dismiss('d the suit on the 

plaintiff failing to pay this amount. Plaintiff appealed on the 
ground that his suit fell under clause iv (c) or (^/) and had been 
urondv dismissed, 

O , 

TJio dismissal order was clcaily appealable, and the District 
Judge ought to have entertained the appeal. There was no 
(juestion of valuition I'aistd in it, for the only valuation made, 
j ?r., the V alue of the consideration, was admitted, but the order 
was contested on the ground that the Subordinate Judge was 
wrong in holding that the suit fell within a certain class of cases 
as defined in the Couit Fees Act ; in other words, it was con- 
tended that the Sub jrdinate Judge was wiong, in law, in holding 
that the suit was one for specific peifonnancc, since it was one 
for a declaiatory decree whore consecpicntial relief v\as prayed. 

The distinction between cases in wliieh the \aluation of 
property is in dispute and cases in which the application of 
the law is questioned is cleaily drawn in Jhaji l\u ashram x. 
JiamchamJitv lihlmajv^K It is not so clearly expressed in the 
Full Bench case of Vltlud Krishna v. Balkfishna /awnic/an but 
the principle therein laid down that ' on the question of u liether 
or not any particular suit was one admitting of valuation by the 
Judge an appeal lies depends upon the same distinction, r'r., 
that a decision has to be come to, fiist, as to the class under which 
a stub falls, and secondly, upon its valuation in that class, and 
that an appeal lies from the former In Kashinaih Karayan 
Govitida Piraji^\ the decision should have been made to restj,;; 

O) P. J.,a88S, p. 34. (2| (188G) 10 Bom , 010. 

' iS; (1800) 15 Bom, 83. 



VOL. XXIIL] 


BOMBAY SERIES. 


489 ♦ 


not upon valnatioti, bat upon the improper inelusion of the suit 
within the cla«s of cases to which section 17 was applicable^ So, 
too, in v* G the Court entertained the 

appeal becanse the lower Court had held that the suit fell under 
* clause ii when it really fell under danse iv of section 7. In 
C/iimia V. thcie was no question of valuation, but the 

appeal was entestained so as to determine whether this suit is 
one in which specific lelief is sought or not, so as to determine 
under what class of eases it falls for the pm pose of the Coui*t 
Fees Act/^ In Anmmahn Llieiti Chefei^^ an appeal was held to 
lie from the decision of a Com t in respect of the class in which 
a suit ranks. In the present case, the order of the Subordinate 
Judge is questioned on the same ground, and we are of opinion 
that on that point an appeal lies. 

We reverse the decree of the lower appellate Court, and remand 
the appeal for trial on the ineiits. Costs to abide the i'csult, 

Ranaue, J.:— -Ill this ease the suit was brought foi a declaration 
that the appelUnt-plaintift' was the owner of the land, and that 
the deed of sale in legard to it was taken in defendant's name as 
benamidar for the plaintiff. There was a f m ther prayer to the 
effect that defendant should bo leqiiiied to pass a deed of convey- 
ance to plaintiff*. The claim ^\as aalued at 50 rupees, and Court 
fees were paid accordingly. The Court of first instance held that 
the valuation should be according to the amount for which the 
sale-deed was passed. The plaintiff failed to pay the additional 
fees, and his suit was dismissed. In appeal, the Distiict Judge 
held that no appeal lay to him, as the decision of the Court of first 
instance was final under section 12 of the Court Fees Act. 

There can be no doubt that the lower appellate Couri was 
deal ly wrong in dismitesiug the appeal before it on the ground 
of the alleged finality of the order made under section 12. 
There weie, no doubt, earlier rulings which might lead to such 
an inference — Madhaimo w The CoUedor of T/iaua^^> 
and Mauoiar Ganesh v. JBuwa Eamoharandas^^ but the whole 
subject was carefully consiC.’ ed \n Vithal Krishna v, Balknshm 

0) (1892) 17 ?ow , 56 (3) (18S1) 1 Mad , 20i 

(^> (1877) 1 All., 360 0) (1877) 2 Bom , 145. 

<5) (1877) 2 Bom , 
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JanoTthiu oncl ifc wa«i kid down that an appeal lies against the 
decision of the question whether any paiticnlni suit wnis one 
admitting of valuation by the Judge \ hut if a valuation made by 
him is within his pi oper functions^ its essential elements cannot 
be cvaiuined into in appeal This i tiling was followed by this 
Couitiii BiwdLinliUjji w ^ and v. 

])ahu\oji^ I 'i he ^kleutta High Couit has taken this same view 
in Ajoodh^(^ PerAt(fd\, (haigtf Posluul’^^ Rajlri^fo Baneijee w 
Bama Saihulvne Jkmee'''^'^ and (tuarja JfoHcc ChomViraui %. Goi^al 
Chnnclor The Allahabid High Court has taken a different 

view of the section in Bullaran Pai v Gohiml Nafh Tucari but 
the Madras High Court has prcferied to follow in hkimivm v. 

ihQ Calcutti ruling in Ajmlhr/a Perskal t# Gnnffrt 

Pen/ual, 

The Bombay decision noticed above lei\es no doubt on the 
point that the decision of the question of law as to whether 
a pat ticulir suit falls within section 7, clause 4 (6) aud (d), or 
whether it is a suit for which ad lalorem duty should be paid, is 
appealable. 

For these reasons, I would reveiso the decisiox of the lower 
appellate Court, and remand the appeal to the District Court to- 
be disposedi of according to law. 


1,1 boll) 10 lloni , GIO 
U> (ISij'i) 11 ISom , 3U3. 
(1) (IbOJ) 17 How., 51 
(4) (ISSiO) G Col , 210. 


Decree letersed aiul c/ise lemanded. 

(» (1S75) 23 C.il , W E , 290. 

Co (1871) 19 tal, W. H , 2 1. 
i7 (1800) li All , 129. 

W (1800) 11 Mail IbO. 
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CRIMINAL ilEVXSION. 


S(foie2fi Justice PauoHs, Chief Justice (Achuff), and .Vn Jiutice Jtmade, 
Ilf m JlYANJr ADAMJL* 

Crimiml Pioudiiie Code (Act T of 1893), &c. 557~~Pteir(lei—Jp£iiinf/i)eue of a 
:pUadrr to act as Prestdeu t/ Ua^istratc—’Ap^oiitimenf nofforhuUcn ly the Cede^ 
The appointment of a pleader to act as a Magistrats is not forbiddett bj 
sstjtion 657 or any other provision of the Code of Oriminal Preeaduro (Aol ^ if ’, 
1898). 


* Cii’tiinal Api>li(*atTon for HeVi'.iCn, No, 2^15 of IS&8. » 
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After the Crimhiai Piocednre Code of 180^ hal owo mio foice* a |tiiiolHiiig 
pleader was apponitod to ict as a Frosidoiier Magktiate* C>n his appomtiuorit 
he ga\o lip piMctisIng anti not piaotisiwg at the timo the aeen^ed tiled 
and con^lcto(l I)> hha of tluft Ihe accused applied to the High Couit, iu rovi- 
hioii, to (]iiash the conMctum, on the ground tint tluappoinimcnt of the M 
tide contmvenod the pxovisions of soe^lon oi>7 td the (^ole of Onnunal 1 w- 
cedure. 

J/t /tf, that section r»o7 of tlu CtdcMlosnut ded %Mth appointment uid !nd 
no a|>plic itloii to the piesent ttse, as the Migisira^i. was not piattmng it the 
time tlio accused was tried ai tl ioiuicte<U 

AprLfCiTio^^ imder section t35 of the Ciiminal Proeetlure 
Coda (Act V of ISDS), 

Mr. S. B. Spencer was a pleader of the High l^ourk piacfcising^ 
for the most pai't, in the Piesidency Magistrates' Courts. 

On the 27th July, 1S98, Mr. Spencer was appointed to act as 
Pouith Presidency Magistiate in place of Khun Bahildur P* II* 
Dastur. As soon as the appointment was made, he ceased to 
practise. 

On the SOth August, 189<S, the accused was charged before 
Mr. Spencer with theft. The accused ^^as convicted and sen- 
tenced to six months* rigorous imprisonment. 

The accused thereupon applied to the High (’'ourt under its re* 
visional jurisdiction, contending that the conviction illegal, 
as the appointment of Air. Spencer to act a Presidency Magis- 
trate was in contiavention of section 557 of the Ciiminal Froce-* 
dure Code. 

The High Court sent for the record of the ease. 

JBramon (with liim EidtoHji R Re^ni and Jliandj/iai XanaMm!) 
for the accused* -The appointment of Mr. Bpimeer to act as a 
Presidency Magistiate vias m\alid under section 5o7 of the now 
Code of Criminal Procedure (Act V of 1835} as he was |>x*aetising 
exclusively in the Presidency Magistrates^ Courts till the date of 
Ills appointment. From ihe Draft Bill (as printed in the Gazeffe 
of TufUa, 1898, Pai-t VI, pages S2'83) it appears that the section 
as originally drafted was much wider in its scope than the section 
as it now stands. It disqualified every pleader from sitting as a 
Magistrate in the Presidency towms* The disqualification is I 
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limited to those pleaders only who practise in the Presidency 
llagistiMtes^ Courts. This disqualification is based on public 
policy^ and the intention of the Legislature appears to be to 
prevent pleaders who practise in the Magistrates' Courts from 
acting as Magistrates in those Court's. 

Lan(/f Advocate General, for the Crown : —Section 557 of the 
new Code does not deal with the appointment of a pleader to act 
as a Presidency Magistrate. The section does not say that no 
pleader slxall be '' appointed/^ bub the words used are, no pleader 
shall sit. This means that a pleader cannot practise and at 
the same time sit as a Magistrate in the Presidency Magistrates' 
Courts. The section was intended to check the pnxctice prevail- 
ing in the North-West Provinces and in the Bengal Presidency^ 
where pleaders used to act as Honorary -Magistrates * without 
ceasing to practise. The section has no application to the pre- 
sent ease, as STr. Spencer gave up practising as soon as he was 
appointed. He is not, therefore, disqualified from sitting as a 
IVesidency Magistrate, 

IbiBsoKS, C. J, (Actixg) : —It has been argued before us that the 
conviction in this case by the Acting Presidency Magistrate (Mr. 
Spencer) is illegal, because his appointment to act as a Presidency 
Magistrate, dated the 27th July, 1898, contravenes the provisions 
of section 557 of the Criminal Procedure Code. That section, how- 
ever, does not deal with appointments; all it siys is that 
pleader who practises in the Court of any Magistrate in a Presi- 
dency town or district shall sit as a Magistrate in such Court or 
in any Court witliiu the jurisdiction of such Courts ’ Fortunate- 
ly it is unnecessary for us to inquire into the object, meaning or 
geneml application o£ the section, or even to endeavour to ascer- 
tain what would happen if a pleader did practise and sit as a 
Magistrate in any Court. It is sufficient to say that Mr. Spencer 
has not done so in this case. lie was a pleader when he was 
appointed to act as a Presidency Magistrate. The appointment 
of a p'eader to act as a Magistrate is not forbidden by any pro- 
vision of the Code. On appointment he gave up pr actising, and 
he does not now practise. The section has, therefore, h ^ applica-' 
tion to him. We dismiss the application. 
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Before Mr* JuUke ParaonSf Gldef Justice {Acting) and Mr. Justice JRanade, 

QUEEK-EMPEE;iS v. BHAU. 

Criminal Procedure Code {Act V (^1S9S), See. 337 — Pardon tendered to one 

of the accused — Approver— Trial of approver for nonfidfilinent of the 

condition on which pcmton loas offered- Practice*. 

No action can be ialcen agiinst; a person wlio lias acccp^jcd a pardon for broach 
of tlio condition on wlileh tlie pardon wag tender el until after the case in the 
Conrt of Session lias been finished, and then his trial shonld be comraenced 
de novo. 

Reference under section 43S of the Code of Criminal Pi'oce- 
dure (Act V of 18DS) by J. B. Alcock, Sessions Judge of Nasik. 

The reference was in the following terms : — 

I have the honour to submit, for the High Courtis revisional orders, the 
magisterial record of proceedings in the case of Imperat) iw v. Bliautalad 
Bhiva and others committed to the Sesbions Oourfc by H. 0, Brooke, Egquiro, 
Magistrate, First Class, Hdslk, 

** Accused No. 1, Bhau valad Bhiva, accepted a tender of pardon made to him by 
Mr, Brooke, and gave evidence as a witness. The Magistrate thought that he 
gaYO false evidence on certain points, though he has not given good reasons for 
thinking so, and declared the tender of pardon forfeited on the Ifilh Aligns-^, 
1898* The pardon was tendered on the 2nd Augusb 1898. The evidence of the 
witnesses for the prosecution was concluded on 6th August, 1893. The accused 
were examined on the I6th Aitgust. It appears, therefore, that the evidence for 
the prosecution uas not taken in the pressnee of the accused Bhau, and he was 
not in the position of an accused person during the hearing of that evidence. 

** Following the ruling of the Higli C^ourts in Indian Law Bepoids, 14 xilUhabad, 
3S6, and 15 Madras, 352, 1 hold that the commitment of accused No* 1, Bhau, is 
not legal, and that he canno'*' be tried until after the disposal of the cube against 
the other accused* 

" I, therefore, recommend that the committal of accused No. 1, Bhau valad 
Bhiva, may be quashed.” 

This reference canie on for hearing before a Division Bench 
(Parsons^ C. J., and Ranade, J .). 

There was no appearance for the Crown or for the accused. 
Parsons^ 0. J* (Acting) :~Tho Magistrate^ being of opinion that 
the accused No* 1 had not complied wdtli the condition on which the 

*' Ciiiuinal Ileferciice, Ko^ 109 of 1898, 
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temler of pardon was made to liim, committed him along with the 
other accu'.cd for trial by the Sessions Court. *We think that 
the commitment is illegal. Section 337 of the Code of Criminal 
Procedure provides that every person accepting a pardon shall be 
examined as a witness in the case^ and if not on bail shall be detain- 
ed in custody until tlie termination of the trial by the Cotirt of 
Session, It seems, therefore, to be clear that nothing can bo done 
against him till after the case in the Court of Session has been 
finished, and that then his trial sliould be commenced de uoco* 
This is what has been decided by the other High C^ourts in India 
- — v! Empran v. Qitem 

T, relnwl(*r‘^\ Queai Jh'pro Das$'^\ hi re JopitJee hurama^ 
nuJe (lucfii Bmprr^^ v, — and we follow them. The 

commitment is quashed. After the trial in the Sessions Court 
is finishc<l, procecdiiigs can, if it is thoiight necessary, be taken 
against him. 

(1) (1S91) ] i All» 880. (1878) 10 Cal, W, R., 13 (Cr. Rul, ) 

(A (1892) 11 AIL, 502. <*0 (IShO) 7 Cal L. B., 66, 

6''^ (1S70) 1 i Cal W. E., 10 ^Cr. Eul.) ^*1) (1802) 15 Mail, 352. 
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JJefoje 3fr. Juisflee Pap'soihs and 3L\ Justice jRanade* 

XAEAYAX ffOVIXD r. YISAJIA 

Cruiuned Proadare Code {Aoi A ifj 1882), 522, 528, 521 — Ordt^ to 

rcsbrr posxtsloii af untnuneahlc 

An order made wiuLr s^ntiem 522 ul tlie CVimhyal Proecdure Cede (Act X of 
1882) mtoiiug i^osbossimi of bmioYeahlc puipeitj to ii poison uho has Ijcon cljs- 
popscssod of it hy nominal force, ih an independent older ami may be made siih- 
boqiicntly to the date of the conviction of iho offender. Ii need not be male 
at the same time as ilic eonvictiom 

The cabe eonteuiplatod by peotiun 522 is iha^ of a iieison in i)o.Hsossion (the 
eomplamani) being di^^possobsed by force by another perbon (the aeetised) and 
the latter being in iiibso^sion at the daio of coinietion. In such a case the 
hsetion gives tho hfagistr.i^o power to order pjs^'Sblon to be ro stored to Urn ' 
complainant. In tho case of a proper oider, thiid x)oi‘sons could not be affee'ed; i . 
5f they are, the order is not thereby m^cessarily imidid. Clauso 2 of tho seotto , - 
gives them a remedy by civil suit. 

Crimhml iJefercncc, Xo. ^9 oi 1808, 
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On 27tK Septcmbcrj 1897, coinpliiinant charged one Eavio with cilminal 
irespa&s tinder section 447 of the Indian Penal Code (Act XLV of 1800). He 
alleged that in the previous Ravlo had entered into possc«?sion of the 

land and sowed rice upon it, and that when in the month of September, 189/, 
he (llie eomi>lainanl) went to the field, Ravlo had turned him ont by force 
and lefused to vacate the land. On the 17th November, 1897, the case was heaid 
by the Third Class Mag’s^rate, who convicted Eavlo of the offence charged. 

On the foUov ing day (IS-'h Hovomber, 1897) the complainant applied to 
the Magistiate vnder see ion 522 of tlie Code of Ciiminal Piccodtre (Act X of 
1882) to be restoicd to possession of the land and of the standing crops. The 
Hagls'^ratc ordeied prssession of the land to be lestorcd to the complainant but 
attached tlic crops under Chapter XLIII of the Ciiminal Piococluie Code. 

Thereupon one Tisaji in^eivened and claimed the ciops as ha\irg been sown 
by himself. ehnim was disallowed, and the crops were ordeied to be sold 
and Hie proceeds Ci'edUed to Govcuiment under sections 523 and 524 of the 
Code. 

Held, that the order made by the Maglfetia-'e under section 522 restoring 
possession of the lard to the compTuiuint was bad, because it did not appear that 
Ihc ofl'ence of whicli tlie accused was com icted was attended wnth ciiminal force, 
and that the dispossession was cine to the u^o of snch foice. The illegal entry 
<co iiplalned of had taken place in July, 1897. The accused then took posso't.sion, 
•and in September, being tlmn still in possession, forcibly resisted the complainant 
when he attempted to euler upon llu land. The complainant, how’ever, did not 
charge the accused wdtli tliis assault, but with the trespass w'hieli had taken 
in July. It is only when the ac/ual use of criminal force leads to dispohScssioii 
that an order undei section 522 can be made. 

Heidi also, that the order passed under sections 523 and 524 wbh leferenee to 
ihe crops weic illegal. The crops wore not property in respect of which the 
offence was commuted, nor were tliey used in the commission of the offence. 
They were not such property" as is referred to in section 617, 523 or 524 of 
the Criminal Procedure Code. 

Held, also, tha'- the Tliird Class Magistrate, as such, had no authoiity fo make 
an order under section 624. 

Repehexck under section 438 of the Criminal Procedure Code 
<Act X of 1882). 

* On the 27th September^ 1897^ complainant Narayan charged 
the accused Ravlo with criminal trespass upon his field under 
section 117 of the Indian Penal Code (Act XLV of 1860), 

The complainant stated that in July, 1837^ Ravlo had illegally 
entered upon the land in question and sowed rice there, and that 
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in September, when the complainant went to the field, Ravlo had 
turned him out of it and had refused to vacate the land. 

The case was heaidby the Third Class Magistrate on the 17th 
November, 1897^ and he convicted Ravlo of the offence charged. 

On the following day (iSth November, 1897) the complainant 
applied to the Magistrate under section 522 of the Criminal Pro* 
cedure Code (Act X of 18S2) to be put into possession of the laud 
and of the rice crop on it. The Magistrate thereupon ordered 
possession to be given to the complainant, but directed that the 
crop should be attached uinler Chaptoi XTjIII of the Oiiuiinal 
Procedure Code. Subsequentlj”, however, as Ravlo disclaimed all 
interest in the crop^ the Magistiatc ordered that after deducting 
expenses it should be made over to the complainant. 

One Tisaji then intervened and claimed the crops, alleging 
that he had sovi n them, but his claim was disallowed. 

Pofese&sion of the land was duly given to the complainant on the 
29th January, 1898, but the crops were subsequently sold under 
sections 523 and 524 of the Criminal Piocodure Code (Act X of 
188 :i) and the pi’oceeds credited to Government. 

Visaji then applied to the Distiicb Magistrate, alleging that he 
Imd been in possession both of the land and the crops, and had 
been illegally depiived of both by fchc order made by the Third 
Class Magistrate. The Distiict Magistiate thereupon made this 
reference to the High Court, being of opinion that the order 
made by the Third Class Magistrate under section 522 on the ISfch 
November, 1897, was illegal, because (1) it had not been made at 
the time of the conviction and (2) because it prejudiced the right 
of the intervenor Visaji, contrary to clause 2 of that section. 

The reference was m follo^vs : — 

It appears to me tliat an order under section 522 must be 
passed at the time of conviction, not subseituently, as was done 
here. The words of the section are ^ whenever a person is con^ 
vioteeV not ‘has been convicted/ In that ease I might have 
considered the order when hearing the appeal from the convic- 
tion. But as it is, the order stands separate, and there |s’ 
appeal from |t. 
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^'Besides the above reason, I think the order is bad, as it 
prejudices the right of a third party who was not concerned in 
the original criminal case/* 

The reference was heard by a Divisional Bench (Paisons and 
Banade, JJ.). 

G, S* ihilgavicar for complainant. 

B. iV. Athavh for Visaji. 

Pahsojsts, J. ; — The District Magistrate has refeired this ease on 
the ground that the order of the Third Class Magistrate passed 
under section 522 of the Code of Criminal Procedure is illegal, 
because it was not passed at the time of conviction and because 
it prejudices the right of a third party who was not concerned in 
the original criminal case. The first objection I do not consider 
to be a tenable one in the present case. The District Magistrate 
considers that the use of the words convicted” necessitates a 
simultaneous order of restoration which would not have been 
so had the words used been has been convicted,^* but I do not 
think his view is conect. All that the words mean is that there 
must be a conviction first had, and then the order can be made. 
No Magistrate probably would make such an order unless he 
was asked to do so, and there must be some time allowed for that. 
Similar words are used in section 519, but there an application 
is provided for. Section 522 makes no mention of any application, 
but the words used clearly allow of such being made and give 
jurisdiction to the Magistrate to make the order after conviction 
on such application. His order may bo considered to be but a 
continuation of the former proceedings, and he would be the 
best person to judge whether or not on account of delay the 
application should be granted. Here there was no delay. The 
application was made immediately after the conviction, and the 
order of the Magistrate was passed on the 26 th November. 

The second objection raised by the District Magistrate seems 
to be dealt with and provided for by clause 2 of section 522. 
What the law evidently contemplates is the case of a person in 
possession (the complainant) being dispossessed by force by an- 
other person (the accused) and the latter being in possession at the 
date of conviction. In such a case it gives the Magistrate power 
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to order the complainant to be restoiod to possession. In the 
case ot a proper older, thud persons could not be affected ; if 
they aie, then they are given a remedy by civil suit, and the 
order would not on that account be neeessaiily bad. 

In the present case, howevei, the order is bad, because, as 
pointed outby iny colleague, the complainant was not dispossessed 
by the accused by force. The accused had possession both prior 
to and at the time the foicc was used. The order, therefore, must 
be reversed. 

The other orders passed hy the Third Class ilagistrate as to 
the cutting, gatheiiag, stoiing, and afteiwards selling the crops 
that were on the land, are clearly illegal. The j\Iagistiate seeks 
to justify them under sections 523 and 32 1 , hut section 528 has 
no application to the case, and the Magistrate was not empower- 
ed to act at all under section 524. These orders must also be 
rev eised. 

HasADb, J. The principal point raised in this reference .relates 
to the construction to he placed on section 522 of the Code, and 
appears not to have been previously'- decided in any reported 
case. It was formeily raised in a reference made to the Cal- 
cutta High Court, but the ease was disposed of on other grounds 
which made it unnece^isaiy to decide the question — Bum Chun- 
iha Bond y. Jit^aiidrM 

The facts so far as they bear on the point to be considered 
appear to be, shortly, these. One Naiayaii (lovmd obtained pos- 
session tbrougb the Court of a cei tain field in e'tccntion of his 
decree against Bavlo Bhagwant in September, Ibid. On 27th 
September, 1807, Narayaii brought a comiilamt against Ravlo of 
criminal .trespass under section 4 17, in which he stated that Ravlo 
had illegally entered upon possession of the land about a month 
and a half previously, and sowed it with rice, and when Narayan 
went to the field, Ravlo pushed him out and refused to vacate 
the laud or pass a halulayut. The complaint was heard by a 
Third Class Magistrate, who convicted Ravlo under section 447, 
and fined him Rs, 15 on I7th iSfovembor, lvS37. The Magistrate 
found tliat Narayan had obtained possession through the Court, 
to icm) SaOul, 431, 
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and that Ravlo had illegally entered upon the land and raised a 

lice crop on it and had pushed out Karayan ■when he went to Kabayah 

the land in Septcmher^ 1897* On the 18th of November, 1837, Ym\Jh 

Narayan applied under section 522 to be placed in possession of 

the land ■with the lice crop in it. The Magistrate passe 1 an 

Older directing that possession of the land should be given to 

Narayan, and that the crops should be attached under Chapter 

XLIII. Later on, as Ravlo had disclaimed all interest in the 

crops, the Magistrate directed that after deducting expenses the 

crops should be given to Narayan. 

At this stage one Visa^i intervened, and j)ut in a claim to the 
crops as having been sown by him. His objection was over- 
ruled, and the land was made over into Narajan^s possession on 
29th January, 1898. The ciops were subsequently sold under 
sections 523 and 524, and the proceeds were ciedited to Govern- 
ment. Yisaji, the intervenor, then applied to the District Magis- 
trate complaining that he was in possession of the land and had 
i^ised the crops, and that he was illegally depiived of the posses- 
sion of both. The District Magistrate theieupon made the pre- 
sent reference on the ground that the order about the restoration 
of the possession of the land was illegally made, as such an older 
under section 522 can only bo made at the time of the conviction, 
and not subsequently. He was of opinion that the order could 
not be enforced against the intervenor Visaji. 

I do not think that the order in question was illegal on either 
of the grounds stated in the reference. The words used in sec- 
tion 522 are whenever a person is convicted and might suggest 
the interpretation put upon them by the District Magistrate that 
the order about the possession of the land must be made simul- 
taneously with the conviction of the offence. On a careful con- 
sideration, however, of the other sections in the same chapter, 
which relate to the disposal of moveable property in respect of 
which an offence has been committed, it is clear that this order 
is an independent order, and all that section 522 contemplates 
is that the order can only be made on conviction of the offence, 
f hese are the very words used in section 521, which precedes 
sectiom522. Section 520 similarly empowers Courts of Appeal 
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or Revisiou to make any order modifying orders made under 
sections 517, 518, 619, Section 519 expressly contemplates a 
separata application in respect of oi dors to be passed under it 
after conviction. The ruling in Mokvnl Lttefmi Dim v. Pallat 
La!D^'>, on the corresponding section 53 i of the old code, shows 
that the order is to be based on the finding. The words used 
in the judgment arc “the foundation of the order should be the 
finding of the Court,” In Sam CJiandm Boral v. 
the application was mado .six months after the conviction. 
The legality of the order was questioned on this ground, but 
as the point Avas not decided, no great stress can bo laid on this 
ruling. On the whole, however, it appears to me that the order 
in this case made on an application presented the next day after 
the conviction, was not illegal on the ground stated in the refer- 
ence. 

As regards the second ground, it is clear that the law has 
provided in paragraph 2 of the section an express remedy for the 
third parties dispossessed without right, and the intervener Visa ji 
must be left to his remedy. 

While I do not think that the order of the Third Class Magis- 
trate can be set aside on the grounds set forth in the reference, 
I feel satisfied that the oi’der is illegal on two other grounds, 
Avhich affect its merits. The section evidently contemplates (1) 
that the offence of which the accused is convicted must be an 
offence attended by criminal force, and (2) that tbe Court must 
be satisfied that the dispossession was due to the use of such 
force. Neither of these conditions arc satisfied in the present 
case. The offence charged was criminal trespass, which is de- 
fined in section. 441 of the Indian Penal Code. Criminal force is 
defined in section 350, Indian Penal Code. Criminal force is not 
a necessary element or ingredient of criminal trespass, though 
when the trespass is committed with an intent to annoy or 
insult or intimidate, there may he such an ingredient. In the 
present case, the illegal entry ou the land, according to the com- 
plainant himself, took place in July, 1897, when Ravlo is alleged 
to have sown it with rice. Complainant went to the place to- 

Cl) (1876) 28 Cal. W. B. 154. Ed. W 1897) 25 Oab, iZk, 
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wards the close of September^ and Ravio refused to vacate or 
pass a kalnld^aty and pushed out coinplamani Complainant did 
^ not bring any charge for this assault^ but complained of the 
trespass which took place some months before. Under these cir- 
cumstances^ it is clear that the offence complained of was not 
attended by criminal force^ nor did the use of such force cause 
the dispossession. The decision in Molitint Licclimi Vasa Y. Pallat 
shows clearly that the actual use of criminal force leading 
to the dispossession complained of^ is a necessary condition^ and 
it is onlj’’ where this is the case that an order under section 522 
can be passed. The decision in Bam Ohandia Boval v. Jiiyan* 
iU shows clearly that the words Offence attended by ciiminal 
force ” mean an offence of which criminal force is an ingredient. 
Mere show of criminal force will not suffice to satisfy the require- 
ments of the section. There must be actual use of force, and 
of criminal force resulting in the dispossession. Both these 
necessary ingredients are wanting in the present case^, and on this 
ground I must hold that the order about restoration of possession 
made by the Third Class Magistrate was without Jurisdiction, 
and must be set aside. 

The order about the crops was also clearly illegal; as these 
crops were not property in respect of which the offence was 
committed, nor were these crops property used in the commission 
of the offence. The Magistrate could not, therefore, deal with 
them under section 517, nor could he deal with them, as he pro- 
fessed to deal, under sections 523 and 524, as they were not 
property referred to in section 51, or alleged or suspected to be 
stolen. As a Third Class Magistrate, he had, further, no authority 
to act under section 524 in directing that the crops should he sold 
and the proceeds should be credited to Government. 

>« 

Under these circumstances I would reverse both the order 
about the possession of the land and the disposal of the crops* 

Order reversed , 


501 


189S. 


Hakayak 

Visa.)!. 


(1) (1875) 23 Cal. W. B., 64., Or. Rul. 


m (1897) 25 Cal.. 434. 



THE INDIAN LAW EEPORTS. [VOL. XXIII. 


APPELLATE CIVIL. 


before &ir X. A, KcrJuid'^ Jl7., iUiitf an I Ma Jastke Mflfon* 

KKHir SlilYARAM MARWABI, Puiktipf, GENU BABAJi: 

?(WAR, DnrENi)Ai7T.5^ 

CivH Procediu'i Code {.h f XIV of /V<r. 2o7Jt — UnciUim oj deoree-^A'jrte* 

menthetima a jathjnmiUcndUor and 0 i)evs')n oths,' iJi^n the judtpnenl-deUor 
— Post 1 ^ 0)0 limit of c I'f cfUi on * 

Tlie pr<jriMom o£ section lM 7A of Uic Civil Uiocedure (.‘od(> (Act XIV of 
1S83) do noi include within thtdr scope an agreoinout between a judgment* 
creditor and a pert5<*n other than the judgment-debtor, whereby suoli person, In 
oonsideration o£ the postponomeut o£ the execution of the decree against the 
judguieiib-debtor, undertakes to pay to the judgment-creditor a certain sum of 
money. Such agreements aie, thei'eforo, enforceable although made without 
the sanction of tho C^ourt 

Eefcrexce liy Rao Salieb Rsgliavcndra Eamcliandm Gangoli, 
Subordinate Judge of Klied in tbc Poona District, under section 
617 of the Civil l^rocedure Code (Act XIV of 18S2). 

Kesu Shivram obtained a decree against Krislinaji bin Ilari 
and applied to tho Subordinate Judge for execution. When 
the bailiff of the Court went to attach Krishnajl’s property, one 
Genu Babaji, at Krishnaji's request, gave 2 .^^ liavala^^ or oral 
undertaking to Kesu Shivram (the judgment-creditor) that he 
wotild pay him Es, 30 within mx months from the 4tli August, 
1891, ill consideration of hi.s not attaching the property (and 
^the property accordingly was not then attached). 

This undertaking was not brought to the notice of the Court, 
nor was it sanctioned by it. 

Genu failed to pay the Rs. 10 and Kesu brought this suit 
against him to recover it with interest from the 4lh February, 
1802, up to the 1st March, 1808, 

The Subordinate Judge on tho authority of Vidmn v. II\ir 
held that the Iiavah was an agreement to give time for 
tho satisfaction of the decree, and having been made without the 
sanction of the Court which passed the decree was void under 
section 257A of the Code of Civil Procedure (Act XIY of 1882), 

* Civil Ecferencc, Ho. 8 of 1898. 

0) (1888) 12 Bom^ 499. 
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It was eonteiidccl oe Tbehalf of the plaintiflf that section 25 /A 
applied only to agreements between the parties to the suit or 
decree, and not to this case in which the agteement w^’as made 
%vith a third person. The Subordinate Judge, having regard to 
the fact that the rulings in Jiamji ^ Smmh'^ao y. 

Kasldnatli^^'^ and Baalc of Bengal v. Vycibho^ Qangjh^'^ not being 
expressly dissented from in Beera Nema v. Festonji'^^ , x^eferred 
the following points to the High Court for decision : — ► 

“1. Is the havala or oral agreement in this case enforce- 
able under section 257A of the Code of Civil Procedure, ha%dng 
x^egard to the recent ruling of the Honourable High Court of 
Bombay in Ileera Nema v. Peslonji ^ 

2. Is the plaintiff entibled to claim interest hy way of 
damages for breach of any such agreement ? 

3. Is an agreement made by a third person at the request of 
a judgment-debtor for satisfaction of a judgment-debt enforceable, 
when, in pursuance of such agreement, time is given to such 
third person to pay the whole or any part of the judgment-debt ? 

i. Is it necessary to bring any such agreement within the 
purview of the first part of section 257 A that it should provide 
better terms for the decree-holder than the decree gives him ? 

The opinion of the Subordinate Judge on the above points 
was in the negative. 

Balaji A, BJiagaval (gmkus euw^ for the plaintiff: — Sec- 
tion 25 7 A applies only to agreements between parties to a suit 
or decree— v. Mahomed WalU^''*, Ilaralehml v. 2^ota- 
ram^’^K The agreement here is not between judgment-creditor 
and judgment-debtor, but between the judgment-ci’editor and a 
third person. It does not, therefore, fall within the purview of 
section 25 7 A The section is not applicable to third parties, 
because it relates to proceedings in execution. Whex'e third 
parties are concerned, the Legislature has made a distinct pxwi- 
sion. To allow third parties to certify, would amount to add- 

0) (1898) 22 Bmi„ C11. 

(s)(lS9S) 22 Bom., 693, 

(J) (1839) 13 Bern., G 7 I. 
in P. J., 1889, p. 377. 


1898. 


Kestt 

f/. 

Gukv. 


(l}(1889) 13 Bom., 671, 
(2) (1890) U Born., 419. 
(1891) 16 Boni., C18. 
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fog them as parties to a deeree. The laibt clause of the section 
assumes that the judgment-dehtor must always he a party to the 
ngteement. It provides that the surplus, if any, should be reco- 
vered by the Judgmont-dehtor, This show.s that a third peison 
can neither come in under the seebioii, nor can be affected by it. 

Ohiii/aMitni J. ]iclc {itmieu'i curue) for the defendant: — The 
wording of the section is general. It says “ every agreement to 
give time, &c.” It, therefore, includes an agreement between a 
jadgnient-creditor and a third person. It should not be limited 
in application to agreements between jadgment-ercditois and 
judgment-debtors only — Vi-^hniiv. Ilnr P«teP'; Eeera Nmm v. 
Festonji Diissabho^^-K 

Tho section is not limited in its application to execution 
proceedings only : it is applied to suits also. The object of the 
section is to avoid delay in execution of decrees and to afford 
protection to judgment-debtor’s. Both the objects would be 
defeated if the agreement in question is held enforceable. A 
judgment-debtor, instead of being protected from pressure, ■will 
be oppressed both by tho judgment-creditor and the third person. 

The last clause of the section should be read with the second 
clause and not with the first clause, because the first clause deals 
only with agreements to give time for the satisfaction of the 
judgment debt, while the second and third clauses deal with 
agreements for the satisfaction of a judgment-debt. 

The following authorities were also cited in argument 
A/heappav. Ahmed Saheb^'' •, IXxtlum Chandv. Ta/tamnimsaBibl^^ , 
Dan Baliadxtr v. Jnamli Prasaxl 

Vmi Curiam , — The principal question involved in this refer- 
ence is whether the provisions of section 2 57 A of the Civil Proce- 
dure Code include within their scope an agreement betwoeu a 
judgment-creditor and a person other than the judgment-debtor, 
whereby such person, in consideration of the postponement of exe- 
cution of the decree against the judgment-debtor, undertakes to 
pay to the judgment-creditor a certain sura of money. In coming 

U) (18'^ n Bom., 499. (3) p. J , 1S91, p 40. 

(2) (1898) 22 Bom , 093- (1889) 16 Calc., 004- 

CIS) (1836) 18 All, 436. 
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to a decision on this point, we have experienced considerahle diffi- 
culty. Had the matter been les Integra^ the objections to limiting 
the meaning of the words every agreement to give time for the 
satisfaction of a judg nient-debtor so as to exclude agreements of 
the kind above described^ might have seemed insuperable, for 
it might fairly have been contended that such transactions came 
within the terms of the section and that it was by no means certain 
that they did not fall equally within its intention. But the case 
of Haralchdncl v. Totaram^^^ is an express authority for holding 
that where one of the parties to the agreement is not a party 
to the decree, section 237A cannot be applied. The decision in 
Vishnu V. Bin PuieU-^ leads, it is true, to a contrary conclusion, 
but with this exception the ten<leney of all the cases on the subject, 
to which we have been referied, supports the dictum in Bdmji v, 
Mahomed WalliO^ that section 257A applies only between the 
parties to the deeiee. 

In these ciicumstances we do not feel that we should be jus- 
tified in departing from the current of decisions expressing the 
views of a series of Judges during a considerable period. Trans- 
actions may have been entered into on the faith of these decisions, 
and we think it would be unfortunate if we were compelled now 
to hold that they were wrong. But this seems unnecessary. 
The last clause of the section which assumes that the judg- 
ment-debtor must always be a party to the agreement, indicates 
the class of agreement to which the section refers. One of the 
objects of the section probably was to protect the Judgment- 
debtor fiom undue piessuie, but it seems les« likely that such 
pressure could be successfully excited on peisons not subject to 
the decree. We must, therefore, answer the first question in the 
affirmative, holding that the h aval a or oial agreement in this case 
is enforceable notwithstanding the provisions of section 257 A 
of the Civil Procedure Code. 

The second question does not admit of a categorical answer. 
There being no agreement to pay interest, and no demand of 
payment apparently having been made in writing under Act 
XXXII of 1839, no interest is due. If the plaintiff proves 

a) P J, 1889, p. m. (18$S) 12 Bobi., 499. 

(3 (1SS9) Ih Bom., 67K 


1898 . 

JCrsir 

Gekf, 



600 


THE IKDIAN LAW BEPOBTR. [VOL. XXIII, 


1888, 

K*Br 

GtKr. 


mm. 


for broach of contract, siteh eoinpen^^ation as appears 
jnst can be awarcleil* 

The thinl and fontih r|tiestion'^ do not appear neces^sary for 
the dc^teinaination of this suit* 

Order aceordinfjh/. 

APPELLATE CIVIL. 

Ik/(m Su* L. A , Ker$hau\ Kt*, Chief Justiee, Mr. Justice FuUon* 

XAHA TAX HAPJ DEYAb \ko othttis (obioin \l Di M>A\n's). XmiCASts 
V. ICEHHAV miYW IM DEVAL (oraoiNAL PiAOTin ), On>n\v\i: 

yf'^ak)^iraf€i ^eoune — Jh*j)armr {umierss 9 of^Mamlatdar’-^Jm isiktlon-^ 

MumlaMurs^ Act {Boin. Act III 0/1870), Sec. L 

’flic as to npailan owners is the same m India as in England, and is 
slated in illnsiraiion Qi) of section 7 of tto Easements Act (Y of 1882), Each 
proprietoi has a light to a roasonahle use of the water as it passes his land, but, 
111 the absence of some special on&toni, ho has no light to clam it bach, or exbar at 
it, so as to deprive othei liparlan owners of like use 

What ivould constitute an unieasonable diveialou of wMter such as to distuxb 
the use of the louei ripaiian owneis, is a question of fact which the LegUhtiiue 
has given a !Mamlatd^i* jiuisdiction to decide, 

Apbligatiox under the extraordinary jurisdiction of the Higb 
Court (section 622 of the Civil Procedure Code^ Act XIV of 
1882) against the decision of E^o Sdhel) hi. A^inekar^ hKm- 
latddr of Alib% in the Thdna District, in a Bummary suit under 
the Mdinlatdars'' Act (Pom. Act III of 1876). 

Suit for injunction. Tim plaintiff alleged that ho was entk 
tied to the use of water which flowed to his rice land through a 
natural water-course and that the defendants had dug a french 
by means of which they diverted the water to their own land. 

The defendants pleaded that the plaintiff had no riglit to the 
water^ and they denied that the Mamlatd^r had jurisdiction to 
hoiiP the suit. 

The ALnnlatddr found that the plaintiff Imd enjoyed th(: U'^e of 
water fioiving through the water- course as alleged; that the de- 
fendants had obstructocl him in ,>^ucli enjoyinont ; and that their 
obstruction had commonced iviihin six months boi'o'o the suit was 
filed. He, therefore, allowed the claim and granted tlic injunction. 

^ Application, No, ICS under cxtraovtlinai'y 3urirt(lu‘tt)n 
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The defendautb applied to the High Court under its extraordi- 
nary jurisdiction, and obtained a n\h nisi calling on the plaintiff 
to show cause why the decision of the Mduilatddr should not be 
set aside. 

F inayal V. Fanade appeared for the applicants (defendants) 
in su2:>port of the rule: — The Mdmlatdar found that the water 
iiowed through a natural water-couisc. Wo are entitled to obtain 
as much water from the watcr-couiNc as we re([uue for our use. 
The (juostion as to what quantity of water is reasonablo for our 
use cannot be decided by the Jlarnlatdtir under his summary 
jurisdiction — Bahajl Ramji v, Bahaji 

Fasiideo O. Bhandaidx.ar for the opponent (plaintiff) showed 
cause. 

Flu CuriAU : —This suit was brought in the Mamlatdar's Court 
by the plaintiff* fo obtain an injunction requiring the defendants 
to I'etraui from causing, or attempting to cause, further disturb- 
ance or obstruction in the use of water from aceitaiii watei- 
course. The Mainlatdar fouud that the plaintiff had been in the 
habit of Using, for the iriigation of his land, the water which 
came by a natural water-course across the defendants^ land, and 
that the defendants had disturbed his enjoyment of this use 
by digging a trench whereby the greater pait of the water was 
diverted on to their own land. The Mamlatdar, therefore, gave 
the injunction sought in terms similar to those contained in 
Schedule 0 to the Act, The defendants have now aj^plied to this 
Court alleging a want of jurisdiction in the Mamlatdar’s Coiut. 
It, therefore, becomes necessary to examine section 4 of the Act 
and the law with regard to water*courses as it aft'ects the rights 
of riparian proprietors. 

The material portions of the section arc as follows* ’*• 

The Oimit sluUl li.uc po^^Cl . . 'N\hen tuiy is cllstuibed or 

oiMshcu an attempt }u*> bion made to disturb oi obb^nici any 
patsoE . , . in the use ofc . . * fiom auy wa^cr-cjinse , , . , 

to issue tin in junction to the poison eiiisingr or ylio lias attempted to cause sucli 
obstrue ion or disturbance requUiug him to lehatii fiom euising oi attempting 
to cru&e any such Ciuthei distiuba’ co oi obstiiiCjiou* 


1893, 
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u, 
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TIic isbues which tlio MaiaUtdar iu such a case is required to 
frame arc : — 

1. Whether the plaintiff is aetiuill}' ia enjoymeiit of the uso 
claimed ? 

2. Whether the defend, mtb are cHstuibiug or ohstructiDg or 
have attempted to disturb or ubsiniet him iu such enjoyment V 

ib W"l) other such disturbance or obstruction or such attempted 
distiu bailee or obstruction fijst eoaimenccd witliin six juonths 
before the suit was tiled ^ 

Now^ there is nothing; in the section torubtiiti the uord*^ water- 
course*^ to ariitieial cliannds. If such restiiction had been in- 
tended^ it would doubtless have been expressed ; but no reason is 
a})parent why it should have been so intended. The Mamlatdar 
has found that this channel was a water-course. The water 
floiibfcless ilowed intennitteuthq but when the rains came, it flow- 
ed in a defined channel or course. It tlius fulfilled the dcGuitiun 
of a natural stream given in the explanation of section 7 of the 
Easements Act* natural stream is a stream, whether per- 
manent or intermittent, tidal or tideless, on the surface of the 
land or under ground, which Hows by the opeiatiun of nature 
only, and in a natural and known course.’' It is impossible to 
say that the channel of such a stream is not a water-cour^je. 

The law iu regard to riparian proprietors is the same in India 
as in England, and is stated iu illustration [Ii) of the same section. 
Each proprietor has a light to a reasunahic use of the water as 
it passes his laud, but iu the tibsence of some special custom or 
easement, he has no light to dam it back or exhaust it so as to 
deprive other riparian owners of like use. This is explained by 
Chief Justice Westropp in The Flrd OoUedor (ff Xdslk 

V, Shamji Dasrai/i^^^ as follows : — All the occupants of land on 
the hanks being eiiually entitled, each occupant, or set of occu- 
pants, is bound to use his right so as not materially to interfere 
with an equally beneficial enjoyment of it by other uecupanfcs.” 

Here, the Mamlatdar, after visiting the spot and taking the 
evidence of the parties, has found that ^is a fact the plaintiff was 
in the habit of using the water of this stream for irrigation, and 
a) (187$) r Bom., 209 at p. m* 
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that quite recently the defendants by draining it off have deprived 
him of nearly the whole of it. The defendants, it is true, were 
entitled, like the plaintiff, to use the water reasonably for purposes 
of irrigation ; but they were not entitled to exhaust it so as to 
deprive the plaintiff of his fair share. If they did so, we think 
their act would constitute a disturbance of the plaintiffs use not- 
withstanding that their operations were wholly conducted within 
the limits of their own land. The pUintiflE^s use would be as 
effectually disturbed by the act of a neighbour in preventing 
the water from reaching him, as it would be i£ that neighbour 
came on to his land and carried it off in buckets. 

What ^vould constitute an unreasonable diversion of the water, 
such as to disturb the use of the lower riparian owner, would be 
a question of fact for the decision of the Mdmlatddr according to 
the circumstances of the case. The question might be a difficult 
one depending on the due apportionment of the water ; but we 
think it is one which the Legislature has given the Mdmlatddr 
jurisdiction to decide, thinking possibly that for water disputes 
a speedier remedy than the ordinary Courts can afford is often 
desirable in the interests of agriculture and for the preservation 
of the peace. The party dissatisfied with the decision can seek 
redress by a regular suit in the Civil Court. 

The learned pleader for the applicants pressed us in argument 
with the decision of this Court in Bahaji jRamji v. Bahaji 
but that was a peculiar case in wdiich the parties relied, not so 
much on their general rights as riparian owners, as on some 
custom by which each ownier in turn had dammed and impounded 
the water. We do not think that we can accept it as an authority 
governing the present ease. The rule must be discharged with 
costs. 

Buie dmliuTged, 

0) (180;) ante p, 47. 
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ORIGINAL CIVIL. 


JBe/bre Mi'. / usHce Fulton, 

MERWAN.D MANCIIEEJI CAAIA akd anotiikr (Piaistiffs) SYED 
SIRDAll ALl KHAN, Dj:fj;ndakt 

Ziiiiilh-ii'd itiul tenant — Lease -Cunnant /i-i- quiet enjoyment — Covenant ini- 

pHeil—Inten'tiytioii of bwnt'scnjuipninl hj ufJer of playue ofoiaU—Suit 

for ri id. 

A loisur sued to teeovor from liis lobSiv mit for liflwn mnntlis from Ibt Aimust 
1807, to Slat Oetolior, 1808, under an a-'n'emeiit for leubu for ten years dated 1st 
f^pptoinber, 1890, i. e. prior ti, tlie application of tlw Tiansfor of Property Act 
(lY of 1883) to Bonilwy. TIu> deffaidant emtlended llml in tlw aj^reemont 
there was an implied covenant for qriii't enjoyment, and tlial as lie Imd been com- 
polM by the jilague authorities to vacate the premises from 5th Eebnury, 1898, 
to 1st April, 1898, there liad been a breach of thocovenant. He claimed, therefore, 
to deduct the rent for that porinil or to ho allowed it .ib a counter-claim as 
damftgcsHor disturbance. 

Held (giving judgment for plaintiff) that even assuming that, in tho agreement 
for the lease, a covenant for quiet enjoyment was to be imirlied, such a covenant 
emikl only be one for tho quiet enjoyment by tho defendant so long as it was 
lawful for him to enjoy the property. No guarantee against tho acts of Logis- 
latnre could be read into the implied covenant for quiet enjoyment. 

Suit to recover rent. The plaintiff claimed Rs. 3,225 as rent 
duo to him for’ certain stahlea under an agreement for a lease 
dated 1st September, 1890. 

The said agreement was executed to tho defendant’s fathei’, 
who died in May, 1896. It was an agreement for a term of ten 
years from the 1st October, 1890, and the monthly rent was 
Rs. 215 ; the lessee also to psay Rs. 0 per month mnnieipal taxes. 

The defendant W'as the executor of the Ie.ssee (his father), and 
he had paid the rent subsequently to his father’s death down to 
31st July, 1897. 

The plaintiff now claimed the sum of Es. 3,225, rent due for 
fifteen months from 1st August, 1897, to Sl.st October, 1898. 

The defendant pleaded that there was an implied covenant for 
quiet enjoyment, and that notwithstanding that covenant his (the 
defendant’s) enjoyment of the property had been interrupted from 
* Suit, No. 685 of 1898, 
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the 5th February^ 1898, to the 1st Aprils 189 8^ during which period 
he had been obliged to vacate the premises under orders received 
from the district plague ofheer. On the 31&t August, 1838, he was 
again obliged to vacate under orders from the same authority, 
and he had been prohibited from allowing the premises to be 
used as the residence of his horse-keepers. 

He contended that by reason of such interruption of enjoyment, 
from 5th February, 1898, to 1st April, 1838, he was not liable for 
the rent for that period. He further contended that since the 
plague authorities had now prohibited the use of the premises as 
a habitation for his grooms it had become unlawful for the plaintiffi 
to maintain the defendant in the cnjoyiuoiit of them in the manner 
intended at the date of the lease, and that, therefore, the whole 
lease was void, and that he was not liable for any rent after the 
31st August, 1898, 

He further counter-claimed for the sum of Rs. 383-11-10 as 
damages for disturbance from 6th February to 31st JMarch, at the 
rate of Rs. 215 a mouth, and further damages at the same i^ate 
from 31sb August, 189S, until judgment. He also counter- 
claimed for the sum expended by him in renting land and erect- 
ing other stables thereon for use daring the period of interruption. 

He brought into Court the sum of Rs. 2,403-8-3, being the rent 
due for the time mentioned in the jplaintj exclusive of the period 
of the alleged interruption. 

At the hearing the following issues were raised • 

(1) Whctlier, liaviiig regard to the internix^tions referred to in tlie written 
sta^emeni, defendant is liable to pay rent and taxes for the periods mentioned. 

(2) Whctlier by reason of the prohibition, bj the proper antborities, of the 
Tise of the j)ropciiy Cor the habitation of the de Cendant’ s horse- keepers, the lease 
became void as stated in the 4ili paragraph of the written statement V 

(3) Wliethor, in tlie event of the 1st issue being answered in favour ef the 
Xilaintiff, the defendant is entitled to recover from the plaintiff damages for the 
disturbance of liis enjoyment, at the rate of Ks. 215 per mensem, during the perial 
of such disturbance ? 

(4) Whether the defendant is entitled, to recover from the plaintiff a sum of 
Its. 793*7-6, being the expenses ineurrelby the defendant in can5at|uencc of the 
intcrriiptioiib ? 


81 i 
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(u) Wlieilior tlio }>liniiiir L enlitLil in ivi*uv<'r Any and wIiaI siuu in 
o£ the amount brouglM into Oond by Hjc ibdViulanl on tlie ir>tli rebiiiarv ? 

for plaintiH's :— Tliere was no formal lease of tlie pro- 
niiscs. They were let merely muler articles of agreemeut for a 
lease. TJiere is no coveiiaiit for ijuiet oiijojincnt. The agree- 
ment was made before the Trau-'f or of Property Act (IV of 1882) 
was applied to Eumlmy and long Lef ore t!io plague appeared in 
EomLay, lie referred to B^hiikn/ and rental Steam Naviyailoih 
Coinpan}} v. liiihatiino Companff^^ i Kcmhif v. Sharpe -K 

Maih^, for ilefeiidant A covenant for (juiet enjoyment is 
implied AVoodfall Jrandlord and Tt*nant (IHli Ed.), p. H')5 ; 
iiauahi w D^nrzeth ; Lnli \\ ^ ; Oouiract Act 

(IX of 1872), Sec. 58, 

FiltoXj J, — III tins ease the plaintiri has sued to recover rent 
duo from the defendant under a lease for ten years, flatctltbc lii\st 
September, 1890, « 

T!io defence is that, ns the dcfeiulaut was obliged to vacate 
the iiremises under notices from the plague autlioriticH, he is not 
liable for the ixub for the periods mentioned in the written 
statement, or in the alternative is entitled to certain sums 
as damages for disturbance of Ids enjoyment. 

The material facts having been admitted, the following issues 
were raised ; (His Lordship stated the issues.) 

My finding on the 1st issue i'l in the aflirmative : on the 2nd, 
ord and 4tli issues iu the negative ; and on the otli in the aflirma- 
tive, t’L., that plaintilT is entitled to recover the wliole amonut 
claimed. 


The lease is anterior to the introduction into Bombay of 
the Transfer of Property Act, but assuming that it contains 
an implied contract for quiet enjoyment, it seems necessarily 
to follow that the contract is merely for the quiet enjoy- 
ment of the property by the tenant so long as it is lawful 
for him so to enjoy it. It cannot be a contract for the tenaut^s 
quiet enjoyment of the property contrary to law. Such a con- 
tract if stated in express terms would clearly be void. It would 

(1) (1889) Id Bom , U1, m (18Ti):28 CaL 131. 

(2) (1878) 8 Cli» Dn 30. 0) (1870) 25 OaL W, K., £1)3. 
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bo equally void if ibe iutciition could be iiuplied. Consequently, 
1 tbink that, when under the provisions of Act III of 1897 it 
became unlawful for the tenant to occupy the premises in the 
manner contemplated by the lease, there was no breach of tlic 
lcssor^s contract for quiet enjoyment. There being then no 
breach by the lessor, there is no ground on wliich the lessee can 
cither be relieved of the rent which ho agreed to pay or be 
awarded damages against the lessor. The lease doubtless might 
have provided that, in the events which have happened, the 
tenancy should come to an end, but those events w^cre not fore- 
seen, and were, therefore, not pro^dded for, The case of Kewb^ 
v, is in point. Of course, that w’as a case where the 

conditions had been expressed, but I cannot read into the implied 
condition for quiet enjoyment a guarantee against acts of the 
Legislature. No authority was cited for such a construction of 
the lease. 

llccreo fur plaintiff for sum claimed and costs, and interest 
on judgment at 6 j)cr cent. 

J^ecreo for 

Attorneys for the plaintiff : — Mr. K. 1). S/irof. 

Attorneys for the defendant ^Messrs. Crav'forf Broica Jj Co, 
(O (1878) 8 Ch. D., 89. 

APPELLATE CIVIL. 


Before Bir L, A, Kcrsha'io, A7., Chief Justice, and Mr, Jiuilce FitUoyu 
PARYATI (orjGiXAL BlvixtiH'), Appell (JAYPATl ROKDAJI 

NAIK AND OTHEES (OBICUN^L DEFENDANTS), rvESPUNDENTsA' 

LimHation Acl (XF of 1877), Sec* 5 — Aipeal not presented in tnnoSufh 
dent cause for delay — Disoetlon of Judge — Second appeal — Civil Fn^ 
cedure Code (Act XIV of 1882), 584 — Exercise of discretion not io 

he Interfered tvUli. 

AVherc an appeal lias beou disiais&ecl as barred b;y rimltatiou, the lo^^er Court 
holding that ihero xvas no sufficient cause for noL presontlng it within llio pre- 
scribed lime, tlio High Court can only Intei/ere in second appeal if that cleeision 
^ 8ecund Appeal, Ko. 924 of 1897. 
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ib coiitiai y to Ll^^, ilutt is ii' llio luwer Coint li.is cxtroistMl its cliscTetioii cxipri- 
cIuusI.^ or ai]jiii<uil\ (a* propia Ici^ il jiULtfii.il {<» siippurt lih dot isioii. 

SicoXD appeal from the decision of J. T>. Alcock^ District 
Judge of Niibik, dismibsiug an xippeal against the decree of Rdo 
Saliob 1). il (diarpure, Subordinate Judge of Malegaon. 

The idaintilf sued to n'cover possession of certain land from 
wliicli slie alleged she had Lclmi iiulau fully ousted by the defend- 
ant. The Subordinate Judge allowed the claim with respect to a 
UKu’ety of the laiid^ and ini the iOth January j, 1806^ pissed a decree 
aecordingly. 

ddie ])hiinti!f appealed. 

At the hearing of tie* appeal it appfsin'd lliat the appeal was 
presented on tlio 21th Fcbriury. Is )i>, that is, after the period of 
thirty days allowed for appctil had e\pire<l (see Limitation Act 
(XV of 1*^77), Art. 152). It was urged iu excuse that the plaiiit- 
iif lived in a \illage in the Xhindgaon Taluka, at whicdi there was 
no post ollicc. She had, however, received information on the 
17ih January of the judgment which had been delivered on 
Iho loth. She applied for copies of the jiulgmeni^ &e., on the 1st 
February, and they were ready on the IOth February. Under 
these circumstances the Judge hold that there was no sufficient 
cause fur the delay, ainl he dismissed the appeal as barred by 
limitation. In his judgment ho said : — 

Jiiilgnieiit 's\as tUhvLTod on th'* IOth Jiiuiuuy, IbU >. AppellinliJ pkvulei 
sent her iullmiitlon of tliK by pos^ ou tlm l.Uh January ; shu lives In a village 
iu tho X4iiilga«ni Dhtrict mIutc llu'ie L no pobt olHce. The letter sent 
to hvT ])y a rumid-aboui route and she did no* gjt it till the 17lh Jamiary. 
Still there %vas pleiitv of tlni‘ to gd tir us’<issiry eo]>ies and hie an u]>peal 
within iinio. The appliuiiiou for copies, hou ever, was no* made till the lat Feb- 
ruary. The copies •were reely ou Up IOth February. There seems no roasou 
the appeal biiould not liavu beoii in time OKcepl want tJ duo ililigmu'e.” 

iJifji Ahaji Kliare for the appellant (plaintiff) The lower 
Court was wrong in rejecting the appeal. It had a discretion 
to admit it — Limitation Act (XV of 1877), See. 5. We submit 
that, having regaixl to the circumotauces, that discretion was not 
properly exercised. The plaintiff is an illiterate woman. A con- 
feidirablo part of the thirty days allowed for appeal had expired 
before she received intuuatiou of the judgment. Ooinniunicalioa 
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with the village in which she lives is difficult, there being no 
post office there. She took immediate steps to file an appeal, but 
there was unavoidable delay. It is clear she acted bond jkle 
throughout. We submit that the appeal ought to have been 
allowed. 

Mahadev 5. Choiibal for the respondents (defendants) : — This 
is a second appeal, and in second appeal this Court cannot 
interfere with the order of the lower Court, except on a point of 
law — Civil Procedure Code (Act XI V of 1882), Sec. 581. The 
question before the lower Court was whether, under section 5 of 
the Limitation Act (XV of 1877), there was sufficient cause to 
excuse the delay in filing the appeal. That was a matter for the 
discretion of the lower Court, and in the exercise of that discre- 
tion it held, on the facts before it, that there was no siifflciont 
cause for the delay. That is nob a question of law, and there is, 
therefore, no ground for a second appeal to this Court. Tho 
exercise of his discretion by a Judge will not be interfered with 
by the High Court in second appeal. 

The following authorities were cited in ixvgnmenti—Dndf- 
hhai V. Manehha<^'^ ] Balkrishia Kes/uw v. Gangalai^^^ \ Damodar 
Ganesh v. Ganesh RamoUancha^^'^ i Raticho'lji v. Fathm 

Begem v, ] Mowcee Bewa v, Sooruiularnatk^^' BuTlhai 

Bagalji v. RaghniiaiJiji Bai Devkore v, Iialclianch^\ 

PePu CuuiAM : — This case comes before us under section 584 
of the Civil Procedure Code, whicli gives the right of appeal 
from appellate decrees on the grounds stated therein. The only 
ground on which appellant can come here is that set out in 
clause (a) the decision being contrary to some specified law or 
usage having the force of law.^^ The decision was under sec- 
tion 5 of the Limitation Act (XV of 1877). The time for ap- 
peal was thirty clays plus the days required for obtaining copies. 
T}ie time could be extended if the Judge was satisfied that there 
was sufficient cause for not presenting the appeal within the pre- 
scribed time. On reading the affidavit and hearing arguments, 

a) (1896) 21 Bom., 652. (6) (3887) 9 All., 244, 

(2) R J., 1S9G, p. 017. (C) (1868) 10 Cal. W. U., 178. 

(3) E J., 1897, p, 214. (1873) 10 Bom. II. C. Rep., 397. 

(4) (1882) 6 Bom., SOI-. <^> (1894) 19 Bom,, 790. 
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the Judge wa*. not satislicd that there was sufficient cause, Wb 
can onlj"’ infcericre if tliK decihioii was eontravy to law. 

The Judge ha I a discr^Jlou to docUe on the apjdication^ and it 
bocoincs IK cossary to cnquiri (I) whai is the mi‘aningand evtenfc 
of such discretion, and (2) niidi‘r what eiuauustauecs it can ho 
said to he illegilly exorcised* In Sh>fri^ \, Lord 

HaWmry, L. C., oh^ovsed : 

* All powfi (smiut'I tu the jiisiU s m iWh (‘ipitUy As in 

t veuiMil juduMilh , aiul Mils ('U‘l Kill mt ms when h Is siltl ilutt Miinetlung 
Is i(j bo iluiiA wuluH iht ihs<*n*lt<>u of tbo Authorities tlic tint s(nuuthin|jf h io 
ho doiiA .ucovJlii^ to llu iuh‘s of K Asuii ,tud jastuA, no* arroulln*^ to piUAio 
opimou — UiwAi '' , AiusadiUr? it» h»n ainl no^ Inimoitr. it in to he, not 

iihUiMivs \Ague, .intl lAiuifuh hu* legil Aiul lejj^nhi. And it must he exer- 
cised is Ithm the liinil, to wh.eh au hoiusi man eonuHteni to the discharge o£ 
his oftie^ ought io eonlnu luHiself— v. HOt^taJl r. So m Meg. 

V. IktUUe IN her I justices thought piaper not to eii force tho law heoanso they 
eotsideied iliat tlie A<'i in quendon \n is unjust in piineiplo, the ihmrt of 
Quoeirs lioncli cuinjHdled them by a peioniptoij ordei to do the act ishieh 
nevertheless the statute had bald ivas in their discretion to do or leave undone* 
So, again, in the ease of iAtnseeis wlm weio required by 3 and 1 Viet*, e. Cl, to 
eeitifv ^Nhether applii. tills ha* heel luenees were led resulents and ratepayers 
of the palish, it w*\s held iliat tliev weio not ontUled to icluse the certificate on 
the gvoimd that* in their oplnum, theie vere alieady too many public-honses, 
or that the heel shop was not ivtpiired. So a dlseivtlou which empowered jus- 
liees to giant Le.‘n*.es to inn ho*‘p‘is as in tlio o\ei( iso of tlieir discretion they 
deemod proper urnddinitlu exertked h\ < timing to a gmeval resolution to 
iefu«e .1 lieenhe to e\erNbnd\ wbo would nut ‘^ouse 0 to i dvC out eu oxiiso lium(‘e 
foi the «iile (d spinls'— Aci/. v, i ’h” 

Thd goueral rt*sulb of the ca*50N L s^tated by Wills, J., iu Sharije 

\% as LdhmB 

^^So far it is, I iluiik, impossilde to eouteiid that tin re was > a ^ w 
^ i ^ ^ miy runitathui upon iht‘ ahsoluie diseietitin of th{» justices, 

when applied to for *i new’ Induce, to graiii oi refuse it upon anv grounds 
whieli to them heem fit giuuudK la act upon, pro\lded that theio is, a real judg- 
ment exercised iu lespect of the imUvtdual case. I mean to e\< hide, for in- 

stance, a case in which the giuund of refusal had alHulutely noildng to do with 
the question in hand, as for hisiance wheie the justices lofused the lleenoo ho- 
CiiW tho applicant had not talvoii out a spirit liconce— i?ey, v* , or 

(1) (1S91) A, 0*, lt3 at 179. 0) 33 L. J* lU i\, lol* 

ai 5 Kepo 100, a* f-0 31 L* ,b H. C*, 93. 

(a) A T, at p* 7S7. (I88S) 21 Q. Ih Vus 00, at p. SO, 

t7; 2 B. 8., 322^ 
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wliere they kid laid down a general iule that they would grant no more licen- 
ces in the locality — Meg. v. Justices of Walsobll In such oases, there is 
really no exorcise of discretion at all, and it is very much as if the licence had 
been jofusod because the ajiplicani wore a blue coat or a white hat. But where 
it cmnot ho shown that no real disci ctioii has been exercised, the applicant has, 
ill ease of refusal, no oilier resort, and niUbt submit to his fate.” 

Applying this principle we have to consider whether in tlie 
present case we are satisfied that the Judge has exercised no real 
discretion. If he had evidence before iiiin, which would fairly 
warrant a reasonable man in his position coming to the conclu- 
sion at which he arrived, it cannot be contended that he exercised 
no real discretion. In such case, there would be no question of 
law involved^ but he would be deciding a question of fact on 
reasonable and proper grounds which would not entitle this 
Court to interfeie. It has even been decided in such a ease that 
the mere fact that the Court above would have come to a different 
conclusion is no ground for interference — Bancltoclji v* Lallu^'> 
and Fatima Begam v. llansi^K The effect of the decision of 
this Court in Special Appeal No. 325 of 1872 {Surhhai Bayalgi 
rfBagJmnathJi Vasanji and other wras similar. In that case 
Melvill and West, JJ., observe — 

We are of opinion, however, that we have power to interfere when such 
discretion is exercised without any proper legal material to support it. In the 
present ca^c, the reason given by the Distiict Couit for the admission of the 
appeal, is one which, in oiir opinion, is not a legal or valid reason, and we 
must, therefore, treat the admission of the appeal as an eiror in law. This 
view is in accordance witli that iaken by the Calcutta High Court in 3Ioiorce 
JS*^iva V. f^oomnclcn natli Royi'^) ” 

■With I'egai’d to the decisions in Balkr*nJiiia Kesliav Kliare y* 
Gangalaf'^ and Damodar Oanesh Joshi v. Oauesh Ramelnmdm 
Kanilhir and anotJier^^\ \ve think it probable that the learned 
Judges who decided those cases were of opinion that on the facts 
no real judicial discretion had been exercised. We were special- 
ly pressed with the latter of those two decisions^ but we think it 
must have been decided on the same principle. In the present 
case it seems to us impossible to argue that the Judge acted cap- 

(l) S C. L, R., 100, (1873) 10 Bom. H, 0. R , 397, 

(S) (1882) 6 Bom., 301. (5) 10 CaL W. R., 178. 

(8) (1887) 9 All,, 244, <6) P. L, 1896, p. 617. 

P. 1., 1897, p. 2U, 
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ricioudy or arlbitrarily, or not in acfioidaneo with the rules of 
reason or justice j or that he came to his decision without any 
proper legal material to support it, ov that his discretion was not 
exerCLSCiI within the limit to wliich an honest man, competent to 
ilie discdiarge of his office, ought to confine himself, or that there ^ 
was in fact no real judgment e\mrei^ed in the- matter, jfc seems 
to us that he had amph material hefore him to find as ho did, 
anil that ho 1ms exercised a judicial discretion and a real jiidg-- 
meni in tliis matter. Wci must, therefore, eonfii^m tlie decree ot 
the lower appellate Court with costs. 

Dpme confirmed. 


APPELLATE OIYIL. 


Btforo Mi\ JaUlce Fttrsons and 2tf\ Jasiicr I^cmade, 

The SEuHETAHY or RTATE ron INDfA i.n (‘OUNCIL (PLAiNTirr), 

ArrEHLAKT, StTAHAM BHIVBAM Asrn othebs (obtgtn\l Defeku- 

AKTs), lli:si‘o:^i>raTs.'^ 

Trees— lUfiU to cut trees— Khotl khasgl land in the Batnaghd Dhtrlct 

Jhi7dn^\^ i^rodamatmi—Constnicilcn— Crown grant— Bight to Tcsclnih 

DefoiHlants wore Hols of the village of Ojbarkhol in the llatnilgiri District, 
of which a certain plot (Survey Xo. 2?) was their Jchoti lhasgi hand, Tn 189 1 
they cui- clown a largo niiniljer of teak trees growing on tliis land, Tlieronpon 
the Sooreiury of State for India in Ouuncil sued to lectivci llicir value, allet-ing 
that they were the propoitviof Uovernnient. 

Defendant^ xdeaded that they were the ahsoluto owneis of the trees, and lelied 
in biippoxt of their title on a x>rochinution isMied hy Government in 1821, 
known as l^lr. Dunlop’s piodaraatiom This proclamation hud heen snh- 
Boqnontly resdnclod by Government in 1853* Tlio maierial pari of Mr, 
Dunlop’s proelamat ion was in thefcdlowing terms : — 

*‘Dpon the teak and other trees that may he on any person’s land, Govern- 
ment has no design. I3o whose trees may no\v exist, or he whoso trees may 
hereafter grow, may make such use of them as ho pleases. Governmont will 
not of^or the slightest obstruction.^’ 

JkUU lihat this proclamation was not a meto promise, htti ms actual 
grant or gift of the teak trees to tho persons on whose lands they worn then 
actually growing, or might thereafter grow, and tlsat tho gift could not ho 
revokedf 


* Appeal Ho. 100 of I89T, 
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IIM^ alsoj that by reason of this proclamation Govern meni had no right 
to the teak trees growing on the land in question. 

Appeal from M. P. Kharegbat, Acting District Judge of 
Ratnagiri. 

In this case the vSecretary of State for India in Council sued to 
recover the value of about seventy teak trees standing in Survey 
No. 62 in the village of Ojharkhol cut down by defendants in 
Decemherj without the permission of Government. The 

plaintiff alleged that Government was the owner of the trees. 

Defendants pleaded that they were hhoU of the village ; that 
the land in which the trees were grown was their yiioti Ma^gi 
land ; that they wore the absolute owners of the trees under a 
proclamation issued by Government in 1824, commonly known 
as Dunlop^s proclamation, and tliat they had a right to deal 
with the trees as they liked. 

Mr. Dunlophs proclamation was to the following eiiect ' 

Wiiorcas the Govtiimioiit Ims obbcivod that as the former Guverameiit used 
lo tcikc tlio teak, blackwoud and other good tiiuboi gro\vii uu tlio landb situate 
ill tho aforcbaid zllla (Ratuagiri) belonging to any pertoii whatever, tlie people 
did not take the trouble of (raising *such timber tices) ; and (whereas the Gov- 
criime R) thinks that it would be to the advantage of all, if from this day forth 
tutik, blackwooil, and any other kind of good timber trees were raised in the 
country, it is prcclaimed to all the people that the Government has no intention 
(eye) towards the trees that may bo growing on the lands of any person what- 
ever situate beyond the frontiers of the jungles preserved by Government .... 
.... that those who may own and may grow hereafter (such trees), may deal 
■with them in any manner they like ; and that no obbtructioii whatever will bo 
made by Government (to their so doing).” 

This proclamation was rescinded by a subsequent proclama- 
tion in 1851. 

The District Judge was of opiiiiou that the right to tho trccs^, 
having been suiTendercd by (jovernment under Mr. Dunlop^s 
proclamation, could not be resumed except under an Act of the 
Legislature. He, therefore, dismissed tbc suit. 

Against this decision the plaintiff appealed to the High Court. 

]ja7i(jj Advocate General (with him Rao Bahadur VamUv 
Kirtihar^ Government Pleader), for appellant. 

Daji Ahaji Khare (with Jf. BqcUb) for respondentsi 
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TUB INDIAN LAW BE PORTS. f;Vi>L* XXIII. 

>UK ^ The followiiiu aulhuiitieN afemnl to in argtimonfc:~ 
-FrBiiAH^ JVil* Cdfciim of Ihiin ^gid \. rgthihthw ' ^ Th^^Cdledor of Rud 
siItl \\ In rr Jnhgf Kn/ua^ Tamh } The Colleehr of 

urn Kun Judn^jid ; AV^/zn/f^s v. The Conmrafor of 

i-HAUAM 

bimuK^u 

V\Tsi)X^^ ti. : -The poiiii that arKos for uur decision in this 
appeal K whetlar the chfendants are the owners of the teak 
trees in i^nnvy Xo. 5lh The defendants aie the Idiots of the 
\dhige id' OJhaikliuh «{nd Survey No* 52 is admittedly their 
khu'-gi land, that is lo say, it is for ail ])iaciical puipOsCs their 
own property and wonhl itinnin theits m> ]on^ as tluy paid 
the (iuveniuient a^sessuamfe upon it e\en if tlie khotship wcic 
rebuiucd hy Government. It ib also ailmitted that the pruda- 
mation of Gq\ ernment commonly known as BunlopN procla- 
mation applied to the lands of the \illage of OJharkhoL 

It waSj however, argued by the learned Advocate General on 
behalf of the plainlifti (1) that the effect of the proclamation 
was not to give the trees to the owner of the lands it lef erred to, 
but was merely a declaration of the intention of Government 
amounting to a piomiso wdiich could be revoked at any time 
unless the owner could show that he had changed his position on 
the strength of the promise; and (2) that whate\cr was pro-^ 
iniscd under the pioclamation was re\okcd iii 185L 

There is no doubt of the truth ot the second paii ot the argu- 
ment. (‘ktivij 4 oi ilie prochnujitiou id* iSo] i*-. as ihlhA'^H * - 

The higldj llon’iilr tlm th)\ei‘uor iu ( \)uueil i.^ pl-.a ‘sl to 
tlicifc tlic proclamaiion oi IKl'A (-it) rcM‘,iu<It*d, and that tin* (hn- 
crnnienb resumes, in regard to all tlu- se’gnimio! rigi'-tb 

which it po^Hcsscid pi*evious tu It is i.nly riisjr‘,^;uy 

tlierdoro, to eonddiT the Prst i^avt of the iirgunienL 

Dunlop/ .s prochnaatiou has hcen bidorc' tlih (Vin't on oiiil 
oeeasions, and, therefore, it is nut neei'bsavy now c > it in 

full, Iv« Will lie louml in prini in iho c<wes of 7/h’ CoUt'^ior 'f 
Kahufjiri y, r‘^anhOrar^'\ The OoUixlor o/ Rot uh/ni w 


<n (iS 71 ) 8 Bom. \L C, 1 ^ 1 ) , T ( f ^-h) 
C-i) ( 1883 ) 12 Bom.. r> 8 i», 

^3) (18C3) IS Bom , 070. 


O) V. J.for IBTa, i\ 

( ) (1S70) 1 V.oui , :20 j 

(■•0 ( 1871 ) C Dorn JL C, Bcji, 1 (A 0 . J ) 
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Tj(i/ci/iman^^\ and Antoji Ke^hav In the latter coso 

will also be found tke letter of Mr. Dunlop to Government in 
wliicli he formulates his propositions. I will only quote in ad- 
dition a paragraph from the letter of Government (No. 1630 of 
the 1st November, 1823) written in reply to that letter. It is 
paragraph 4 and runs as follows : — 

The Hon tie the Governor in Comioil appioMng o£ tli3 suggestions con- 
tamed m tlie23tlipua2rapli antliorisos you to issue a piothmai^on suiiendeimg 
all claims to te ib oi othci "valuable noocl beyond ilic lumts of tlie tlnce foiosts 
oL Baud Tuodii and VenbeiCiu tlio Su oiiicliug TAhLi aid of Mliiii near 
HLh ui ’ 

In the face of tlmso Itttei:. aul or the tcims of the jnocUuiatiini 
itself it seems clear that the aigument lads. The piodauiation 
was not a moie promise thae the Govcinmeut then madc^ but an 
actual grant or gift of the teak trees to the persons on whose 
lands they Vv CIO then actually giowing or might thereafter grow. 
The actual wouls of it aio tiles'^. ^ J^acJie jagyaioar s /fjiian 
wa<jaire Jhach asalil^ fynw ir 8(0 la) nada nahi ) jf/ach* jhade 
us%iil U la phcUkaraid it lyan^ aiah IJtudtis ytH iadii vain- 
Kitkamvi; sa^ laranion adlludalahi jata Jtonai nahi I 

translate them thus : ^'Upon the teak and other trees that may 
bo on any pel son's land Go\ eminent has no dedgn (nucla may 
also be used to mean ^ claim/ ^ right ^ or ^ title^ ’ see Moles- 
wortlds Dictionai}). He 'v\hosc trees may row c\isL and lie 
whoso trees may hereafter giOw should make such use of them 
as he pleases. Goveiiunenl will not offer the slightest obstruc- 
tion.” This constiuction of the proclamation as a grant was 
evidently not dispiiiod in tlio case of Tke Collector of Jlalna^ 
gui V. rganla'')av^^\ aird although the learned Chief Justice 
who delivered the judgment of the Court said that the decision 
must be held to be limited to the particular case before him, the 
ruling of the Court is important since in two points it governs 
the present case^ iiz ^ (3) in deciding that the bhot is the proprietor 
of his khasgi land^ and (2) in di / idmg that a gift, if made by tbo 
prod unation, could not be revoked without the consent of the 
donee* I purposely omit the mention made in it of khoti nisbat 

a) (1888) 13 Bam , 534. {^) {IS94) 18 Bom., C71. 

G) (1871) 8 Bom. H. 0. lUp., 1 (A. C* J ) 
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liuiil, fur it^ tliuU'*lii u-ciii apparently in the jud^^iaunt synony- 
inuu't. Aviili khoU Ului\t;i laud, Is really a U^nn uf wider coni- 
prdien'-iuu including that land and niueli oilier diiid aLu. lu 
the ca^iv Uc Anft/p h* the eunstmetiou 

that I ha\epla<‘iHl un the pnH*l<aiiat ien was expressly afliriued* 
In it Tiluiig, d., -a} , nf l)uiilMp\ procliuiatitm that hy virtue of 
it ^Hhi‘ tiees then and tlierenfter it* he plaukil on tlic 

land hetanic the hualiiohh i s prnpeudy Lee from any right on 
the part fd‘ (hn eunnenl and Fulton^ hultih that Dunlop's 
pvoclunatuai did grant the right to tiah ainl utlii'r fun st trees 
ni the kiiaxgi lainh held hy vatandar khot-/ 

The dedskm^ in vOiieh iilra» la tu held that tin* teuk trees wen* 
not the property oi! the khots^ ai e plainly di^tingnishahle. They are 
all ease- in which the tree- ^'to >d on waste or forest lands and M'ere 
elaiuied hy the khotN as khots Isee Uo (‘alieclor of Haiiithjiri w 
^ Xtvjnrt^ /f v, T/o’ C/^aiscrnde/ 

(fcior ({f lloimhjh i w Laki^hunm ). For such a claim iu he 

successful it has been held that it would he necessary to piovc a 
grant of the mil to the knots, iu the case of kluisgi luiids^ ho^vc^ er^ 
proprietary title iu them is pro\ed by the \ery term itself^ for 
they are lauds which hulong to the khoi as ha\ing been aci^nired 
hy him either liy liisowu expenditure of muuey iu hringiug them 
into cultivation, or by lapse or furfeituix from those who origin- 
ally owned them or hy piirduise. His o^^uersl^p of these kmlB 
in no Aviso tiepmds ujiuii Iii.s tenure of tlu‘ Uiutshi])^ fur, as 1 
luiNe hefure renuukiah were the khotship abolished, he Avould 
cuutiuue to hold them and would then hecouie au occupant of 
them as deliued in the Land lleveuuo Code. The Diskiet dudge, 
therefore, wan cj[uitu right iu las decision, anti his decree is con* 
tinned Avith costs. 

In Appeal Ko, DO the decree is also conSrmed with costs, 

11 ixVAUn, Ja—lu these ai>i)eals, which weiv luard together, the 
only iprestion to bo considered is Avhether Government, whicdi was 
plaiiitilf in both cases, was the sole owner of the teak trees indispiile. 
The trees were admittedly cut by the respondent-defendants, who 

(l) (1893) 18 Bom,, 370, (3) (igro), X Bonu, 2Gi. 

(^) 1 \ Lj 1876 , p, 3 M. (X) ( 1888 ) 12 Boia, p. m. 
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are kbots of the villagcB in which the thlkaiis where the trees grew 
were situated. It was farther admitted in the argument hy the 
learned Advocate General^ who appeared for the appellant, that these 
thikdns were khoti khasgis^ and that the proclamation of Mr* Dunlop 
applied to the two villages to which the thikans belong. 

It was, however, contended that the proclamation did not make 
the defondant-kliots owners of the teak trees, and did not deprive 
Government of its x'ights to the same. The proclamation, it was 
urged, was only a promise, and, until it could be shown that the 
promise had been acted upon, Government had a right to withdraw 
and cancel the proclamation, as, in fact, it did in 1851, 

The question at issue is thus narrowed to the inquiry as to the nature 
and extent of the respondent-defendants’ interest in ihe teak trees 
growing in khoti kha'^gi lands in villages infduded in the pro- 
clamation of 1823. Khoti kliasgi hnds have been thus defined in 
Mr, Justice Candy^s Book on Khoti Tcmure. ' All land in a khoti 
village, which is not dliiira, must be khoti.’ The khoti lands, whicli 
are cultivated hy the khot himself, or by means of hired labourers, 
are called ‘ khoti khasgi, ^ and the rest is ^ khoti nisbat,^ which may 
be sublet to permanent tenants or to recent cultivators. This Court 
has in The Collectov of Ratnagin v. Vyanhitrav'^'^ held that’, in 
resiiect of trees growing in khoti khasgi or khoti nisl^at lands, the 
khot was a proprietor, and not n mere farmer of the revenue. In 
that case, the dispute also related to iroes (mt down by the kliots in 
the private khoti lands of a village included in the x^roclamation of 
Mr. Dunlop issued in 1823, and it was held ihat Government could 
not rescind or withdraw the grant made hy it in this proclamation. 
Though the ruling in Re Jtiiaji Keshav in a 

criminal cas'^, Mr. Justice Telang^s judgment proceeds chiefly upon 
the natxire of a khot^s interest in khoti khasgi lands, which interest, 
he observes, was of a jxi’oprietary character, and entitled to the 
j)rotection of the Dunlop j)^’oelamationj wdiich made the trees then 
growing, and thereafter grown in private lands, the sole lU’operty 
of the person who grows them. The argument that the khoi was 
not a proprietor of the soil was ]}ressed in that case chiefly on the 
authority of The OoUector of Ratncigin v. Raghmathrao^'^ and 

0) (1S71) 8 Bom, H, V, Kep., 1(A. C, J.). 9) (1894) 18 Bom,, GTO. 

(3) F,.T* for 1875,824. 
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Xa^ardiis \\ The Co(mmf{or ef Lut \\n< di^posod o£ l)y 

ilie oU^ervatioii that \Vi‘4roppj di'-thirily refrained from 

expressim; any opiiimu on lh<‘ i;ontia! ri^^lds of the hhotw^ and 
Bir Clinrlt'N 8,’Ui;<'nt pniVirultfi follow in The Colh^clor of Itai-* 
nouiei v. Je'aji I^^il'^hmaii^ ^ i\\e rulhn^ in The CvUeetorofRui- 
inufh'i w I //f nhif(iti(' ^ nnlrd ldie.Nv3 dKosions centT the 

pn bt*nl di'pnt‘x Idn* dfoadon in llni CtdleUoe of Ratnoglrl \\ 
Anhi'f Ld.i/h i>h( relaUs to \hv Idiot’s alleged riglds over for« 
r^st land iiltached to the %dia‘;\% Forest laiuK were expressly 
e\e1n<U‘d from the pri)kcUun of tlie proeliuuaiion, and there 
thin’erorOj no analogy hetweeu sueli forest lands and khoii 
lvhafc\ui lainK in which the Irenes in dispute grow. The decisions 
in Naganfd^i v. The Couserv dor if Forest mid Moro w Nara-* 
no doiiht lay down broadly the position that the khots 
are not proprietors of the soil; but, as observed by Mr, Justice 
Telang in He Jideji KeRiao and by Sargent, C. J,, in 

The GoUeolar of lial mgirl v. Aiixaji'*^, in regard to the ruling 
m Xagardos w flieGonurrator of Foresfs {fUijjra)^ that the dech 
sious should not be carried beyond the point actually decided 
in these cases. On the whole, wc feel satisfied that the Dis- 
trict Judge was right in liokling that the respondent«khots 
were entitled to cLuiu a proprietaiy rlglit in the troc« grow- 
ing in their Ichoti kli.isi»l Imds^ and lliat the seigniorial rights 
of Uovermneut to teak iree^ uero lelinquisJied in IhSd, and that 
reliinpiishineni coiihl nothe resciudetl lyany sulisequeiii proehuna- 
tion of ISol or iiotiiieaiioa of IhB.b 

Wo therefortq eoidina the (h‘eree-> and reject the appeals 
with eusts. 

Fecree iOfiftieeiL 

0) (1870) i Boiu., StU, CO (1S7P) i m , 2r 1. 

(4 (18S8) 12 Bum., p. 5 10. ( >) (1 S$7) 1 1. JUxu, 080. 

m (1871) 8 Bom. II. CJIrp , 1 (A. 0. X). t ) (1800) 18 Bmu , n7o. 

(188^1 12 Bum., p. 5iL 
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JBefuve Jinhce JBai'sops and Mn, Judloe Jlanade» 

SAG-AJI AND AXOTHEE (oEialilAl, PlAINTIFES), APPELLAKTg, %\ iN'AMBEY 
(oBiaiNAL DprsiiDOT), Eespofdeitt.^ 

Vendor and j)tircliaser — Oontraol of sale'^Won’’pai^ment of ^itrcliase-mone^ — Suit 
for 'pos'^ession ly ‘oendet who has not jmid the pixirchasB^money — Vemedy of vendor 

•^IjimitrUlon-^Limitaiion Act (XF o/lS77), Soh, If ArU ^7* 

The plcihitifis owned cei tain Luul Oil vliicli the defendant, with the plalniidh’ 
leavoj huilt a honse. Disputes arose lieiwcen plalutiifa and defendant, and in 
Pebrimry, 1893, the defendant obtained an order from thoMamlatdar in a posses* 
sory snit against t]*e plaintiffs diiecting the plaintiffs to ghe np possession of tho 
property to him* In August, 1S93, an agreement 'was made between them, in 
piu’snanee of which the defendant executed a rent-note to the plaintiffs promis- 
ing to give np the property to the plaintiffs at the end of four months on pay- 
ment by^ the idaintiffs of Es. 100. On the 25th November, 1896, the plaintiffs 
hronghtihis suit for possession, alleging that the defendant refused to give up the 
property. The Distiiol Judge dismissed the suit, finding that the plaintiffs had 
not paid the Es. 100, and holding that the defendant was, Ihcrefoio, justified in 
liutting an end to the contract coniained in iho rent-note. He further held that 
the suit w'as barred by limitation, not having been lironght wilhin three years 
from the date of the Mtimlatdar s order of 28ili rebruary, 1893. ^=^ee Limitation 
Act (XT of 1877}, Rch, II, Art. 47. 

Held (revolting the decree) that the evidence showed the transaction to be a 
sale of the property by Iho^defendani to tlio plaintiffs for Es. 100, possession 
being given to the ])laintiffs under tlic lease for four months ; that the sale was a 
completed tiansaetlon although tho Es. 100 had not been paid ; and that iho only 
remedy of the defendant was to sue for the amount. 

Held, also, that tho contract between the parties dissolved ilie order of the 
irAmlatdar in the pos^ossoiy suit and rendered li unnecessary for the plaintiffs 
io suo to sot it aside. The present suit, which was based on the contract of sale, 
veas; therefore, not baned by article 47 of the Limitation Act. 

Seooxb appeal from the decision of C. TI. Jopp, District Judge 
of Ahmeclnagar, reversing the decree of the Subordinate Judge 
of Nevasa. 

Suit for possession of a piece of land with a house standing 
upon it. Tho iilaintiffs alleged that the land was their ancestral 
property, which the defendant and his father before him had 
occupied as tcnants-at-wilL 

* Second Appeal, No. 273 of 1898, 

3 341--3 
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It appeared that the defcnclantj with the plaintiffs^ leave, built 
the house on the laud iu question* Disputes had arisen between 
them, and on the 28th February, 1893, the defendant had obtained 
an order from the Maiulatdar in a possessory suit for the pos- 
session of the house and the open space in front of it. 

On the 30fcli August, 18D3, the parties settled ilieir disputes, 
the defendant then executing a rent-note to the plaintiffs, agree- 
ing to give up possession of the property at the end of four 
months on payment by the plaintiffs of Es. 100, 

The plaintiffs brought this suit on the 2oth November, 1SD6, 
alleging that the defendant had refused to give up the property 
as agreed upon. 

The defendant pleaded {inter alia) that the property was his, 
and that the plaintiff had not paid him the Ks. 100, and that the 
rent* note had been executed by him under coercion. Ho further 
contended that the suit was barred by limitation, not having been 
brought within three years from the date of the Mainlatddr’s 
order of the 28th February, 1893. See Limitation Act (XV of 
1877), Sell. II, Art. 47. 

The Subordinate Judge found that the land belonged to the 
plaintiffs, but the building belonged to the defendant, and that 
the defendant had agreed to part with the building for lls, 100, 
He held that the plaintiffs were entitled to possession on payment 
of Es. 100 to the defendant and passed a decree accordingly. 

The defendant appealed, The Judge reversed the decree 
finding that the jdaintiffs had not paid the Es. 100, and holding 
that the contract of sale was, therefore, at an end. He also held 
that the suit was barred by limitation. In his judgment lie said j— ^ 

It is not serioxxsly denied tbat tlio land in dispute oiiginally belonged to tbe 
plaintiffs, and that it was occupied by the defendant widi plaintiffs* licence, and 
that defendant, with xdaintiffb* permission, built the house on the land. Plaintiffs 
have, therefore, pioved that the ground in disiuite with the sito on which the 
house stands, hut not the house, belonged to tbem. On 28th February, 1803, 
defendant obtained an order in a po&sessoiy suit before the Mimlatdur (Suit 
No. 2 of 1893) for jiossession of the houbO and the open space In front of it 
from the plaintiffs. On September 1st, 1803, xilainiiff’s claim for the rest of the 
land in dispute was dismissed by the Mamlaidcir, x>lainiiff withdrawing his claim 
(Suit No. 50 of 1803). The present suit was instituted on November 25th, 1896, 
^nd defendant's pleader contends that the claim is time-baired, as plaintiffs did 
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not sue to set aside tlie MamUtdar’s oider witbin three years. Plainti^’s 
pleader urges that tlie limitation is saved, as defendant passed al rent-note to 
plaintiffs for the liouse and property in dispute on August SOtb, 1893, thus 
acknowledging plaintiffs’ title to the whole of the piopeity and rendering it 
unnecessary for plaintiffs to sue to set aside the orders of the Mamlatddr, 
Witnesses ITos. 30, 38 and 52 prove that this rent-note was executed by defend- 
ant in consequence of an agreement between him and plaintiffs that defendant 
should give up all his rights in the property, including the liouse, and should 
pass the rent-note in consideration of a sum of Bs. 99 or Es. 100 to bo paid 
by plaintiffs. I agiee, however, with the Subordinate Judge that the evidence 
of plaintiffs’ witnesses as to the fact of the imyinent of this sum by plaintiffs 
is too contradictoiy to be believed. It is not, therefore, proved that jilaintiffs 
paid the sum of Bs, 90 oi Es, 100 to defendant accoiding to the agreement 
between the parlies when the leut-noto was passe'l. Plaintiff has, therefoic, 
ref used to perform liib pai t of the con ti act. The defendant was 3ustified in 
putting an end to the coiitiact, and the rent-note is void. The limitation is 
not, therefore, saved, as plaintiffs’ pleader conteiidb. Plaintiffs’ claim is time- 
barred, and plaiiitiffb are nut entitled to any relief in this suit.” 

Plaintiffs preferred a second appeal, 

Nafayan G, Ckandavarkar for the appellants (plaintiffs), 

lido Salieb Ghanaskavi N. NacUcariii for the respondent 
(defendant). 

Pahsoxs^ J. The District Judge has not fully comprehended 
the effect of non-payment of purchase-money upon a contract of 
sale. In the present case, it is proved that the defendant sold 
the land to the plaintiffs for the sum of Rs. 100 and delivered pos- 
session thereof by passing a lease for it to the plaintiffs. The sale, 
therefore, was a completed transaction even though the 100 
rupees were not paid, and the only remedy of the defendant was 
to sue for the amount. This contract between the parties 
dissolved the order of the Mamlatdar in the possessory suit and 
rendered it unnecessary for the plaintiffs to sue to set it aside. 
We cannot, therefore, hold that the present suit (based on the 
contract of sale and the lease) is time-barred by reason of not 
being brought within three years of the date of the said order of 
the Mdmlatddr# 

We, therefore, reverse the decree of the lower appellate Court 
and restore that of the Court of first instance. 
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JBefoe Mr* Justice l^arsons and 2£r. Jiislibe llmiadu 
The municipality or BOMBAY AHMEDBHOY HABIOBHOY.-^ 

Mvii^cipcdUy ^Bomlay Miuiidpal Act {Bom* Act J//<^iSSS)j 
ldo^ed*^-—2leaninff of the uonl — Dtsci etiou vested in the 21iuiuij)al Oominihsioni r, 

Tlio woid employed ’ iu section 219 ol tlio BomLiy Municiiul Act (Bon. 
Act III of 18SS) refers to employment of any Ivind oi foi any Icngili of time. 

EErEMEJ^GB by Klum Babddur P. II, Dabtar^ Tliiid Prcbidoiicy 
Magistrate, ixnilcr sectiou 432 of the Ciiminal Pioaedurc Code 
(Act V of 1898). 

The material portion of the leforeacc x\as as follows : — 

Ahmedbhoy llabibblioy is tliemorigagee in possession of 
premises situate at Colaba and used as godowns for tlio storage 
of cotton. Pormerly there was a mill in this building, and it 
had some privies attached thereto for the use of the mill hands. 
Subsequently, however, when the premises were destroyed by fire 
and rebuilt as godowns, these privies were closed and have always 
remained so up to this day. On the 17tli September, 1898, the 
Municipal Commissioner gave Mr. Ahmedbhoy a notice, under 
section 249 of the City of Bombay Alunicipal Act, to repair the 
existing privies so as to make them available for the use of 
persons employed upon the premises. This has not been done. 
And Mr. Ahmedbhoy is, therefore, charged tinder section 471 of 
the Municipal Act for failure to comply -with the said notice, 

. The evidence in the case shows that these buildings consibt 
of two blocks, the new and the old, each containing bovoral 
compoartments let out to merchants separately for the storage of 
their cotton. No men are employed there permanently or for 
the whole day; but whenever cotton is to be moved in or out of 

^ Ci’miinal Ucfeienccj No, 12S of 1898. 

(0 Section 249 provides as follows " Where it appears to the Commissioner iha'* 
any promises arc intended to bo used as a market, raib\ay station, dock, wharf or 
other place o£ ]>ublxe resort or as a place in which peisoas exceeding twenty in nnmher 
are employed in any maniifactnrc, trade or business, or as woikmcn or labouieis, 
the Commissioner may, by written notice, require the owner or occupier of the said 
premises to conetruct a sufficient number of xxater clo&ots or latrines, or privies and 
lirinals, for the separate use of each sox.” 
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tlic godown*^^, sonio labourcr^^ and cartinon are engaged for tlie 
woik and remain on ilio prcinioO^ on! j as long as is necessary to 
finish ilicir woik. This naturally depends upon the quantity of 
cotton to be weiglied and the number of bales to bo delivered; 
but it docs not seem that any batcdi of labouiers has remained 
in the building longer than a few liouis at a time. 
a t 'i: 

The nuiiihcr of men einj)loyed in the godowji is very tlaotuat- 
ing. Sometimes there arc as many as 51; 08, 72; and 91 persons 
engaged in work; while on other days there are none at all, or 
only a very fcw-^-l, 6; 7 and 9, 

This being the casCj tbo question is, whether the Municipal 
Commissioner can compel the owner of the premises to pro\ide 
privy accommodation in the building ^ 

^^It is urged Oxi behalf of the defence that the words ^are 
employed’ in section 2D of the Municipal Act refer to a per- 
manent and regular eiiiployinent of the men and not to a tem- 
porary and occasional employment; as is admittedly the case here. 
I have, however, given my reasons in the judgment for holding 
the contrary opinion, and think that the section applies to all 
premises whore more than twenty persons arc engaged in any kind 
of work or for any length of time. If there is a discretion in the 
matter; it is with the Municipal Commissioner and not with this 
Court. Mr. Ahmedbhoy was, therefore, bound to comply with 
the notice. 

however, an authoritative decision in this matter is very 
desirable, 1 bog to refer for the opinion of the Illgb Coiiit tbo 
following point: — 

What is the meaning of the woids ^arc ciuploj’ed ’ appear- 
ing in the section ? ’’ 

The reference was heard by a Division Bench (Parsons and 
Banado, JJ,). 

BranBon for Ahmedbhoy Ilabibblioy. 

There was no appearance for the Municipality 

Parsons, J. The Magistrate has asked of this Court the 
following question lYhat is the meaning of the words ^ arc 
employed^ appearing in section 249 of the Bombay Municipal 
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Act ? ” Ho thinkb that the words refer to employment of any 
kind or for any length of time, I agree with him. It is the 
obvious meaning of these words in the section, the object of 
which was to empower the Municipal Oommis&ioner to require 
piivy accommodation to be provided for places in which pei'sons 
exceeding twenty in immbcr are employed as workmen or 
labourcis. Neither the bind or duration of the employment is 
defined, and they, therefore, are immatcriah The number only 
of the employes is stated, and it alone will be the test of appli- 
cation, The Magistrate is, therefore, right in bis opinion that the 
section applies to all promises. Where more than twenty per- 
sons arc employed as woikmen or labourers in any kind of work, 
or for any length of time, it is not for the Court to lay dov/ii nice 
distinctions a>s to the number of hours in the day or of days in 
the year which constitute employment necessitating privy ac- 
commodation. The Legislature has left that to the discretion of 
the Municipal Commissioner, and has empowered him, whenever 
he finds that persons exceeding twenty in number arc employed 
as workmen or labourers on any premises, to require the owner 
thereof to provide necessary accommodation for them. At the 
same time, as the reference is rather vague and does not include 
what seems to be the real dispute in the case, I wdll express the 
further opinion that it would be a perfect answer to the requisi- 
tion vrere the owner on its receipt to close the premises or to 
cease employing therein more than twenty workmen or labourers. 
The case has not been argued before us on behalf of the Munici- 
pality, and I reserve to myself the right of reconsideration, but, 
as at present advised, I think the owner would only bo guilty of 
an offence under the section if after such requisition he failed to 
comply with it, and if more tlian twenty such poisons were 
found to be employed without the required accommodation being 
provided for them. There are no materials before me to show 
how far this opinion applies to the present ease, 

Ranade, J. The point lo&rrod for the opinion of this Court 
relates to the construction of section 219 of tlio Bombay Act III 
of 1888, which empowers the Commissioner to require the owners 
of places in which persons exceeding twenty in number are 
employed as labourers or workmen in any manufacture, trade 
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or bitsiuoss, to provide privies. The word employed used ia 
this section is obviously used in ifcs ordinary sense, ix , caused 
to be engaged in doing some service. There is nothing in the 
section which shows that the words were intended to signify the 
nature of the employment, as being from day to day, or occasional, 
or regular all the year round. Tlie same word occurs in the two 
following sections in connection with buildings in which any 
person may be, or may be intended to be, employed in any 
manufacture, trade or business without any limit as to numbers. 
Actual employment is not esbontial in these two sections, and it 
is enough if the building is intended for such employment. In 
section actual employment in numbers exceeding twenty is 
an essential condition to empower the Municipal Commissioner 
to requiro the owner to provide for the convenience of persons so 
employed. The real difficulty in the application of the section 
lies in the fact that the number of persons employed in the 
building in dispute varies at different periods from five to fi-fty. 
The section, however, gives a discretion on this point to the 
Commissioner, and is not, like section 248, imperative in Its 
direction. That discretion has to bo carefully exercised by him, 
but the discretion is his, and cannot bo called in question in a 
court of law. Mr. Scott, in his edition of the Act, refers to the 
ease of JJavgreaves \\ when this last position was laid 

down in respect of a corresponding provision of the English Act. 
We think the Magistrate has correctly construed the section, 

0^ (■’8C3) 3 B. and S., G13. 


APPELLATE OlYTL. 


Befoi'e M}\ Justice Pcu’soiis and M.i\ Ranade^ 

XARAYAX (oaiGiisrAL ArriacvNT), ArrcLLAHT, RASULEHAliT 

(original OPPOXjEXr), EESrOKDCNT.^ 

Limitatum—Zimitaiwn Ad (XE o/ 1877), 14 — Decree — Wxeoiitio7i hy Colledor 

— Application to Collector to set aside sale^Cml Procedme Code {Act XIV of 
1882), Sets, 244, 310A, 311 and 320. 

A decree passed against the applicant Raiayan was tiaii’^foirod foi exeeniion to 
tlio Collcctoi nuclei section 320 of the Ohil Piocediue Code (Act XIY of 188^). On 

^ Pecond Apix'al, Ko 513 of 1808. 
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tlie 8v.lx Hay, 1807, tlio Colloeior in c\oeuiion sold e^Jiiain piop3ity boloni^lng to 
ilie applicant, ^^lucl^ was inuclm.ed by ilierespondonls* On tlio 17ili May, 1807, 
tlie api>li( xnt applied to tiie Collecloi to set aside tlxe s ilu on tlie gioiind of alleged 
inegul iiities, and ill© Collector lia"ving xofeiicd the matter to tlie Mamlatddr 
for lepoit, forwaided tlie iccord to tlie Court on GOtli July, 1837* On tlie Gtli 
August, 1897, the applicant, feaiing that lie had not apx>lied to tlie pioper Coiiit, 
applied to the Suboidinate Judge to hct aside tlic sale, fiaming liis appliiition 
both under section 310A and section 311 of the Civil Piocedme Code (Act 
XY of 1832). Ho coiitondod tint, nndci section 1 ^ of the Limitation Act (XT 
of JS77) his applb ition ua^* not hiivul, 

llthh that the applicdlon was liaiivsl by linn iHon. Fndei the xules made by 
the (Unoinment o[ Lo nhi;^ under suHou .120 of the Civil Ihocednre Code (Act 
XIV of 1882) the Colhe'oi hal no juxislicOon. 'rinne nas, there foxe, no hond- 
/d^e misbilvO of jmisdlc^ ion such as x^ould jus+ilx the Coiixt bi cxeliiding the 
time ocaipted In ap] dying to the Colloitoi fiom the peiiod of limitation. 

Fndei the iiiles made by the Loeil Goveinmcnt of the Bombay Picsidency, a 
Colleeioi has not the po^'^er of the Couxt, under section 311 of the Ciiil Procedure 
Code (A(t XIY of lb82), to sei aside a sale. 

No second appeal lies from an oider made under seeUon 311 of the Civil Pro- 
chIuio Code (Aft XIY of 1882), 

Slcoxd appeal from the decision of Piao lialiaJur Chiinilal 
Brancldal, Eirst Class Subordinate Judge of SAtara 's\it}i appellate 
powers, reversing tlie order of Rao SJlieb Ramcliandra Daji 
Nagarkaib Subordinate Jiulgc of AYAi. 

On the 8tli May, 1837^ certain property belonging to the ap- 
plicant Narayan was sold in execution of a decree against him 
by the Collector to whom the decice had been transferred for 
execution under section 320 of the Civil Procedure Code (Act 
XIV of lS82)j and was purchased by the opponent Rasulkhan, 

On the 17 th the applicant applied to the Collector, under 

section 311 of the Civil Procedure Code^ to set aside the sale, 
alleging that it had taken place at the cliavdi instead of on the 
spot, and that the land had in consefj[uence been sold at an under- 
value. The Collector forwarded the application to the MAiulatdAr 
for invebtigatioii, and on the 20th July, 1897^ the MAmlatdAr 
reported that the land had been «old at an undervalue. The Col- 
lector sent the proceedings to the Com t, and they were filed on 
80th July, 1897, 
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Subsequently^ on tbe 6th August, 1897, the applicant, 
fearing that hib previous application had not been to the proper 
Court, applied to the Subordinate J udgc to set aside the sale on 
the abo\o ground^, and prayed that under section 14 of the Limit- 
ation Act (XV of 1877), the time* occupied in prosecuting his 
application to the Collector should be deducted in computing tlie 
poiiod of limitation for making the present applicati<>n to the 
Oourt. He stated that ho was ready and willing to pay the 
money due under tlie decree, and prayed for an order under st c- 
tion 310A of llio Chii Proredure Code. 

The opponent being served with a notice to show cause why 
the sale should not bo sot aside, denied that the land had been 
sold at an undciwalue, pleaded limitation, and objected that no 
order could be passed under section 310A. 

The Subordinate Judge got aside the sale. 

On appeal, the Jmlge reversed the order, holding that the time 
spent in making the application to the Collector could not bo 
deducted, and that therefore, the present application was barred 
liy limitation. 

In Ills judgment he said 

^ The judgiiirnt debtm, who^e piox^ei fy Ins bcmuold di an midei value, applied, 
quite in lime, to tlio Golloetoi to vhoni the execution pioc2(xIingr» had boeii trans- 
ferred, under soc'luii 320 of the Code, to sot aside the sale. That otfioor, instead 
of telling the a^jpUcmit (hat he (applicant) should go to the Coiut, rofonod the 
applicilioii to the ]\lanihtd ir fur rcpoit, ancl tlxK consumed neaily two monilis. 
The applit itloii made to the Coin! is ede iily beyond time. The salo took place on. 
Bth Ma} and the appU< atlon uas mado on Cih August. Section 11 of the Limita- 
tion Act does not, in my opinion, apply, liccauso Uio 0 Hector is not a Oonrt 
witliiu the meaning of that section 

The applicant preferred a second appeal, 

fiadahJiio IL BaUile for appellant The application to the 
Collector was uiickr section 311 of the Civil Procedure Code. 
That application should bo treated as an apjplieation to the Court, 
although it wms mado to tlio wu’ong officer of the Court The 
Collector is an otficer of the Court Ordinarily such applications 
are made to the NaAr, 

But, furllicr, we contend that tlio application wms rightly 
mado to the Collector executing the decree — Kesluchdeo v, Hacllip 

:p 311—4 
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PmSiuU^\ Tliib application made under both section SlOA and 
section 311 of the Code. 

Kaji KahinidiJin ’with Gmujiinit/i B. Bile for the respondent 
(opponeiii) : '—The C^olleciur niticly executes the decree in his 
capacity as a minisieiial oflieer of the Court. The Collector him- 
self IS not a Court— v. haa- ; Ihz! Atfiili w 

hUalh /?•('; Mnhuhjl V. Ihni ^ ] hidhi IrlJaxm v. Bliavlu 

Further, (he reliefs claimed under thoappliention to the Collector, 
under section Sll, ^\ere diifemit from that now aslonl for under 
section 310A. Therefore, the appHctOil cannot get ilm benefit of 
section 14 of the Limitation Act. 

rAiiso57s, J. We see no leason to dau1>t the coin cliio"'s of tho 
decisions of this Court in the cases of v. Jsuac AdamjP^^'^ 

and Bid Ahithl v. ]lladJiad^\ The case of Keshaldeox* Badhn 
ib cited as being opposed to these decisions, but wo 
cannot say -whether it is so or not, as wc have not before us 
the rules framed by tho Local Government of the North-Western 
Provinces tinder section 320 of the Code of Civil Pioeediue. It is 
sojBcient for to say that the rules made by tlic Local fiovern- 
ment of thib Presidenc^^ do not confer on the Cullocior tho power 
of the Court under section 311, and that secti n 320 by it^edf 
confcis no such power. Possibly an application made to the 
Collector and by him lorvarded on to the Conit might bo 
held to have been made to an officer of the Court, so that limita- 
tion might bo counted from the date of presentation to the Col- 
lector, but upon that point it is uniiecesbary to pronounce a de- 
cision since the appellant has in these proceedings relietbnoi upon 
the application ho made to the Collector, but upon tlie one that 
ho made to tho Court on the 6th August, which based on other 
grounds and contains additional praj^u’s of relief. AVo coxrfirm 
the Older of tho lower appellate Court with costs. 

Eanadi?, J. : — ^Taking the application of Gth August, 18j7, 
made by the appellant to the Wdi Coiut as an application iinclex’ 
section 311, it is plain that no second appeal lies from the order 

CD (18S8} n All., 9J. (13 7) 11 Bum., 478. 

(2) (1890) 15 Boiii , 332. (0 (1890) 15 Bom , 3J2. 

0) (1891) 15 Bom., (>91. (7) (1891) 15 Bom., Gdl 

(4^ (1883) 7 Bobu, (S (1S88) U AU , 91. 
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of tlio lower appellate Court. It was, howc\er, contemlecl that 
the applic.ition coutained also a prayer under section 31()A, aud 
that in sucli applications an appeal lies from orders passed there- 
on as irom an order under section 214, On reading the appli- 
cation in the proiicut cnse, however, it is found that there was 
only an oiler to paj^ but no actual deposit of purchase-money^ 
and, further, as the prayer to set aside the sale was joined with 
the other i)raycr, such an application cannot ho entertained under 
the proviso to bcction 310A. No second appeal lay, therefore, in 
this Cfise. 

On the merits, nlso it is quite clear that the application of 6di 
August, ISO 7, A\as made more than thirty days after the sale took 
place. The applicant’s pleader sought to biiiig the application 
within time by reason of the piior application made to the Col- 
lector on 17 til May, 1807, within nine days from the auction sale* 
lie contended that ^ueli application:* under section 311 can only 
bo made to the Collectorj and cited Keshabiho v. liadhe PrasettU^'^ 
as an authority for this position. That decision, as also tho 
cases referred to therein, ob\ iuusly have refcreiico to tlio rules 
made by the North-Western Provinces Government under sec- 
tion 320. The rules made by the Local Govormnent here under 
the same section give no power to the Collector to dispose of such 
applications, and this Court has decided in the cases of Gan- 
iHiiram v, Isaac and Bai A/dt/ii v. that the 

Collector has no jurisdiction. Besides, tlio application of 6th 
August was not a eeiitiuiiatiou of the application to the Collector. 
There was, therefore, no (jond-^jlde mistake of jurij^diction which 
alone might, under certain circumstances, ho pleaded under the 
Limitation Act as an e-s-cuse for escluding the time so taken up 
from being reckoned. For these reasons, the order passed by the 
lower appellate Court bcems to he correct, and we dismiss the 
appeal. 

OrcU^^ confinnuL 

O' (iSSt) 11 AIL, 01. (iSOu) 15 Bom., 323. 

w. (l&Ol) 15 Bom , G9L 
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Btfoie Mu Ji'itue Potuoiu ntul J/p. JvUice Riumle, 

BIIAVANISlIAMvAE (onm^su. Applilint), ArrEiLA^sr, IS^AHAX- 
SHANK VE (oniai^AL Oppoapat), ELsroxBEiNiL^ 

Bcs Jutllocfia^t:>vU hy C for uie^ae to, tUiUcc ofhnM ihukF vUlcf 

A’-Wlll Jicldiullil dtul CV difhn alloiuJ -Applkallon ly C as hqal 
icpf esQulative oj A for ecvtioti tfPtcAC olktncd hij A— Qucdlon ofmluh(ij 
ff viU ayahi lauul'-Ch d J?iui Jm c ColK (id AlJr of ltS2), /Sla 211, 

A oliUlnetl a cloutc against B fui i)uSsiSslun of imLiui Inul, ami lliou dial. 
Thexonpon C appUuI for tXA^ulUm of tin. cEiue is A’s il iqjiesi nl liUe, tol)'- 
iiig upon a v^ill matlc Ly A in Ixis favoni Ai ilie simo ilinCj 0 filed a suit to 
loco'vor Ivs. liO as incsno profits of llioLind. llie txteuliou pioccodlu^b ^^ere 
stayed till after tliQ disprsil of the fexiifc loi misue profit^. In Ifiis suit, B con- 
tended tfiat tlio u ill in i|uedion was not exectital by A, and ibal A was not of 
sound disposing mind ai tbo time of tbo alleged execution of llio will. Tlio 
Suburdlinito Judge found on botli tbeso poiiitb against B and pas&ed a decree for 
mesne piofiis. Tkib decicc wa^ upbelcB on appeal, liy tlie Bistiict Judge. 

Afiu’ tlie deeision of IbU buit, ibe hiiboidiuatc Judge toolv Uf 0*s applicitiou 
feu execution of the oiighial decree obtaiiiod by A. This jipplieationwabiebi&ted 
by B on ibe ‘same giounds on wbicb be bad defended the suit for mesne xnofils. 
He impeacbed tbe v.ilidity of tbo will on tbe giounds of non-excention by, and 
nuboniidnoss of mind of , tbo Icstatm. The Suboidlnutc Judge bold that tbe 
matter w&h res Judicata ; boj tlioicfoit^ oveiiulod tbis objection, and oideicd 
exeoution to Issue. Tbo Bisliict Judge held that as tbe suit fui mesne 2 a ofits 
WMS in tbe natuie of a Bmall Oaiiso suits in wbidi tbeie was no SLCond 
tbo deoibion jjassed in tbai suit did not ojici ate as iiahcala in tbeiiubent 
exeeution 2 >rocoedmgs. He, tboLcfoie, loxcmed tbe bnbuidinato Judges oubi 
and lenianded tbe ease foi a fiesb decision. 

Meld) leveising tbo icmind oidci, that tin t2Uobtiou wLttbei C was Liititbd 
to execute tlie dcciec as A% lopitbuntatho fell within tbe last clause of bcofiou 
24i of tbo Code of Chil Pruieduio (Act XlV of 1882j. Tbo buboidinatu 
JudgOj wbo bad labed an ibbuc as to tbo 'validity of tliu will rdlod upon by C 
in the fcuit for mesne was ciititied to act upon bis dcteiiumation of that 

issue in tbe execution xu’oceedings. 

Second appeal from tbe decision of E. H. Aloscardi, Distiict 
Judge of Surat* 

One Bai Parvati obtained a decree for po:3session of ccitaiii 
land. Tbo decree did not award mesne piotits from tbo date of 
tlio suit till delivery of possession. 


^Second Ap])eab N<), of 1898, 
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Dai Parvati died blioitly after tliis decrcCj leaving a will by 
w Iiich sIio bequeathed to one Bhavanibliankar Jekrislina all her 
right's under the 0 tioe. 

On the sticngtli of thib will, BhaTaiiishankar filed a darUiust 
for the execution of the decree, and at the feaiiio time filed a suit 
to recover Ps. 1 10 on account of niefeiie profits. 

The and the suit -were filed on the same day-^-lf’t 

March, 1897. 

The execution piu^eedingis ^^ere ^tayid till after the suit for 
mesne piofits ‘diould be decided. 

In tliib suit llic cliief questions at issue bet\\een the j)ai ties 
were (1) whether Bai Paivati had executed the \\ill relied upon 
by the plaiiitiif, and (2) whether she wuxs of sound disposiug mind 
at the time of exeeutiun of the will. 

The Subuidinato Judge louiid both these issues ui Bhavani- 
shaukar% fa\our, and aw aided him mesne piofits as claimed. 
Tliis decree was upheld, on appeal, by tbo Bistiiet Judge. 

After tliis decision, the application fur execution came on 
before the Suboidinate Judge. 

The judgment-dobtois resisted the fhullidsi on the same 
grounds as those on which they had already defended the suit for 
mesne profits ; as btfore, contending that Bai Parvati had not 
duly executed the will, and that she was not of sound disposing 
mind at the time oi cxtcutiou. 

The Suboidinate Judge held that on both these points tlju 
decision in the suit for inesiie piofits opciatcd as res Jifclicaia, 
lie, therefore, gi anted the appllertion and ordered execution 
to proceed. 

On appeal the District Judge held that the matter w^as not res 
pidicaU, He, therefore, reversed the Subordinate Judge^s m-der 
and remanded the darkliddt for a fresh decision on the merits. 
His reasons were as follows 

Kiuijo JkhaYij Shujh r. Mudhtb ( liundui Ghoso (L L. Ih, 23 Calaitta, 
885) it ^ubs decided that no %*coiul appeal lies fiom a suit I’oi mosiio 
vheie the yahie of llio snljed liiattei in dispute is lcq *5 ilian hs, 500, l)cccui£«c 
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bueli a biiit ib cuguizabL 1 ^ a Co ui oi 8 ji til 0 luses, and in Govi^id hhi L 
mant>liet Anj(j}hlai v. iJJiQiidhcaavhin Gauhamv TanJbfjc (I. L It, 15 Boui., 
101; it s\a& luld tint tlciib'uiib in pi l\ ions sriU, nliicli ni iho ii tiiie of 
Small Caubc bu la ind iii \Miioh tliat an ts no r ^^lit of s-'co id appeal did not 
Opel ilo as in t in mIiIcIi l slcoiuI appeal hj. In tliL caso a 
bccontl appial lies, and cuiihujii litlflLo iindlu-ja in tli) out loi ineaiio piolitb 
ait/ nut va judiuda in tlio intboul danJuid, ' 

Against tlu& docKion Blnu aiiLhankar appoalerl to tlie Higli 
Couit, 


UujijAil 65 liuo ioi jppelltUit* 

ManitbJiali JiliaujU blialt for le^^oudcnt. 

^vllsQ^s^ J* — Wt tliinlv tliat ilie point at i^-bVic falls a\itlun tlio 
words of tbc last clniisc of ttiuii 211 detormine J by a separate 
suit*'' and tltat the buboidiuito Judge, a\lio bad stayed tbo oxicii- 
tionpioceeJiiigs pending a suit betw cen the banio parties in which 
an issue bad bion raLod as to the validity of the ^Yill under which 
the applicant claimed, and which the opponents disputed on the 
giound of nun-evecufciOn by, and unsoundness of mind of^ the 
tu'^tatrlx, a\ab entitled to act upon his determination of that issue 
in the execution proceedings. It follows^ thercfoio, that the Dis- 
tiict Judge, who himself confinned, on appeal, the finding as to 
the validity ol the vill, should not have lo^ersed the order and 
tciuandul the Juilhdd for a fie&h decision. lit cuiild and should 
ha\e acted in the execafcion pi'oecedings upon the deteiminatum 
ho had come to upou the same pmnt in the suit. 


'We reverse the older made by the lover appellate Court and 
lestore that of the Couit of first instance, with costs in ihu and 
the lower appellate Coiiit on tlio opponents. 


OiJer merbecL 
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3L\ Jiutice Pa? swis and Mr* JvbhuL 

LABTI^TUb (oEiuiN iL PLUNriFi), Al;PLLLv^^,^7. GOiSrSALVjib anii uijile'^ 

(oaitiNALDLFLND\i^a &5 Nos. 1 3, 5, 0, l')-22 iM> 7 D), Bi spoxdlnis. 

llJi liOii—X duo CIu idiuiib-^CJi iiif/o of 'pLlujhO'ii'^ Laii a^^lioalh to 
conio, t '^nccc^Sto)u—Jiiliti iktncc* 

WJiPiOj in coUMHincnc'' of tlio coiuoi^Ion of t i^ei^nn fioia opo L iiu of ull^ion 
to allot" 01% llio qncsiion dii cs fsiotlio hv/ to bo applicfl to such poison, that 
quostion is to detoiniiuel not bv asoeid lining tho h\v Tihlch apjilicablo (o 
sueli jFOison prioi to ilio convorsion, but by asoeitalninf^ tlio Iw oi custom of tbo 
chss to ‘uliioli sutli p 1^011 lit itlicfl himself ifioi eomoi'ium anilbs vbUb b"* pio 
feircl that his sueco?s*on shonbl be "o\( mod 

Appe VL fiom the decision oi lido Baliddni G. Y, Liuiaye^ First 
Class Subouliimtc Judge of Btigaiun. 

In this suit tlio plaintiff (Lciitia Lasting s), who was a mem- 
her of a Native Cluistiaii family lesidcnb at Belgaum^ claimed a 
one-third shpuo of eei tain hung plows situate at Bclg mm, \\hich 
had belonged to her father, D. F. Gonsalves, '^ho died in 1855. 
She alleged that the proiicily had bi on left undisposed oi hy his 
win, and she claimed that, as hen's of lioi Fithor, she and her two 
hrotlieis (dehnlants Nos. 1 md :>) were entitled in erjual sluues. 
The plaint stated the cause of action to liave aiisen in 1833, when 
the plaintiff’ first bocamo aware of her lights and domanclecl her 
share, audit was nppaiently as-nined that the law appihcahlo to 
the case was the Indian Successiou Act (Y of 1S33). 

At the healing, the Suboiclinate Judge fiamcd issues of which 
the fifth was as follow's 

“5. Is the pbamtiif outitlol ti any find ^\h 1 ,i shuro in tho piopntiog in 
dhputo P ’ 

No evidence v as given of the status of the plaintiff and her 
family, and on this issue the yuhoidinate Judge accoidiiigly dis- 
missed the suit, holding tint it lay upon the plaintiff to show by 
what law her family was governed at the time of her fathers death 
ill ls55, and under which she claimed a share in his estate. lie 
was of opinion that ns it ceitaiuly was not the Succession Act 
(K of lbC5), which was not passed until 1805, the lircsumption 

No. 56 o£ ISO?. 
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\xa^ iliat tlio law jipplicMTle ilie Luv applicable to tlio family 
bcfoiv coiivoiNioii to Cbri^tianitj’. As there was no CYhlonco 
npon this point, he disuihsed the plaintiil's claim. lu his judg- 
ment he said :~ 

^ Esuft 5. ''ritt* planitifi, wlio h adnulioih}^ adt^cendani of a ISTativo Christian 
hiiuilj. daiin- ai eno o£ ihr hi*ur or h.i’ dHceascd hiihorj T. F. iJonsalvo?, acer- 
tiiii sltaie In hi^^jtoperiy, nllef‘in" ilut Ihe is into lato, linsinnoli as tho 
di^pcation undo hy th(^ dus M^od In hi-. 111 i-^ ounfmed io ilio ineoino of thn 
prcpaity and does not oxt'Mid -^0 the prc)poiiy iivdf: '’i'/-’ lAhibit ^2. x\qsuin- 
!n|]; 1 hot lun* fithor died intestate the liist «uxostioii, xxliieh Is essential to tlio 
delortninaiion of her risdii of snacc -sion, is, hy nhailiu. ilia family nas g’o\orn- 
odinlSoS. Tho piriiispusuniahh appear io havi' ho-*!! under a inhconeepUon 
on ilus pfdnt sinvO they i»liod s d<dN on ihe Tndlin Secession Act in buppoit 
o£ tlndr rospf‘ctlvo conioniioiis. That Ael certainly is not applicable, a*? the 
suaoegslon opened long before its onaeiment. The pleadings do not show what 
ilio respective allegations of iho p nil os aro as to Iho law applicable totha 
family of th^^ deceased in regard to sneeession ; and the plaintiif inado no 
attempt to show that the family is governed by any particular law or usago 
entitling her to a share along with her brothers. Her pleader only contented 
himself by stating that the English law was not uiiplicablo to iho ease. On the 
other Imnd, it is not tho defendants’ contention thet the case is governed by 
tliat law. The presumption, then j is that the li-w applbnble Is the hw' which 
was appiieabio before the eon version to Cliristianilv. It is to be regreited that 
there nvo no maierials In the ca^e, like those in iho Tli ina Cme (^oo Printed Judg- 
ments for 1891, p. 32*^), which was originally deoiclod b}" mo, foi d< t'^rmining from 
wliot caste or religion tho conversion took plieo. irenco it U inipo .sildo to avixvo 
at a conclnsioii on tho question above alluded to. I, tlieiefoio, foil constrained to 
hold that the plaintiff Ins failed io show that she entitled to any shire in hor 
deceased fatlioi’s estate. I hnd on tho -hh h '.ue in the nogitive ab ilut.'ly. This 
fiuding itiuloi'5 it trail ece>=;ary to find nn Ilio renifiinlny T (lio 

tLiiia witli costs.” 

Tlio plainfciffi appealed. 

Sadashlp U, BakJde i'or tho appellant (plaintiff): — No is&iic 
■\Ta.s raised as to tho law applicable to tho plaiutift’.s family, and, 
therefore, no cvidenco was given on the point, lie referred to 
£ai Balji v. Bai 8anto¥^^ Barloio v. Orde 

llatavji S. Desai for I’ospondent (defendant No. 3) : — The family 
is Native Cliristian and, thei’efore, English law is applicable— iiajirs 
V. The Native Christians at Bclgaura were originally 

Cl) (1S91) 20 Bom.) d3. ® (18/ Oj 13 M. 1. A., 277. 

C) (1808) 5 Bom. II. 0. Bep , 173. 
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Madras Hindus — ^^Belgauin Gazoitcor/'^ pp. 22B-227. Possibly 
the plaintill^s father was a Portuguese, Either Hindu law or 
English law must be applied^ and in neither case can the plaintiR 
succeed. The decree of the Judge is, therefore^, substantially 
correct. 

Kola with B. B. Boyce^ for respondents Nos. 6 and 7 (defend** 
antb Nos. 10 and 21) AYe purchased portions of the property 
from defendant No. 2, and support his case, 

Pakso^s'S^ J. : —The Subordinate Judge dismissed this suit upon 
a preliminary pointy which was not specifically raised by any 
issue^ and upon which^ therefore, no evidence was given by the 
parties. Moreover, the reason given for the dismissal is wrong. 
The parties arc Native Christians. The presumption drawn by 
the Subordinate Judge \vas that the law applicable to them was 
the law by which their family was governed before its conver-* 
sion to Christianity^ and because it was not shown from what 
religion it was converted to Chiistianity, the Subordinate Judge 
considered this to be fatal to the plaintiff’s case^ which he 
accordingly dismissed. We think that this is a clear error. The 
law prior to conversion is a point on 'which it might not be 
necessary to give any evidence at all, because as laid down in 
Bai Baijiw Bed Sanlo/j , citmg Ahrahcm v* Abraham the 
convert may, by his course of conduct after conversion, show by 
what law he intended to be governed as to these matters. 

The 7 alio decidendi is laid clown in Barloto v. Ordd'^''^ where 
their Lordships of the Privy Council say : 

Tlio coBStiuction and effect of the will, tlxereforo, must depend on the law 
of the domicile, if that can he ascertained. At the time of the Coloners death 
there was no hji loci of the province in which he was domiciled, and the law ap- 
plicable to the succession of any individual depended on his personal staixiSy which 
again mainly depended on his religion. Thus the succession of a Hindu would, 
as a general lule, fall to be regulated by Hindu law, and of a Mahomedan by 
Mahomedan law, and of an East Indian Christian by English law ; but in every 
case, for the purpose of determining the status personal is ^ regard was to be had 
to the mode of life and habits of the individual, and to the usages of the class or 
family to which he belonged. If no specific rule could be asceitained to he 

(1) (1S91) 20 Born., 53. Q) (1863) 9 M, I, A., 195, 

(3) (1870) 13 M, I, A., 277. 
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app’^icable to tLe (‘asOj tlioii tlie Jiilge^ admin isteiiiig jxi&tioe iix the piCYince 
WHO to act ‘ accouliiig to justieo, equity, and good conscience.* ” 

This, no doubt, was ‘•aid as to a particular province, but the 
pr nciplc holds good equally as well in respect of this part of 
India: s e Jolhluu v. Louis 

In the present case no piopor opportunity was given to the 
parti(‘s to adduce any evidence on these points, nor has the Judge 
coLisideied the evidence th.it tlieio is on the record, — for instance, 
there is 1]io will (Csliibit 62) made by the deceased, the language, 
woidiiig and naliue of which cannot be ignoied. We, theiefore, 
rcxeiso his ilecree and leinand the case tor a fresh inquiry and 
decision alter raising tho piopti issues and taking evidence. 
Costs to lie costs in the cause. 

Ranabi:, J. . — This case has nob been satisfactorily disposed of 
in the Couit ))clow. The pi incipal parties to the suit are non- 
European Christians, the claim being bi'ought by a sister against 
her o bi oilici s and persons claiming under them for her one- 
third shaie of her fabhor'^s property. The plaint stated that the 
plaintifPs father had made a will in 1S52, and that he died in 
1855. This will disposed of the rents, but nob of the properties 
themselves. riaintiG's mother kept back this will, and, befoic her 
death in 1886, made a fresh will inconsistent with her husband’s 
will, and the defendants Nos S and 4 took out piobate of this 
second v;ill, and all the defendants were in possession of the whole 
C'^tatc under this second will. The claim for a thiid share was 
made apparently under Act X of 1865, which provides that 
daughters and sonb shall share equally in intestate succession. Le- 
femlant No 1 did not object to the claim, but defendant No. 2 
■contended that his father’s will disposed not only of the rents, but 
also gave full power to his wddow to dispose by will the estate left 
by him, and that the second will disposed of the estate accordingly. 

The first question in the case was as to the status of the parties, 
and the law wdiich governed the devolution of property in in- 
testate succession. The lower Court laid down no issue on this 
point. It only remarked that neither English law nor Act X of 
1865 was applicable to the case, and that the law wdiicli applied 
to the parties before their conversion should govern the dispute. 

(I) (189i) 19 Bom., 6S0. 
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As plaintiff failod to show* to what caste oi’ religion the family 
belonged before conversion^ the lower Court dismi^'Sed the suit. 

The appellant’s pleader very properly took exception to this 
summary proceduro which disposed of tlie case on a point on 
which no issue had been raised. The lower Court, moreover, 
was in error in the view it has expressed about the law which 
governed such e ises. There is no doubt tliat Act X of lbG5 does 
not govern the case, as tie appellant's father died in 1855, and 
section 831 expiessly comes in the w^ay of all letrospecdve ex- 
tension of the Act. As the parties are Native Christiiiis lesiding 
at Belgaum outside the Town and Island of Bombay, the ruling 
in Lopes v. Lopes^\ which applied English law to Poituguese 
inhabitants of Bombay, does not govern this case If they are 
East Indian Christians the English law will govern their succes- 
sion disputes — Larloto v Orde -h If they are converted Native 
CTiristicrns, then they inusfc bo governed by the law to which 
they and their iamdy have attached tbcmselvms. The rules of 
Hindu law, if they vverc Hindu converts, will not ajiply as a 
matter of course. The convert may renounce the law ]jy which 
he was bound, or, if he think fit, he may abide by the old law. 
His course of conduct after convcitoiou by attaching himself to 
a class which has a personal law of its own, or by personally ob- 
serving such usage or custom, must dotcrminc the question of 
what law ho has preferred to attach himself to. This w^as the 
principle laid dowm in xihraham v. and has been fol- 

lowed in this Court in a series of decisions— v. Loim 
ManoeU ^'^ ; JBai Baiji v. Bai SanlolS'\ It i'^s thus clear that tho 
question at issue does not depend upon the consideration of tho 
law prior to conversion, hut on the law or custom of the class to 
which the parties attached themselves after conversion, and hy 
which they preferred that their succession should be governed. 
This ease must, therefore, bo remanded back to the lower Court, 
which should frame an express issue on this point, and after re- 
ceiving evidence on the same decide the case on the merits. 

Decree reversed and case remanded^ 

(3) (1868) 5 Bom. H. 0. Eep , 172. (V (1863) 9 M. I. A., 196. 

{2) (1870) 13 Cal W. 11, dJ (K 0.) 0) (3894) 19 Bom., 680. 

( 5 ) (1894) 20 Bom., 53. 
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PRIVY COUNCIL. 

BIIAGY^ANDAS MITHAEAI^r (DxrFNBAisT Ho. 2), Appellakt, and 
EIYETT-CA riHAG (PLAiNTirr Ho. 2), PrsPONDrNT. 

On appeal from tlie Higli Oom’t at Bombay. 

JPmtncrslnji'-DcQiliofpaitnco' — Suhscqiiont rccivcr^ of assets ly sin whig' 
g^artna — Suit hy achuhii strut or of deceased against siiiriving 

partner fur Q'ccovcied assets — Suit for g}cirtncvfl\i 2 '> account — Li'nnitaUon Act 
{XT of 1877), Secs. 1 and 17. 

In 1880, oiio Ileniabai, a ■v^idow and pavincr in a fain cariying on business in 
partnership witli Goonldas and Bliag’vsandas (dofondants Nos. 1 and 2) in Bind 
and at Bela in in tlio Peisian Gulf, died, and the partnership 'W’as then dissolved. 
Bhe had no children, bnt it was alleged that she had adojited cto’C Pnrshotam, the 
brother of the second defendant. On the lOtli Fehinary, 1800, the guardian of 
one ICissondas, a niinor (her Imshand s nexihew), apx>lied to tho High Cotiit of 
Bombay for letteis of admin istiation to her estate, alleging that Kissondas was 
I'cr heir and next of kin. A caveat was fled by her father and otheis, in which 
they denied that Ivissondas ■was her liqii, and alleged that Pnrshotam had per- 
formed licr riineral ceremonies. The matter came on as a suit on the 19th 
Pebinary, 1S94, when an order was made -withont xirejndice to any of the ques- 
tions laiscd by the issues, dismissing tho application and ordering letteis of 
administration to Hemabai’s estate to is&ne to tbo Adminstrator Geneial of 
Bomba5x Letters of administralion were accordingly gi anted to him on the 80ih 
llarch, 189 1. 

' In the meantime, however, tv';:., on tlie I2tli Axiril, 1893, Bhagwandas (defend- 
ant No. 2j had fled three suits in the High Couit of Bombay, in the name of him- 
self and Goculdas (defendnnt No. 1), as surviving xwtners of Hemahai’s firm, to 
recover cei tain debts due to that fiim. Disimtos subsequent!} arose between Bhag- 
w’andas and Ctoculdas, and, by a eoiic>ent oider of tho 22nd July, ISO 3, it was 
ordered that any money recovorecl in the said three suits should be paid over to a 
receiver (defenOant No. 8) to be held by him until further oider. On the Ist 
Avgust, 1803, consent docrcos were passed in the above thiee suits for a total 
sum of Es. 28,335, which -was forthwith handed over to the receiver. 

On tho 22nd April, 1894, this suit was filed by the Administrator General of 
Bombay as administrator of Hemabai appointed as above stated. He claimed to 
recover tbo wdiole sum paid to the receiver, alleging that the first and second 
defendants as her partners wore largely indehiod to the firm, and that the money 
really belonged to her estate. Ho prayed that the receiver might bo directed to 
pay over the money to him, and, if necessary, the partnership accounts should he 
taken. The second defendant {inter alia) ^Aeaded that the suit ■was one for 

^ Pieren^ *. Lokds AsHBounKn, Hobiiousb, and MACFAQ-HrEx, and Sib B. Cottch. 



rOh, XXIII.] BOMBAY SERIES. 

parinersliip account;?, and as such was barrel by limitatiouj and also that the 
High Conrt-of Bombay had no jurisdiction to try it. 

Held, adirming the decision of the High Court of Bombay, that this suit was 
not birred by tine; the Utter Court having decided on the ground that the 
Administrator Greneral having been the only person cxpahle of suing within 
the meaning of section 17 of Act XV of 1877 (Ijimitatiou) that section operated 
to allow tha period of article lOG to be computed froii the issue of administration 
of this cstatn. 

A decree was made for a general partnership account to establish what was duo 
to ilio estate of the deceased in respect of her share in the partnership, and of any 
money of hers employed in the business continued by the survivors. 

Appeal from a decree (13tb August, 1835) of the appellate High 
Court, varying a decree (19 th Noveniher, 1891) of the High 
Court in the Original Jurisdiction. 

The proceedings in this suit prior to this appeal are reported 
in Rhett^Carnac v. Goculclas Bollian Mull, BJmgioandas Mitharam 
and Zimji Navroji Bamji where the judgments of the Court 
of Original Jurisdiction and of the appellate High Court are 
given at lengtli. And there the facts of the case are all statedj, 
as well as in the ‘judgment on this appeal. 

This suit was brought on tho 22nd April, 1894^ by the Adminis- 
trator General of Bombay, who obtained, on the 30th March, 1894, 
administration of the estate of a widow, Ilemabai, deceased on 
the 1st September, 1SS9, then being in partnership with tlie first 
and second defendants in a business carried on at Karachi and 
Behrin in the Persian Gulf, The claim was for Es. 28^335 in the 
hands of the third defendant, the receiver appointed to have 
charge of that money, which had been paid in discharge of 
■decrees obtained by the first and second, as surviving partners, 
against debtors to the firm in which the deceased had been a 
partner, that firm having been continued by the survivors. 

Tho plaint stated that the whole of the capital was supplied 
by Hemahai^s late husband, who died in 1884, leaving her as his 
heiress ; and alleged that the first defendant was a working partnei", 
with whom Ilemabai canned on the business, and that they had 
admitted the second defendant Bhagwandas, who also supplied 
no capital : that, at her death, the first and second were each in- 

(1) (1895) 20 Bom., 15. 
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debtecl to tl j partnerpliip^ and had nothing to receive therefrom^ 
as would appear on taking the account^ if found necessary to 
he taken. 

The prayer for relief was (n) ' that it may he declared that 
tlie said moiiey^^ in the hands of the receiver belong to the estate- 
of Ilemabai and that tlic plaintiff is entitled to the same ; (5) 
that^ if necessary for the purposes of this suit, the account of 
the partnership, between Heraabai and the first and second 
defendants uiay be taken/'* 

Bhagwandas Mitharam alone defended^ alleging that the ac- 
counts of the partnership had never been takcii;, and that the 
right to an account was now barred under article of Act 
XV of 1877. The monej^ now claimed would have come in as an 
outstanding debt to the partners. Ho also counter-claimed a share 
in Rs. 5,292, a debt due to the firin^ but paid by the debtor to 
the plaintiff. 

Goculdas assented to the share of Hemabai being taken by her 
representative. 

The principal questions raised at first, and again on this appeal, 
were; (1) whether after the dissolution of a firm by the deatli 
of a partner^ and the continuance of its business by the survivors^ 
assets consisting of debts due to the late firm could, when realiz- 
ed by the survivors; be apportioned to the representative of the 
deceased; as belonging to her estate; without an account being 
taken of the partnership ; (2) whether such an account having 
been a necessity, and being now barred by article 106; as the 
defence insisted; the suit must be dismissed. 

The first Court (Candy; J.) was of opinion that the claim 
to a general account of the partnership business was barred by 
time; but that, without it, the estate of the deceased was entitled 
to a share of the assets in charge of the receiver proportionate 
to what had been her share in the business; and to a similar sliarc 
in the sum paid to the plaintiff in his character as her adminis- 
trator. 

From this decree the Administrator General appealed, alleging, 
as before, that Hemabai*s estate was entitled to the whole of those 
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assets. The defendant thereupon filed cross-ohjuction.s to the 
effect that the suit ouffht to have been dismissed entirdv. 

o 

The appellate High Oouit (FaiTan, 0. J., and Starling, J.) 
decided that a general account was nofc barred by time. Inas- 
much as the Administrator General had been the otdy person 
not under a disability to sue, or the only person, in tlio woi'ds of 
section 17, capable of suing/^ the time of limitation must bo 
reckoned from when administration of the estate ^vas delivt.red 
to him, who represented the interests of the minor heir, n gainst 
whom no time had run. 

The grant of lea\o to sue under clause 12 of the Letters 
Patent wms sufficient to give the jmisdietion which had ]>een 
exercised, the money sought to be awarded being in the receiver’s 
hamh. The technical objections failed, and there was no de- 
fence upon the meiits that could po^ssibly stand. The High Court, 
therefore, varied the decree ol* the Couit below and decreed in tlie 
terms of («) and (h) in the plaint. The effect of the appellate 
Court’s decree was that the plaintiff w^ab entitled to tlie sum that 
he had already received. 

The defendant No. 2 appealed. 

Ciaciavthoipe, Q, 0., and /. 1). MajjaCf for the appellant : — ■ 
The suit was such as to necessarily involve tliafc no decree foi the 
division of the assets among tlie parties could be made without 
the general accounts of tlie partnership having been taken. The 
original Couit was wrong in ordering distribution of tho shares 
in the assets while the state of those accounts w^as neither ad- 
mitted nor ascertained. The liabilities of the firm had to bo con- 
sidered. So far as to the necessity of an account. But in regard 
to article 106, and section 17 of the Limitation Aci:,theiehad been 
no solution of the question whether an account w^as not now 
barred by time. It had not been dotonnined whether there had 
nofc been a legal representative of Hemabai all tho while, 

Jardine^ Q, C., and J, IL A. Branson for the respondent: — The 
decree of the appellate High Court was substantially right and 
the appeal should bo dismissed. But the Administrator General 
did not oppose the taking the account which in effect was decreed. 
It was insisted, however, that it would appear, as the fact 'wasj 
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that all the existing capitilof the fiini belonged to Hein.ihai’s 
estate. 

Counsel fertile appellant did not roplj'. Their Lordships’ judg“ 
inent was aftcmaids, on 10th Decoiubcr, lead by 

Loku MicNiGinrx. — ft appears that one Heinannial carried 
on business with the defendant Clocnldas in Sind and in the 
Persian Gulf until his death in 18M. He lelt a widow named 
Heuiabai but no issue. Aftoi his de ith the business was continued 
by Goculdas and lleiuabai. On the 7tli of August, 1S8 the ap- 
pellant Bhagwandas n as admitted into the fain, and a partneisbip 
agieciueut of that date was made between the three -Iloniabai, 
Goculdas and Bhagwandas. Ilemabai was admittedly the mono} ed 
partner if not the ownei of the business She died ou the 1st of Sep- 
tcmbei, 1889. On her death the partnership w.rs dissolved. But 
the affaiis of the i artneiship vere not wound up, and apparently 
her moneys neie retained by the suiviving partners and.mnplojed 
in the business. 

In 1890 an application for letteis of administiation was madbv 
on behalf of one Kissondas, then about ten yeais old, claiming 
to he the heii. But the application was ledsted by Bhagwandas, 
who alleged th.at Kissoiidas was not lieii and alleged also lluit 
TJomabai left a will The case came before the Coiiit. ISfo 
wdll was fortlicoming, nor was it suggested then that time was 
a iieaier hdi. The Com t, however, diicctcd that the Adiiinns- 
tiab r Geneial should tahe out administiation without piejudica 
to any question, and made provision fri the costs of all parties, 

III the meantime, Goculdas and Bhagwandas as surviving pirtiiers 
took pi oecedings in Bombay to recov er ceitain debts, or the balance 
of ceitain debts, owing to the business. Ultimately tlio amount 
claimed, which came to about Rs. 28,000, was paid to a receiver 
appointed by the Court, On the 30tli of Maicb, ISO 1, the Adniin- 
istiator Geneial took out representation to Ilemabai, and in April 
following he bi ought this suit against Goculdas and Bhagwandas 
claiming (a) to have the whole amoiiut in the receiver's hands 
paid to him in his rcpresoiitat ve chai actor, alleging that Gocul- 
das and Bhagwandas had iicthing to receive, but woio in fact 
debtors to the partneisbip and {h) if necessary to have the ac- 
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counts of the partnership taken. He also asked for such further 
relief as the circumstances might require. Gocuklas did not 
resist the plaintiff^s claim. Bhagwanclas set up every possible 
defence. He submitted that the Court in Bombay had no juris- 
diction in the matter. He lelied on the law of limitation and 
he alleged, what was perfectly true, that the accounts of the part- 
nership had never been taken. By a supplemental defence he 
in‘=!isted that the plaintiff was bound to account to Goculdas 
and himself for their shares in a sum of Rs. 5,292 which admitted- 
ly had been recovered from a debtor to the paitiieiship by the 
plaintiff himself since the institution of the suit. 

Candy, J., before whom the case came in the fiist instance, gave 
effect, in a great measure, to the points raised by way of defence 
on behalf of Bhagwandas. He held that the Court had jurisdic- 
tion only in regard to the assets recovered in Bombay. lie also 
held that the plaintiff's right to a general account was barred by 
limitaticn, and in the result he ordered the costs of all parties to 
be paid out of the fund in the hands oi the receiver, and divided 
the balance of that fund, as well as the moneys recovered by the 
plaintiff, between the plaintiff and Bhagwmndas, giving to the 
latter the proportionate share to which he would have heeir enti- 
tled under the partnership agreement if the assets in dispute 
had been piofits of the jiartiiership business. 

The learned Judges of the High Court on appeal held that the 
jurisdiction of the Court was not limited to the assets recovered 
in Bombay. It was not disputed at the bar that the judgment of 
the Appeal Court was right so far. Then they held that the 
suit was not barred by limitation. They considered — and their 
Lordships agice in their view — that on the materials before the 
Couit it innsi be taken that the Administi'ator Geneial is suing 
on behalf of the infant heir. As far as the evidence goes, the 
opposition on the part of Bhagwandas in the probate suit a 
mere pretence put forwaid in order to defeat or delay the infant’s 
right to an account against Ilcmabai’s surviving partners. The 
Appeal Court ordered Bhagwandas to pay all the costs, and ad- 
judged to the plaintiff the whole fund in the hands of the 
receiver. 
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Althoiigli tlaeirLorclsliips agree ^Yith the Appeal Court in the main, 
they are unable to find sufficient evidence to jnsiify the decree 
in the form in which it was drawmap. In his pleadings Bhagwan- 
das insisted that an order in the plaintiffs favour ought not to 
ho luadc without talcing the accounts. And that was his prin- 
cipal contention before their Lordships. Nor does it appeal' that 
he ever receded from that position. To a certain extent, indeed, 
it was common ground that the accounts must bo taken. One of 
the plaintiff’s reasons, in his mciuoi'andum of appeal from the 
judgment of the lower Court was that the plaintiff was entitled 
to insist on the partnership account being taken hefoio the 
second defendant — that i'- Bhagwandas — could be allowed 
any share in the moneys recovered by the plaintiff.” And it 
would appear, from the language o£ the judgment delivered by the 
Chief Justice, that it was intended that provision should be made 
for taking the accounts, unless they were waived by Bhagwandas. 
Ilis conclusion was that the decree of the lower Court ‘^^must be 
varied by making a decree iu terms of paragraphs (fi) and (5) 
of the plaint.'’^ Novr paragraph (5) asked for an account, while 
paragraph (a) asked for payment without an account. There is- 
nothing to show how it was that the decree came to be drawn up 
in its present form. Probably both parties are to blame for the 
error and for the expense which has resulted from it. 

It seems to their Lordships that the jnoper order will beta 
direct an account to bo taken of the partnership dealings and trans- 
actions, to enc^uire what was due to the o^^tate of Homabai in 
respect of her share at the time of her death, and how the amount 
due to her estate has been dealt with, aiidj if it appears that such 
amount, or any part thereof, has been employed in the business- 
continued by the surviving partnei'S, to direct the accounts of Mich 
business to be taken. Further consideration and costs must be 
reserved. 

This order will enable the Administrator General to make such 
claim as lie may be advised in respect of interest or profits since 
HemabaPs death. Bhagwandas must pay the plaintiffs costs up 
to and including the hearing by the lower -Court. Each party 
must bear his own costs here and in the Appeal Court. 
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Tlieir Lordships will, therefore^ humbly advice Her Majesty 
that an order be made to that effect. 

Appeal alloiveth Decree amended. 
Solicitors for the appellant : - ]Messr.b, Laitey and llarL 
Solicitors for the respondent :--Mes«iN. Daywc and LatU y. 


ORIGINAL CIVIL. 


Before Mr* Justice Tyabji; and on appeal lefo.c 21 r. Justice Ohidy 
and 2Ir. Justice Starling. 

EALLI BEOTHEES, PLUMirrs, v. OHABILDAB LALLUBEAI 

A^'D oTiiEPtS, Defendants. 

Ship — Charter-party — Bill of lading— Freight — Bate of freight In charter-party 
— Contract hy sidj-charterer with shipper for freight at lower rate — Befiisal 
hy captain to sign hills of ladvig at lower rate than rate in charier- party — 
Payment hy shipper of difference under protest. 

On Srd March, 1S98, Ivaranisi Dharsi & Co-, a iirm of froiglil johboi’S ei 
Boaibay, contracted to provide tlio with freight for 3,000 tom oC caigo 

to Liverpool at I 6 . 9 , per ton in a stoamorto be suhsociuently luined, and on ■*he 
same day handed to the plaintiffs three shipping orders addressed to the eaplaiu 
of the ship, the name of which was to ho after\\ards inserted. In these shipping 
orders the higher and lower rate clause was as follows : —‘‘Bill of lading if 
required at lower or higher rate, difference payable here as cnstoinary.” This 
clause the plaintiffs feiriick out from eacli of the shipping outers accortling to 
their usual practice. On 11 th May, 1893, the defendants chartered the steam- 
ship ‘‘Paddington ” of which they were also the o'aners’ agents in Bombay, and 
on the 12th May assigned a half share of their interest tinder the eharter-parfy 
tolvaramsi Dharsi & Co. By the charter-pxrty a full and comx)leto cargo 
was to be loaded, and the freight was to be £1-10 per ton. The captain, however, 
wus autliorbed to sign clean hills of lading at any rale of freight re(xuircd hy the 
charterers without jnejudice to the charter-party, but at not less than the 
chartered rate, unless the difference was paid in casli before sailing. 

Eavamsi Dharsi & Co* having thus snb-charteiedthe ‘‘Paddington *’dQekred 
that steamer to the plaintiffs for 2,747 tons of cargo under their contract of the 
3rd March, 1898, and the name of the steamer was then entered in the shipidiig 
orders for that amount of cargo. Tlie x^aintiffs tliereiipon commenced to load 
a cargo of wheat. By the 21st June, 2,100 tons had heon put on board ; mate's 
receipts were given to the plaintiffs and bills of lading wore prepared by them, 
stating the rate of freight to be 16^, M. per ton as i>or the shipping orders, and were 


bji 


1898. 


Bu AO WANDAS 

Kitett- 

Cabnao. 


1890, 

21 arch 8 , 7 . 


* Suit Ko. 339 of 1898 5 Appeal Ko. 1003. 



552 


THE IHDIAlSr LAW BE PORTS. [YOL. XXIIL 


1S99, 


E4I,XI 

Beothers 

GH\BILD^.S 

LiELUBnil. 


piesentcd for signature to the captain. He lofused io sign tliem unless tlie 
diftcTonce 16?, 6c7. and tlio clixrfcerod lute, vis,j£l-lQ, was paid io Hm as 

provided in the cliaitev-paity. The plaintiffs thereupon refused to ship any 
inoie engo and dcinandod iliG iciuin of the cargo already shipped on board the 
“ Padd'mgion.” On llio 24 ill June tlie Paddington sailed from Bombay, the 
captain ba\ing punlonsly anlliori/cd the defendants to sign bills of lading for 
him after his depirtiiie piovided they wore in accoidance with the charter-party. 
Aftci some delay the xibintilFs on the 29th June accepted hills of lading for the 
2,100 tons at PI -10 and piid under xirotest the difference between that rate and 
their coiPiact lato (^10?. Gt/) and certain other sums for which the defendants as 
agents of tlio o^Mieis ebrimed a luii. The plaintiffs nov sued to recover from the 
dofendantb the ai nouni so paid under protest. The defendants contended that 
as agents for o»uieis they ueie jusiified in refusing to give hills of lading until 
the sums due and for which ilu\y claimed a lion were paid, 

Jlehl that the defendants had no lien for the sums paid and that the plaintiffs 
uero entitled to recover the amount claimed. 

J^er CvNiiy, J. —The idaintiffs uoic entitled upon demand to have the said 
2,100 tons lodolivered to them hy the captain. On 29th June the x>lamtiffs were 
entitled to clean hills of lading at and the sum paid hy thorn under 
protest in order to obtiiir such biPs of lading was roooverable hy them. 
Under the ciicumstances defendants had no lion for freight and demurrage. 

JPer Staeiing, J. — Tlie captain was justified in refusing to redeliver the 
said 2,100 tons. The jibhitiffs uero entitled to cloair bills of lading at 305., 
and there was no lion for ficight and demurrage in respect of uhicli the 
plaintiffs had paid under piote'.t the sum claimed by defendants. 

Suit by the plaintiffs as shippers of cargo to recover from the 
defendants, who were charterers of the S.S. Paddington ” and 
also agents of the ownerh, the sum of Es. 7,973-10-5, the equiva- 
lent of £523-5-5 alleged to be freight overpaid under protest to 
the defendants. 

The Him of Haramsi Dharsi & Co. carried on the business 
of freight jobbers in Bombay, and on the 3rd Max'ch, 1898, 
they contiacted to provide the plaintiffs^ firm with freight for 
3,000 tons of cargo (June shipment) from Bombay to Liver- 
pool or other specified ports at 16s, Qd. per ton in a steamer to bo 
afterwards named. On that day they handed to the plaintiffs 
three shipping orders for 1,000 tons each, in the usual form, 
addressed to the commanding officer of the ship (name of ship 
to be afterwards inserted). In those orders the higher and lower 
rate clause in the following form, Bill of lading if required at 
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lower or higher rate^ difference payable here as customary/^ was 
deleted aceording to the usual pracLice of the plaintiffs’ firm. 
On the 30th Aprils 1898, the plaintiffs declared tlio port of Liver- 
pool as the port of discharge for the 3^000 tons of cargo. 

On the 11th May the defendants^ who traded under the name 
of Mackintosh & Co., chartered the steam-ship Paddington/^ of 
which they were also the owneis’ agents in Bombay. The fol- 
lowing are the portions of the chaiter-party material to this 
report : — 

‘‘The said steamer . . . shall, after disoliaige of her inward caigo .... loal at 
Bombay from charicrois or their agents as custonury, hut always ailoat, a full 
and corciplete cargo . . . and being so loaded shall therewith x^roceed . to Livea x->oob 
&c., as ordered on signing bills of lading or so neax theieto as she may sahly got 
and there deliver the same always on being yaid freight at ihc raU of 

^1-10-0, one pound ten shillings^ per ton. 
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“The captain to sign clean eastern tiade bills of lading at any rate of 
freight requiiod by the chai terms or their agents without prejudice to the 
charter-party, hut ab not less than the aveiage elniteiod late, unless the difference 
is paid in cash before sailing, at tbe euiienb rate of osobange without discoujit. 

“ Ten days on demurrage over and above sxid lying days to be allowed the 
chaiterers at four pence per net register ton pei day, to he ^xaid by them to the 
master, daj^ by day in cash, at the expiration of which time steamei to sail full 
or not full, charterers paying deal fi eight at the above latc. 

“On ar^val at port of destination the cargo to be discharged ivith out delay, 
and accoiding to the custom of the poit, but not less than 24 houis to be allowed 
from time of repoiting at the customs house before unloading shall commence, 
and the delivery to he made on payment of freiglxt and lodgment of bills of 
lading in aooorclanoo with the endoisements theieon, or j gains L the consignee’s 
sub - 01 dors for any portion of such bills of lading duly bdged. 

‘‘The cax>taiii to have lien on the caigo foi ail fieight, dead freight and 
demurrage, and for any ofchei lawful Jaim against tho freightci. 

“Chartcieis or their agents to hive the oxilion of undeileUing the vessel in 
whole or in part. 

“ Ohaxterors^ or their agenL’ liability to cease on comxdotion of shipment, })ro- 
vidod the cargo is worth the ficight, dead fieight and dcmuiiage, if any.” 

The defendants having thus chartered the Paddington/^ 
afterwards (on 12th May) agreed that Karamsi Dharsi & Co. 
should take an equal interest in the charter-party with them- 
selves. Karamsi Dharsi & Co. thus became sub^eharterers of 
the ship under the above charter-i3ai’iy. On the 13th June 
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tliey declared tlio S, S* “Paddington**’ to the plaintiffs for 
2j747 tons of cargo under their contract of the 3rd March, 1838. 
The name of the ship was thereupon entered in the shipping 
ordei‘:> above mentioned for that amount of cargo. Por the 
iGiiiaining 253 tons (of the 3,000 tons contracted for by the 
above contiact) anotlicr ship was declared. 

Kaiamsi Dbarsi A. Co. thcicupon, pait charterers of 
the S. S. ''"Paddington/’ wore liable under the charter-party 
to pay to the owntis freight at the rate of 305. a ton while 
they had coutiacted to gi\e the plaintiffs (Ralli Brothers) 2,747 
ions at lu6. GrL pci ton, and (tlio diffeionco of rate clause being 
struck out as abo^c stated) to give them clean bills of lading 
at this rate for their goods. The charter-party authorized the 
captain to sign clean bills of lading at any rate required by the 
ehai’tercr^, provided the diffeience (if any) between such rate and 
the chartered late {i,e , 30?.) were paid in cash before sailing. 

On the 13th June, 1838, the plaintiffs informed Karamsi 
Dhaisi & Co. that their cargo vrould be wheat and was ready 
for shipping, and on the following day (the I4th) the shipping 
coniinenccd. It was completed on the 23id June. 

Evidence w'as gi\ cn at the hearing that the practice in the 
port of Bombay w^as that wdieii the cargo was brought to the 
Dock for shipping, it and the varioub documents lelating to it, 
including the shipping ordcis, were taken charge of by the export 
cargo receiver, one of the officer^ employed by the Port Trustees, 
When the ship w\as ready for loading, the receiver &bo\ved the 
ship])ing Older and other documents to the chief otBccr of the 
ship, wdio, if the documents were in order, received the cargo on 
board. The documents, including the shipping orders, w^orc gener- 
ally left open on the table of the receiver in order that parties 
concerned might refer to them. When all the cargo w'as shipped, 
the shipping oiders were handed over to the captain. 

The Court w^as of opinion that this practice was followed in the 
case of S.S. Paddington,” and that the attention of the captain 
or of the agents of the ship (the defendants) was not specially 
directed by the plaintiffs to the terms of the shipping orders, nor 
could it be said with certainty that the eairtain of the Padding* 
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toa was or had become aware of the terms of the shippiag orders 
at the time the plaintiffs’ goods wei’e actnally taken on board. 

On the 21st June, 189S, the plaintifiV wheat to tlio amount of 
2,100 tons had been put on board j mate’s receipts were glvoii to 
the plaintiffs, and bills of lading were prepared by them at the 
rale of 16s. 6(L as mentioned in the shipping orders, and were 
liresented to the captain for signature. He, howe\er, refused to 
sign them unless the difference betv\men 16.^. 6{J, and the chartered 
rate (£1-10-0) were paid to him as provided in the eharter-paity. 
The plaintiffs refused to pay the clitfcronce, having contracted 
with Haramsi Dharsi & Go. for clean bills of lading at 165. 
dch per ton. 

On the same day (21st Jane) the defendants gave notice to 
Karamasi Dhaisi & Co. that the lay days accoiding to the 
charter-party would expire on the nest day (the 22nd) and 
that the steamer would ho In demairage, whivdi would be claimed 
against them, and on the 22nd they gave the following notice : — 

“ 22nd June 1898, 

** Messrs. Kaeaiisi T)H\rsi & Co., 

' Bombay. 

Bibs, 

S. ‘Kicldinglon.^ 

aie iiifoimed that tlicie is a quantity of cargo for slujumoiit by tins 
.-steamei in tbeslicd and that the «luppoi lias lefiisod to alloiV the loading of same 
to be pi acceded -with. The t'teamor will be on demurrage and we hold both you 
and the caigo le^ponslble foi fieight, dead fnight and demuirago. 

‘ Yours faithfully, 

**(Sd.) Jambs Mackiistosh &> Co” 

On the 22n(l Juno, 1898, the plaintiffs ivrote the follou^ing 
letter to Karamsi Dliarsi & Co, * — 

‘‘ 22ncl June 1898. 

^‘Mes^is. KAEnf^i Dh^esi & Co., 

Bombay. 

‘'Dear Sirs, — Wq beg to infoim yon that bills of lading of oni goods ship- 
ped by the ‘Paddington* have been letuined to us with a rcqtTest from the 
agents that ^ve should pay the difference between bills of lading late IG^. 6d* 
and 30s. alisged to be the late at which the steamer was ehaitered, otherwise the 
agents refuse to tho bills of Ldlno. 
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shall, thoiofoie, tliank joii to pay ilic difTerenco to Iho agoat , Messrs. 
James Mackintosh Co., or to make my arrangement that may he nccegsaiy to 
get oui hills of lading signed as per onr engagements with yon, as our cargo 
liabhoen alieady sluppod in accordaiice ^^itll your declaration. Kindly declare 
ns anoilier steamer for the balanco nnbhipped of our cargo, and please note that 
ne Iwe fcioppid shipping by the ^ Paddingtoir ' until the matter is settled. 

Yours faiihfiilly, 

^^per^ro^ Rilli BEOimiis, 

(Sd ) C. G. Gibo.” 

Karaiiibi Dlmibi & Co. 'wore in pocuuiary difficulties at this 
tinie^ which led to their filing theiu petition in tho Insolvency 
Court on the 27th June. They d41 not reply to the above 
lettoih a copy o£ wliich was sent by the j)lamtifis to the defend- 
ants with the following letter marked urgent : — 

“ Bohibap, J une 1898. 

«‘Mcses. James Mvciaisrosn & Co., 

« Bombay. 

De iu SiBs,— AVc heg to inform you that our three sets of hills of lading for 
10,760 hags of ^^heat bhipped per steamer ‘ Paddington ’ have been presented 
for captain’s signature which you have refused. The hills of lading are filled 
tipatlGs. Oc?. per ton, the original rate at which wm engaged 2,747 tons from 
Messrs. Kaiamsi Dliarsi & Co- 

'^■\Te shall thank on to sign our hills of lading, and we eirclose Irereafith copy 
of the letter ^\e have cvrltten to Messrs. Karamsi Dhaisi & Co. 

Yours faithfully, 
per pro. PiAiEi BroTHEEs, 

»(Sd) C. G. Giro.” 

On the same day tho plaintiffs wrote to the defendants request** 
ing them to have the cargo discharged if no hills of lading could 
bo signed, 

^'Bomlcnjy 22nd Jim 1398. 

Ifiessi^. James Maceintosh & Co,, 

Bomhaj . 

“ Dear Sirs,— B cf erring to our letter of date, if j ou arc not prepared to sign 
hills of lading at the rate agreed upon with Messrs Karamsi Dharsi Co., 
. kindly have the cargo discharged and uc shall make the other arrangements as 
regards oui engagomenist rvith Messrs. Karamsi Dharsi & Co. 

Yours faithfully, 

Baeli Beoshers, 

^^(sao 0. G. amor 
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The plaintiffs thereupon refused to allow any more o£ their 
cargo to be put on board the Paddington/^ 

On the same day the dofondants wrote to Karamsi Dharsi 
& Co. as follows 

Messrs. KAEVKsr Dharsi & Co., 

Bomhay. 

^‘Deae Sies, 

“S* S. ‘Paddington.’ 

** Your cargo is not yet completed. The ship is on demurrage and we hold 
you lesponsible for same. 

Yours faithfully, 

“(Sd.) James MACKijfTosn & Co. 

Bombay^ 2^nd Jitne, 1898.’’ 

To the above two letters of the plaintiffs, dated the 22nd June, 
the defendants replied on the 23rd June as follows 

‘‘Messrs. Balli Beothees, 

“ Bombay. 

“Deae Sirs, 

“S. S. ‘Paddington.’ 

“ Yotir letter of yesterday evening and this morning to hand. 

“ As it is the captain who has refused to sign the bills of lading and not our- 
selves, please address your communications to him. 

“ Yours faithfully, 

“(Sd) James Mackintosh & Co.” 

The plaintiffs then sent the following letter to the captain : — 

“ Bomhay^ Jtine^ 1893, 

“Captain Jenkins, 

«S.S. ‘Paddington.’ 

“ Dear Sir,— Against a S/order which we had from Messrs. ICaramsi Dharsi 
& Co. for 2,783 tons at 16s. Gc?. by your steamer we have shipped 2,100 tons. 
We sent the hills of lading yesterday for the quantity shipped to the agents of 
your steamer, Messrs. James Mackintosh & Co., for your signature, who informed 
us that you refused to sign them except at 30s., which is alleged t^ be the rate of 
the charter of the ‘ Paddington,’ unless we pay the difference between I65. 6cZ. and 
30s« in cash here. 

“ As we have no agreement te pay anything more than 16^. 6i. we shall thank 
you either to sign the bills of lading at that rate or to dischirge the cargo, and 
we shall make other arrangements vith Messrs. Kaiamsi Dharsi & Co. 
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We have informed Messrs. Ivaraiusi Lliarsi & Co. that we doelmo to diip 
by yom steamer any further quantity ai^ain&t his above order v ifch us, iinle<^s 
you agree to take it and sign bills of lading at our engagement rate with him of 
IO5. bd . 

*‘We gave all these particnlais to >our agents, Messrs. James Ms ekiatosh 
}Ostorday. but in leply the\ ]n\e iefen<‘d us to you. 

Yours faithfully, 

‘•^er IWO, liALLI BKOTJUm N 

“(Sd) C. a GiiiO.’’ 

Alcssrs. Smctlianij Bland and Nolblcj for the captain, replied 
as follows : — 

‘‘Messrs. Balli Buotiimisj 

‘‘ Bomba} • 

“Dr AS SiEs, — Our client, Captain denkins of the S. S. ‘ Paddingt ng’ has 
X)laced in our hands your letter to him of date uith instructions to reply thereto. 

“ According to our client’s cliarter-xearty the eajitam is to sign clean eastern 
trade bills of lading at any rate of freight required by the charterers or their 
agents without pre 3 iidice to the cliarior-party, but at not less than tbe average 
chartered rate (in this case £1-10-0 per ton) unless the difference is paid in cash 
before sailing. 

‘‘Our client will accordingly sign the bills of Lading at any rate yon wish if 
you pay him the difference between such rate and £1-10-0 in cash. 

“ If, however, yon refuse to pay such difference, our client must declhio to 
sign the bills. 

“ As the cargo has been shipped on board under the charter, our client cannot 
allow the same to he unshipped,’* 

The plaintiffs through their solicitors, Messrs. Craigie, Lynch 
and Owen, sent the following letter to the captain^s solicitor on 
the 2fth June : — 

“Your letter of the 23rd instant to Messrs. Ealli Brothers has been xdaced lin 
our hands, 

“ Our clients’ goods were not shipped under the charter as you allege in the 
last paragraph of your letter. They were shipped under three shipping oidois 
granted to our clients by Messrs. Eaiamsi Dharsi & Co. 

“ These shipping orders were presented to the captain or the officer in charge 
at the time when the goods were sent on ])oard, and it was under the -authority 
of these documents or of one or more of them that the goods were received on 
board. The shipping orders espresdj state that the rate of freight is I6i?. 
and, moreover, a cLtise which provide as follows : — Bills of lading if squired at 
lower ox higher rate difference payable here qb mshonmj^ Im been struck out 
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la eacb. o£ tbem in accordance with the practice of Messrs. Balli Brothers, who for 
some time past have always refused to engage freight subject to this clause. 

‘‘ Your client, therefore, had full notice of the terms on which our clients shipped 
the goods, and by receiving the goods on hoard he led onr clients to believe 
that bills of lading for the goods at the rate of 16s. Qi* would be signed when the 
goods had been shipped, but when the bills of lading were presented for signa- 
ture the agents refused to sign except at 30s., stating that that was the rate in 
the chaiter-paity. 

Our clients thereupon required ledolivery of their goods, which you have now 
refused to give* 

‘‘ Our cliencs ihave nothing to do with the charter-party, .which they have 
never seen, and as your client has refused to give them ledeliveiy, and insists 
on carrying the goods, he must carry them at the rate mentioned in the shipping 
orders, under the authority of which the goods were both sent and received on 
board, and we, therefore, call upon him to sign bills of lading at the rate men- 
tioned in the shipping orders, vh., 16s. 6d, 

“ Your client has no claim against ours for the difference in the rate mentioned 
in the shipping orders and that fixed by the charter-paity. His remedy for 
such difference is clearly against the charterer to uhom our clients refer him* 

We shall be obliged if you could send us the chaiter-paifcy for inspeetion. 
We will undertake to return it in the eouise of the day.’^ 

The captain^s solicitors (Messrs. Smetham, Bland and Noble) 
wrote as follows on the next day (25th June) 

We did not receive your letter of the 21<th instant in time to communicate 
with our client and reply thereto yesterday. 

“Captain Jenkins states that the goods in question were sent on board under* 
shipping orders granted by the charterers or their agents, and that they were 
accordingly shipped under the terms of the charter, 

“ If the charterers or their agents have made any contract with your clients 
which they have failed to carry out, your clients have their remedy against such 
parties and our client must refer your clients to them. 

“ We regret we have no copy of the charter-party with us, hut doubtless your 
^clients can get a copy thereof from the charterers.'^ 

On the same day the plaintiffs’ solicitors replied. 

We are in receipt of your letter of to-day. 

« Your client altogether evades the fact that the rate of freight which our 
•clients had engaged to pay -was mentioned in the shipping orders, and, therefore, 
your client had full notice of it, but he raised no objection to that rate, and 
leonvel the goods on board, which amounted to an engagement on his part to 
c&vij them at that rate, and further, even supposing, for the sake of argument, 
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that his conduct did not amount to an engagement to carry the goods at that 
rate, ha certainly had no right to refuse to redeliver the goods when our 
clients demanded redelivery of them, and having insisted upon carrying the 
goods, ho is now bound to carry them at 16s. 6cZ., and we give your client notice 
through you that, if ho should refuse to give delivery of the goods on payment 
of that Slim, our clients will hold both him and the owners responsible for all 
the consequrnces, and in order tliat your client may have full knowledge of the 
consequences, wo beg to inform you that our clients have sold these goods in 
Europe for delivery within a fixed time, and if by reason of your client’s conduct 
they should not be able to fulfil their contracts with their purchasers and the 
purchasers should cancel those contracts, our clients will hold your client 
responsible for the dififerenoo between the price at which they may be able to 
resell the goods and the price at which they have already contracted to sell 
them, which is likely to bo very considerable, and it would be as well for your 
olient to consider whether it is worth his while te run the risk of inouirino* 
tWs liability. 

Yours truly, 

‘‘'(Sd.) CEAiaiE, Lynch & Owen.” 

On the evening of the 24th June the S.S. "Parldington ” left 
Bombay, the captain having neither given back the goods to the 
plaintiffs nor signed bills of lading at 16s. 6cl Before sailing he 
wrote the following letter to the defendants : — 

“ Bombay, Wh June 1898. 

“ Messrs. James Mackintosh & Go. 

« GENraFiiEN,— I have to request you to sign the remaining bids of lading 
for my ste.amer, the 'Paddington,’ after my departure, provided they are in 
accordance with chai tor-party and with the mate’s receipts, and I hereby give 
you this authority to sign for me, and agiee to acknowledge such hiUs of 
ladiug on preseniation. 


Yours faithfully, 
‘‘David Jenkins, 

“ Master, S. S. ‘Paddington.’ ’’ 
Special Instructions^, 

“ Send all shipping documents to my OTOors, Messrs. E. Thos. Padcliffe k Co., 
Cardiff. * 

‘ Pay all bills signed by me and adjust accounts with owners, sending copy 
account to me. 


D. Jenkins. 

“ P.g.— Bign BaEi’s bills of lading at the chartered rate of £1-10-0 per ton#.^ 

«D. J.” 
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And the defendants gave him the following : — 

Captain Jenkins. 

** S. S. * Paddington/ 

** Beau Sir, — As requested by you wo hereby admit that the above stoamer 
has been two daj^s on. demurrage, for wbicli we are responsible to your owners* 

A^'otirs faithfully, 

“Jambs Mackintosh & Co. 

“ Uomha^, 2kh Jum 1898*” 

The following extract from a letter dated 25th June^ 1898, 
written by the defendants in Bombay to their London Office, was 
put in : — 

“ Paddington.’' — “ As you can well imagine, w^e are in an awful mess with 
this steamer. We had to accept as low as 18s. 9tL to complete our portion of the 
cargo. As regards Bharsi’s share, he had declared 2,750 tons to Eallis, of 'which 
2, ICO tons was already on boaid when the first bill of lading was presented for 
captain’s signature at I65. Bhaisi’s difRcultics being generally Known at the 
same time we refused to allo'w the biE of lading to be signed under steamer’s 
chartered rate 305. Ballis always delete the ‘ higher or lower hill of lading rate ’ 
clause in shipping orders, so they refused to alter it, and as Bharsi could not 
pay us the diSeronce we still refused to sign, with the result that Pallis stopped 
shipping the balance of their cargo. The steamer being already on demurrage 
we had to relefc immediately on Xaiamsi Bharsi & Co/s account at I85. 3f?. 
Meanwhile Rallis wrote stating their contract was for hill of lading at 165. 6«Z., 
and, if they could not obtain this, they demanded the cargo back again. Of 
course they threatened to stop the steamer and so forth, but we hurried up 
matters and got her away the same night, so they can either fill up their bill 
of lading now at 30s. or do without them. In the meantime, having given 
our name as charterers we are responsible to ouners for our own losses, 
Bharsi’s and two days’ demurrage, but we shall be leaving you to settle the 
latter question with them, as we have no doubt that under the partieulaily hard 
■circumstances of the case they will very considerably reduce the figure.” 

The ship having sailed, Alessrs. Smetham, Bland and Noble 
informed the plaintiffs’ solicitors that they no longer represented 
Captain vT enkins. The plaintiffs’ solicitors on the 27 th J ane, 189 8, 
addressed a letter to the defendants. After recapitulating the 
facts, the letter proceeded : — 

“ As the captain has left Bombay without leaving instructions with his soli- 
citors, our clients now instruct us to address yon. 

“We have, therefore, to draw your attention to the facts which we have stated. 
“ Our clients contoni that the receipt of the goods on hoard with fuh notice 
of the terms on which they “were sent on board, added to the fact that the 
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claTise relating to bills of lading at lo^'er or biglier rates bad been stnxek out 
of tbe shipping orders, amotinted to an engagement on tbo part of the captain, 
and tbrotigb bim of tbo owners, to carry tbo goods at tbo rate mentioned in 
tbo shipping oidois, and that our clients are entitled to require, as they do 
no\Y require, that bilL of lading at tbe rate mentioned in the shipping orders, 
should bo signed and delivered to them. 

‘•IVe aceoidiiigly berowitb tender tbo bills of lading to you for signatuie, 
and we also send tbe mate’s re«eipts for the 2,100 tons which have been shipped, 
which will be delivered to you in exchange for bill of lading signed by yon at 
tbo rate of 16;?, 6d., and we will thank you to sign the same accordingly and to 
hand thorn to the bearer, Nussuri\anji Pallonji, our dork. 

They further contend that, even if there was no engagement to cairy the 
qoods at the rate of the shipping orders, our clients were certainly by the 
conduct of the captain led to believe that they ivould be so carried, and that 
when they found that the captain refused to carry them at that rate, thej’’ 
weie entitled to demand rodellvery of their goods, and as this has been refused, 
and the captain has insisted ou carrying the goods, he is bound to carry them 
at 16^. (jiL 

“ TTo have, therefore, to give the owners and likewise the captain notice, 
through yon, that if delivery of the goods is refused at port of destination on 
p^tyment or tender of freight at the rate montionod in the shipping orders, our 
clients -will hold loth the owners and the captain responsible for all the con* 
sequences, and in order that both the owners and the captain may have fnll 
knoivledge of the consequences, we now inform you that our clients have sold 
these goods t in Europe for delivery within a fixed time, and if by reason of the 
conduct of the owners or the captain our clients should not be able to fulfil 
their contracts with their purchase! s and the pui chasers should cancel their 
contiacts, our clients will hold both the owners and the captain responsible 
for the dxft’eronce between the price at which they may be able to resell the 
goods and the price at which they have already contracted to sell them, which 
is likely to be very consldeiable, and also fox all other loss, damages, costs and 
expenses to which they may ho put.’’ 

On the 28th June the defendants replied as follows : — 

Leab Sies, — I n reply to your letter of this date we have merely to say that 
we have nothing to do with any arrangements your clients, Messrs* Ealli Bro- 
thers, made with Messrs. Xaramsi Dharsi & C o. 

“ We are simply exercising the owners* lien as per their charter-party on the 
cargo for freight, dead freight and demurrage. 

Yours faithfun 5 ^, 

(Sd.) JaAIES MACKlifTOSH & OOi’* 

In consequence of the dispute as to the 2^100 tons^ the plaintiffs 
had (as above stated) refused to ship any more cargo on hoard 
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the S.S. Paddington under tiae shipping orders which they 
had obtained from Karamsi Dharsi & Co. They, however, 
made a separate contract on 23rd June, 1838, with the defend- 
ants for 650 tons on the S. S. Paddington at 18^. Sd-. j)er ton, 
expressly stipulating that the diftercnce between that rate and 
tlie charter-party rate of 30^. should be paid by the defendants 
and that the bill of lading should be filled up at SO^. They duly 
received a shipping order from the defendants containing these 
terms, and under it shipped 615 tons, and were paid by the 
dofeinlants in cash Rs. 5,538-9-0 as the equivalent of £379-11-10, 
being the difference bet^veGn the freight at 185. 2(L per ton and 
305. as in the shipping order. 

It was of great importance to the plaintiffs to obtain bills of 
lading for the 2,100 tons which had been taken away in the 

Paddington,^*^ and they, therefore, eventually agreed to take 
tinder piotest bills of lading at 30'j. and to pay a sum of £800 for 
freight, dead freight and demurrage. This sura, however, in- 
cluded a claim in respect of another steamer, the Lavernock,^^ 
as well as the claim in respect of the Paddington.’^ On the 
2Sth June they sent the following letter to the defendants ; — • 

Dekvl Sirs, 

S. S. ^ Paddington/ _ 

Pefendng to previous communications -witli you, we now beg to say tliat we 
are willing to accept bills of lading signed “uitb tlie rate of freight at 305. 
per ton under protest, wo reserving to ourselves tlic right to recover the difference 
between the above rate and the rate at which ve engaged freight, vli.j 105. 6d. 
per ton and without prejudice to any of our r ght^' against any one wliomsoovor. 

“ Yours faithfully, 

R\lli Brothers, 
»(Sd.) O.G. Giro.” 

On the following day the [defendants sent the plaintiffs^ account 
showing £52.3*5-5 due by the plaintiffs. In this account they 
charged the plaintiffs with £4,280-16-8 which was the total 
amount of Karamsi DharsPs half share in the charter-party, 
and they then gave the plaintiffs credit for £3,810-18-7, which 
was the total amount of freight paid in respect of the shipping 
orders granted by or on behalf of Karamsi Dharsi & Oo., which 
gave a balance of £139-18-1, to which was added £83-7-4 for 
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' two dajV demurrage, making ap the total amount to £5234-5. 
The lower Court found that this account %vas correct as between 
the defendants as chatterers and Karamsi L)harsi & Co. as 
sub-charteiers from them, but that the items claimed could not 
be claimed by the defendants as agents for the owners against 
tlte plaintiffs. 

On receipt of the letter and account the plaintiffs wrote : — 

^^JBonibay, 29^7i Jittie 1898. 

Dr \B SiBS, — ‘SXq hog to achno\\le6go tlio receipt of your letter of this dale 
handing us copy account per ‘ Paddington ’ and showing the sum of 

f 5i2B 6-5 fdligcd to ho duo hv us and asking us to send you our cheque for the 
equmilen^, and in leply thereto wo beg to send herewith our cheque No. C. 
013198 Bs* 7,978-10-0, being the equivalent of the abovementioned sum at 
1 /3i exelmnge, and %ve shall be obliged if you will acknowledge the receipt of it. 

111 Sending you this cheque you w^ll please understand that wo must not 
b 2 taken as admitting that any portion of it is due by us. TFe pay the same 
undei pxjteht in ordoi to got our bills of lading signed, and it is paid without 
prejudice to our right to recover either the whole or any part of it from any 
One whomsoevei. 


‘‘Ve aie, deai Siis, 

“Youis faithfully, 

^^(Sd.) C. G.Giko." 

The plaintiffs now sued to recover this sum of £523-5-5. In 
their plaint they said : — 

“ (2) The plaintiifs paid the sa^d sum of 11s 7,973-10-5 to the defendants 
on the ^akl date under protest in order to obtain fioin the defendants signed 
bills of lading in lespeot of 2,100 tons of cargo shipped by the plaintiffs per 
S. S. * Paddington ’ fiom Bombay to Livaipool. The defendants, who weie 
agents in Bombay of the said -vossol and also cliaiterois thereof at an average 
lato of freight of £1-10-0 per ton for the said voyage, refused to give the plain- 
tiffs the said hills of lading unless the plaintiffb would pay the defendants 
the said mm of £523-5-5, and the plaintiffs say that such refusal on the defend- 
ants’ part was wioiigful and unjustihable, anl that the defendants are liable 
to repay the said sum with interest to the plaintiffs.” 

Tho defeadants in their written statement contended that 
the sum claimed was paid to them as agents for the owners : 
that under the charter-party the owners had a lien on the 2^100 
tons for freight and demurrage, and that as agents for the 
owners they were justified in refusing to give bills of lading 
until the sum claimed had been paid. They further contended 
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that the plaintiffs’ cause o£ action was against Karamsi Dharsi 
& Co. and not against themselves. 

Lanq (Advocate General) and Mac^licnon for tho plaintiffs. 

Bcoit and Lowndee for the defendants. 

Tyabji^ J. : — (After stating the facts continued) : Tho real 
question, therefore, befoie me is whether the plaintiffs are now 
entitled to recover from the defendants the amount which they 
were compelled to pay to the defendants on the 29th June, 189S. 

Now a consideration of the foregoing facts and circumstances 
and the oral and documentary evidence in the case has forced 
upon my mind the following conclusions, namely : — 

(1) That the plaintiffs obtained from Karamsi Dharsi & Co. 
their shipping orders according to their usual practice, and that 
they never intended to accept bills of lading at any other rate 
than 16^, 6c?, 

(2) That they sent their cargo to the dock and ultimately on 
board the steamer, under the belief that they would obtain bills 
of lading at IC 5 . 6d., and that any arrangements that might be 
necessary for that purpose would be made by Kaiamsi Dharsi 
& Co., either with the defendants as charterers or as agents, or 
with the captain. 

(3) That up to the point when bills of lading were first 
refused, the plaintiffs entertained the same intention and con- 
tinued under the same impression, and that they never changed 
their intention except nnder protest. 

(4) That the plaintiffs were aware of the existence of some 
charter-party, although they had not actually seen it and had 
no express notice of its existence, and that, therefore, they had 
constructive notice of its contents, 

(5) That, on the other hand, the captain received the plaintiff’s 
goods on board, in the usual way, and under the terms of the 
charter-party, without having any express notice of the plaintiffs’ 
intention. 

(6) That, at the same time, the plaintiffs’ shippi^^ig orders 
were sent to the Port Trust officers in the usual way, and that 
they were open for the inspection of the captain and his officers 
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and agents if they desired to see them, and that, therefore, they 
had constructive notice of their contents. 

(7) That under the charter-iDarfcy it was open to the captain 
to sign hill of lading at 6d, on receiving in cash ilie difference 
between that rate and the charter-party rate of 30 a'. per ton, but 
that he was not bound to sign bill of lading at loss than 305 , 
without being paid such difference in cash, 

(S) That the plaintiffs never agreed to pay tlio diffei*ence 
themselves, and that the captain, on the other hand, had never 
agreed to sign bill of lading except under the terms of the charter- 
party (and that, therefore, the plaintiff'^ and the captain wece 
never ad idem during the shipment of the goods.) 

(9) That there being no contract or privity between the iJain- 
tiffs and the captain, the latter had no right to compel tho plain- 
tiffs to ship their cargo under the charter-party, and that he was 
bound either to return the goods to the plaintiffs or to carry them 
at 165 . 6(L 

(10) That, therefore, the action of the captain in this case was 
wrongful and that the owners had no hen on the plaintiffs^ cargo 
in the manner insisted upon by the defendants, as the goods were 
never really shipped under the charter-party. 

My conclusion that the captain was bound either to return the 
cargo or to carry it at IC 5 . seems to me to follow irresistibly 
from general principles. 

Admittedly, and according to defendants’ own contention before 
me, there was no contract or privity between the plaintiffs and 
the captain. On what ground, then, could the captain be Justified 
in forcibly retaining the goods against the plaintiffs^ wish ? But 
this conclusion is amply borne out by the decisions of the ‘Eng- 
lish Courts {vide Peeh v* Larsen The ; Armstrong 

V, Allan I Lealce on Contracts (3rd Ed.), pp. 1027 and 1024 ; 
Kay^s Shipmasters and Seamen (2ud Ed.), Secs. 302, 303 and 307 1 
Tharsis Siil^JmTy Co. v, GuUiford 

It was, however, contended by Mr, Lowndes that as the plain- 
tiffs knew that there was a charter-party they must be taken to 

(U (1871) L. B., 13 Eq., 878. (S) (1802) 8 Times L E., G13. 

(2) (1882) 51h. J. (Adm.), 27, vO (1873)22 W, B., 40, 
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Imve shipped the goods under the charter-party and subject to 
its provisions, and he cited a number of cases to show that the 
captain was the agent of the owners, that he had no authority 
to vary the terms of the charter-party, and that a shipper who 
ships with notice of the charter-party is bound by its terms. It 
seems to me, however, that all these cases are inapplicable to tlac 
circumstances of the present case, and I do not, therefore^ think it 
necessary to discuss them. It is sufficient to say that there is no 
authority in support of the startling proposition that more notice 
of the charter-party— without more — is sufficient to bind the 
intending shipper to all its terms. On examination of the author- 
ities, it will be found that in order to bind the shipper there 
must either be an express or implied contract, or else circum- 
stances and conduct on the part of the shipper which operate as 
an estoppel against him (see ^Yagstaf^\ A%deTS 0 'n!^^ \ Scrutton^s 
Chaiter-parties (3rd Ed.), pp. 41-49, Sec. 42, p. 266 ; Carver on 
Carriage by Sea (2nd Ed,), Secs. 42, 41 ; Sees. 675 and 67C ; 
Abbott on Shipping (13th Ed,), pp. 262, 263, 265, 266 ; Vecmo'n v. 
GoscJien^-^ ; Grant v, JSfoiway^^^) Cox v. ; Kay v. FieW"^^ ; 

Jones V. HougU^^ I Ilaijn v. Ciilli/ord^'^) \ Small v. Moat(F^^\ 
The SL Olotid^^^ ; Schister v. McKellar^'^^^ i Ivay^s Shipmasters 
and Seamen (2nd Ed.), Secs. 30i, 306, 330 ; Maude and PollocFs 
Merchant Shipping (4tli Ed.), ToL I, page 3 JO; 1 Parsons on 
Shipping, YoL I, p. 306. 

In the present case not only ib there no evidence to show any 
acquiescence on the part of the plaintiffs, but there is direct and 
conclusive evidence to the contrary. The plaintiffs from the 
first declined to have anything to do with any shipping order 
under which they might be called upon to pay more than the 
rates which they had agreed to. The moment they discovered that 
they might be called upon to pay more, they at once asked the 
captain and the agents either to return the goods or to sign the 
bill of lading at 16s. QcL There is, therefore, no pretence for say- 
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a) (1880) 5 C. r. D. 171 at p. 177. 

0) (1864) S3 L. J, (C. P.) 265 at p 270. 
(3) (18 SI) 20 L, J. (0. P.), 93, 

(1) (13S6) 18Q,B. D., 147. 

(5; (1883), 4 Asp. (K. S), 526, 


(0) (3879), 5 D., 335, 120, 129. 

(7) 1878) 3 C. P. D., 410, 416. 

(S) (IS33) 9 Bing., 574, 590. 

W (lt»63) 1 Br. & Lush. 4, p. 15, 

(10) (3857) 7 Ell. and B, 701. 
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ing that the plaintiffs ever agreed to pay more, and it is impossible 
to point to a single act on their part which could be held as 
amounting to an estoppel precluding them from contending that 
they never shipped under the charter-party and are not, therefore^ 
bound by its terms. What did the captain do in consequence 
of anything said or done by the plaintiffs, which he would not 
have otherwise done ? It is not even pretended that the plain- 
tiffs’ goods were put at the bottom of the hold and could not, 
therefore, have been easily taken out again. I am, therefore, of 
opinion that there was no estoppel against the plaintiffs under 
section 115, Evidence Act (I of 1872), 

But it was further contended for the defendants that as the 
money was exacted from the plaintiffs by the defendants, not in 
their personal capacity, but as agents for the owners, therefore 
the plaintiffs have no right to sue the defendants, but must 
enforce their claims, if any, against the owners. I am, however’, 
of opinion that this contention is not well founded, for the fol- 
lowing reasons : — 


(1) Although the, defendants j^rofessed to act as agents they 
were really acting for themselves. They took advantage of 
their dual position and enforced their own claim as charterers 
against Ivarainsi Dharsi & Co. under the guise of enforcing the 
ovv’ners’ lien against the cargo, 

(2) The defendants have never accounted to the owners for 
the moneys recovered from plaintiffs according to their account 
(Exhibit 6). They have treated all the moneys recovered from 
plaintiffs as moneys due to themselves as charterers. The account 
they rendered to the owners was not on the footing of the account 
(Exhibit G) at all, but on the footiug of moneys due from them- 
selves as charterers to the owners. In fact, the defendants 
treated the moneys received from the plaintiffs as their ow^, 
precisely in the same way as the ofchei’ moneys 

as charterers. The mere fact that the sum of ^ 

which the defendants accounted to the ownei’s (Ei ^ 

partially made up of some items which are common Kdtii'fq 
Mbit 6 and Exhibit 15, is not sufficient to support the d5^;? 
contention, inasmuch as the footing on which they werea^nved 
at vras entirely and essentially different. The resemblance be- 
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tween the items is merely superficial and disappears on closer 
examination. 

(3) As the moneys exacted from the plaintiffs were really and 
primarily due to the owners from the defendants themselves 
under the charter-party, it follows that they must be treated as 
moneys paid for the use and benefit of the defendants, and ai’e, 
therefore, recoverable from the defendants personally, (F^V/e 1 
Bullen and Leake, pp. 278-281, and the cases collected there.) 

But it was argued that whatever might have been the original 
liability of the defendants to the owners, it had ceased before the 
payment was made, under the operation of the cesser clause in 
the charter-party. This clause runs as follows : — Charterers or 
their agents to have the option of under-letting the vessel in 
whole or in part. Charterers^ or their agents^ liability to cease on 
completion of shipment, provided the cargo is worth the freight, 
dead freight and demurrage, if any.’^ 

Now in this case there is no evidence to show that the ship was 
completely loaded. On the contrary, if Mr. Hu&sey^s evidence 
is to be believed, the captain expressly declared in Mr. Wilson^s 
own presence, on the day of sailing, that the cargo was short by 
80 to 100 tons. It is true that no complaint has been made by 
the owners about any short cargo ; bun as the defendants seek to 
escape from an admitted liability, I cannot look upon mere nega- 
tive evidence of that kind as sufficient to exonerate them. 

The defendants^ contention that completion of shipment 
means the complete loading of any portion of the cargo, no mat- 
ter how small, seems to me entirely untenable. I think that ex- 
pression must be on the complete shipment of tlie entire cargo 
according to the charter-party. In my opinion, therefore, in order 
to escape from their liability by virtue of the cesser clause, it was 
necessary for the defendants not only to prove that the cargo w^as 
worth the freight, dead freight and demurrage, but that it had 
taken up the whole of the available space in the ship as provided 
in the charter-party. 

But further, having regard to the dual position of the defend- 
ants, it does not, in my opinion, lie in the defendants* mouth to 
allege, under the circumstances of this case, that their liability 


f C>i) 


im. 


Ealii 

Bsothees 

V, 

Chabixdas 

LAXItTBHin 



570 


TEE lEDIAN LAW REPORTS. [VOL, XXIII. 


1899, 

Balli 

Beoxhers 

Chabildas 

I/AiLUBnU, 


liad ceased and thus to transfer it to the cargo. Defendants as 
dliarterers were bound to pay tue difference or demurrage in cash 
before tlio ship sailed. They did so in some cases. They under- 
took to do so in other cases (vide Exhibits A 12 and A 14), and it 
does not lie in their mouths to say that tliey as agents did not 
enforce the payments from themselves as charterers, and that, 
therefore, they are discharged from all liability as charterers. 

As a matter of fact, in their account with the owners (Exhibits 
Nob. 14 and 15,) they treat themselves as liable to the owners, and it 
never occuried to them, till the hearing before me, to allege that 
their liability as charterers had in any way terminated under llic 
cesser clause. (Sec Mr. Wilson’s evidence in eross-examinatiou.) 
This contention is, therefore, purely an after-thought and is, in my 
opinion, without any solid foundation. In this view of the case 
the authorities cited by Mr. Lowndes as to the moaning and opera- 
tion of the cesser clause are inapplicable to the present case {vide 
Bannisftr v. Breslauer^^^ ; Francesco v. Massey^-^ ; Kis7^ v. ; 

Sangnineiti v. The Pacific Steam Compang^^^fi 

Having regard to the conclusions at which I have arrived 
on the other parts of the case, it seems to me unnecessary to ex- 
press any opinion cn vaiious points discussed at the bar, such 
as the liability of the plaintiffs^ cargo to paj^fi eight, dead freight, 
demurrage and any other lawful claim against the freigliter, in 
respect of other people^s cargo, whether the captain could cn 
force the lien on tlie plaintiffs^ cargo before their arrival at 
Liverpool, — whether the moneys exacted from plaintiffs under 
VI could be properly considered as freight, dead freight, and 
demurrage (see Gardeaer v. TrecJimami^^^)* Tliese questions have 
for my present purpose become merely of academic interest, and 
I do not propose to discuss them. I mainly rest my decision on 
the ground that the defendants were wrong in not delivering back 
the cargo and that, therefore, the plaintiffs were entitled to have 
it carried at 16^. Qd, per ton, and that all the moneys exacted 
from them in excess of the amount due at that rate anust bo 
refunded to them. 


0) {l%7) U B., 2 C. P., 497. (1875) L. B., 10 Q. B., 553. 

(1873) L. E., 8 Ex , 103. CO (1877) 2 Q. B, P , 238, 219. 

0) (1884) 15 Q. B. 134,159, 
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I will now proceed to record my findings upon the issues* 

(2) lu the negative. The defendants purported to exercise, but 
did not hond fide exercise^ the owners^ alleged lien for the benefit 
of the owners. They exercised it for their own benefit. 

(S) The plaintiffs paid the £523-5-5 nominally to the defend-* 
ants as agents for the owners, but really for the defendants^ 
benefit. The defendants have accounted to the owners for the 
sum of c6437-9-ll, but not specifically or really as part of the 
£523-5-5 recovered from the plaintiffs. (His Lordship stated his 
findings on the other issues and continued : — ) 

And I pass a decree for the plaintiffs for the sum of Es. 7,973-10-5, 
being' the equivalent of £523-5-5, with interest thereon at the 
rate of 9 per cent, per annnm from 29lh June, 1898, till this day, 
less the sum of Es. 37-2-6, being the equivalent of £2-8-2 and 
interest thereon brought into Court, and less the further sum 
of Rs. 508-7-1, being the equivalent of £33-7-4 refunded to the 
plaintiffs on lOtli September, 1898 (and interest on the two last 
mentioned sums from the dates of their respective payments) and 
costs. Further interest on judgment at 6 per cent, per annum 
till payment. 

This decree is v/ithout prejudice to the right of the plaintiffs (if 
any) to recover the difference between the amount of the freight 
on 2,100-5,555 tons at the rate of 16^. 6(1. per ton and 30s. per ton 
by virtue of the plaintiffs' protest. 
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Against this decree the defendants appealed. 

Zoiundcs (Scott with him) for the appellants (defendants) : — 
The money which the plaintiffs now seek to recover was paid 
to the defendants as agents of the owners by reason of the lien 
wdiicli the owners had on the plaintiffs^ 2,100 tons of cargo for 
the unpaid l^lance of freight due to the owners under the 
charter-party at 30i?. per ton and for demurrage* The plaintiffs 
have now brought this suit against the defendants in their 
personal cai^acity to recoTer this money. The main question is, 
wm there a lien on the 2,100 tons ? The plaintiffs contend there 
was not, alleging that their goods were not shipped under the 



THE INDIAN LAW EEPORTS. [VOL. XXIIL 




1899. 


EiLM 

BsOTEEBa 

« 

Chasildas 

I/AtWBHAI. 


charter-party which gave the lien, but under the shipping orders 
obtained by them from Karainsi Dharsi & Co. We say that the 
plaintiffs knew there was a charter-party and must, therefore, be 
taken to have known that the goods could only be taken on board 
on the terms and conditions contained in it — Peeli v. Larsen^'^'> ; 
Abbott on Shipping (13th Ed.), pp. 2G5-6 ; The 8lornoway ’^'> ; Kay 
V. FieU ; / ones v.Hongh '^^ ; Jlayn^ .GiillifordF^ •, Snially. Ifoafes'^ ; 
Kay’s Law of vShip-Master and Seamen, Sens. 302, 304, 305 and 
307 j Maude and Pollock, Vol. I, p, 310; Scrutton on Charter- 
party, pp. 41-42 ; Carver’s Carriage by Sea, pp. 97, 6S9 ; Siaxd 
V. Sanderson ; Armstrong v. ; Fry v. Chartered Mercantile 

Banic of India, ; Pearson v. Goschcid^^^-, The St. ClotuP^'^. 


From the fact that shipping orders at the rate of 16s. 6d. per 
ton had been given to the plaintiffs, it does not follow that they 
tendered their goods for shipment at that rate. See Abbott on 
Shipping, pp. 2G2 to 264; Carver’s Carriage by Sea, Secs. 41, 
44; Scrutton on Charter-party, p. 49 ; Grant v. Normay^’^^'^ •, Cox 
v. Pearson v. Qoschen’^^K 


The right to lien was never waived— Scrutton on Charter-party, 
Sec. 158, p. 277 ; Abbott on Shipping, p. 266, The defendants 
exercised the owners’ lieu and paid the money over to the owners. 
The charterers and the cargo were both liable to the owners, and 
the defendants as OAvners’ agents realized the sum due from the 
cargo. The money wms really due by Karamsi Dharsi & Co. to 
the defendants under the sub-charter and to the plaintiffs under 
the contract made by them for shipping. Whoever has to pay 
in this suit will recover it from Ivaramsi Dharsi & Co. 


The lower Court held that the defendants as charterers were 


primarily liable. That is not so. See cesser clause in charter- 
party. As to the meaning of cargo, see Bannister v. Breslauer '-'^"^> ; 


(U (1871) Ij. E., 12 E(1., 378. 

(5) (1882) 51 L. J. (.\dm.), 27. 

(3) (1888) 4 Asp. (3. S.), 626. 

(.i) (1879) 5 Ex. E., 115 at p. 129. 

(6) (1878)3 C.P.B., 410. 

(0) (1833) 0 Bing., 574. 

CO (1859) 28 L. J. (Ex.) 278 j 4 H, and 
N.,381. 


(S) (1892) 8 Times L. R„ 613. 

(9) (1866) L,E., 1C. P.,689. 

(10) (1864) 33 L. J. (C. P.), 265 j 17 

(N. S.). 332. 

(n) (1803) 8 Law T. Ecp., 54. 

(13) (lS51)2eL.5. {O.P.),93. 

(13) (1886) 18 Q. B. D., 147- 
(U) (1864) 33 L. J. (C. P.), 265. 


(15) (1867) L. E., 2 C. P., 497. 
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The lower Court had no power to reserve a right to the plaintiffs 
to claim difference between 16^. ^(h and 305. by separate suit. 

They also cited Oliristie v. Lewis j Porteus v. Watnefi^\ 

IlaepJiQYson with Lang (Advocate General) for respondents 
(plaintiffs) : — The defendants are sued in their dual capacity as 
agents of owners and as charterers. The plaintiffs shipped the goods 
in question and the defendants claim as agents for owners to have 
the lien upon them which is given by the chai ter-party. But 
the plaintiffs did not ship under the charter-party. Notice of a 
charter-party no doubt shows that a shipper intends to be bound 
by the rate mentioned in it, but this inference may be rebutted — ' 
Abbott on Shipping, pp. 260— 236 ; S/ianrl v. Sanclason'^" • Peeh 
\\ Larsen^’^K 
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We were no doubt put upon enquiry, and the result of the 
enquiry was that the plaintiffs struck out the clause in the charter- 
party — Kay on Shipmasters and Seamen, Sec. 308, p. 200 ; Gat\L 
ncr V. Treclimann^^'> ; Carver on Carriers by Sea, Sec, 678, p. 680 j 
Wafhins v. P\\imill 


Oakdy, J. It is unnecessary to recapitulate the introductory 
facts, which arc lucidly set out in the judgment of the Division 
Court. 

On the preliminary point (that on the allegations in the 3rd 
paragraph of the plaint being given up the claim was at once 
demurrable); I have no doubt. Tlie disputes between the parties 
were clearly set out iu the issues. Mr. Justice Tyahji ruled 
that the case should proceed without prejudice to the right of 
defendants to apply for adjournment for further evidence if 
necessary. No evidence has been shut out, and it is quite 
impossible for the Court now to refuse to decide the case on the 
merits. 


(1) (1871) L U.,6Q B;o22. 
f2) (1876) 1 C. F. 737. 

Oi) (1877) 3 Q. B. D., 23$. 

(1821) 2 Br. and B,, 410 at p. 411. 


(5. (lS7o) 3 Q. B. D., mi ab p. 038. 
(O (1859) 4 H. and N., 381. 

17^ (1871) li. B., 12 378. 


(8) (1834) Id Q. B. D., 15i, 
19) (1883) 10 Q. B. D., 178. 


13 520 -3 
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The ?nd paraoiaph of the plaint reeitos fcliat the defendants 
leiWed to' givo the plaintiffs tlio hill of lading unless the f;uui of 
X52*hr)-5 was paid, and the plaintiffs say that such refusal 
was wi’oiigfnl and not justifiable. That is the main ttuestion. 
AVas the ndhisal, undi‘r the eircunisfcances stated, wrongful ? The 
answer to that ([Ue^lioa depends upon the fiiicling on the 14th 
issue ? Whether the phiintifls upon learning that bills of 
lading wouhl not Ix^ signcMl for the 2,100 tons at 16^. 6cL were not 
^ ntitliMl upon demand to have the said 2,100 tons ledelivered to 
tlnnii by tlio captain ? 

In arriNing at a finding on this issue I have eonsnlted the 
varioxis authorities ami easevS quoted at the bar j but I do not 
think it necessary to Inn don this judgment with a resume of 
them. It seems to me that the task imposed upon the Court is 
to find some legal principle upon which the decision must rest* 
The facts of this case do not exactly tally with the facts of any 
reported case, and it wouhl be only waste of time to distinguish 
this or that case from the present one. 

^ 4 . 

Now what were the relations between the parties when plaintiffs 
sent their wheat on boards First there was the contract of the 
chai ter-party hetweeii defendants and the owners of tlie S.S. 
''Paddington/^ Then there nas a contract between plaintiffs 
and Ivaramsi Dharsi & Co. that the latter would have the 
plaintiffs^ wheat convejmd to Liverpool in the S.S. Paddington 
at 18^, 6{L a too, and plaintiffs had deleted in the memoranda of 
the agreement (the shipping orders) the '‘lower or higher rate^^ 
clause. Kai^amsi Dharsi & Co. had agreed to this deletion* 
Xo doubt plaintiffs knew, -when they sent the wheat on board, 
that thfe? shfp was a obariered ship, and they must be taken to 
hate knowh the charter i^ate (30^.), and the other clauses in the 
charter-party, which was in the usual form. Therefore they 
niust he taken to* 'have known that there was the customary 
elause that * tlie C^^ptaih was to sign clean bill of lading at any 
rate of freight required by the cliarterors or their agents, with- 
out to the charter, but at not less than the average 

chartered nttte, unless the difference was paid in cash before 
sailing. TKe^efdfe entitled to take advantage of that 

clause. Afe' a fact, Th^y |rad not seen the charter-party when 
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they sent their wheat on board, and they and their solicitors 
contended that the goods were not shipped under the charter- 
party, but that the captain by receiving the goods tinder the 
shipping orders had entered into an engagement to carry the 
goods at the rate inserted in the shipping orders — contentions 
which arc not sound. 

But when it is found that the plaintiffs are legally affected 
with notice of the charter-party, then it would be inequitable to 
disallow them the benefit of any clause in the charter-party. 
Their wheat having been sent on board under shipping orders 
signed by the sub-charterers (which fact was known to the cap- 
tain), they were entitled to clean bills of lading at 16s. Qcl , the 
difference between 10s. 6t?. and 30s. being paid in cash before 
sailing. Of course, if Karamsi Dharsi & Oo. had not been in 
pecuniary difficulties, they would have paid or caused to be paid 
this difference, and the clean bills of lading with 16^. Qd, inserted 
would have been given to plaintiffs as they demanded. But 
Ivaramsi Dharsi & Co. could not pay. What then happened ? 
Defendants, who were in the dual position of charterers, and so 
liable to the owners under the contract contained in the charter- 
party, and also agents for the owners, refused to let the captain 
sign the bills of lading under the chartered rate (see their letter 
mipra). Then at once plaintiffs demanded their wheat back 
again. The captain refused, and left Bombay with the wheat 
on board, no bills of lading for it having been then signed. 

Were the plaintiffs entitled to thus demand their cargo back ? 
Mr. Lowndes points to the extreme inconvenience which would be 
caused by shippers, after shipping goods for eight days, demanding 
the goods back because the charterer would not fulfil his contract 
with them and procure bills of lading at his contract rate. True, 
but it would be also inconvenient for shippers, if they after receiv- 
ing notice from the suh-charterer that the ship was ready to receive 
the goods which he (the sub-charterer) had contracted with the 
shippers should be conveyed at 16s. Qd., must first go to the sub- 
charterer and satisfy themselves what is the chartered i-ate, and 
whether the sub-charterer can give seeuiity for the due payment 
before the ship sails of the difference between the contract and 
the chaitered rate. It is not a question of balance of mcouite- 
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Ditniic: tl*r qtKstion i< ^vlM'tber the ^hipjHT^ being taken to have 
k!irn\ n vl all tlie elaiisefe in the chai ter-pai iy, must be asMimecl by 
hi'^ gaoils on board to have contracted with the owners 
to he htnuid by all the terms of the charter-party as to chartered 
rati‘, ovrer-’ hen, the sub-cdiarterer who contracted with 

him IhiL ptniuna lu^ contract, t L., to procure for him clean bills 
of hiding at a lower rate than the chartered rate, by paying the 
didereiKe uecurdliig to one of the clauses in the charter-party, 

I tmtirelv agree with Mr. Lowndes that plaintiffs could only 
refpure the c*hart(3reis (including the snh.eharterer) to obtain for 
them bilb of lading aceordinff io ilic cliartei\ But the charter- 
party provided for pLxiniilTs obtaining just what they wantofL 
it cannot bo pretended that until a bill of lading is signed there 
is any eypiess contract between the shippers and the ship. Is 
there an implied one, — implied from the fact that the shippers 
seat the goods on board in accordance with the order given by the 
chaiterers? Surely their conduct raises no implication: they 
acted strictly in accordance with the mercantile usage of the 
port. I'hey sent the goods with the shipping orders to the Port 
Trust officials, and from that time everything was done according- 
to the rules. Directly they heard that there would be a difficulty 
about procuring bills of lading at a lower rate than the chartered 
rate, which was permissible according to a special clause in the 
charter-party, they stopped shipiiing and demanded their goods 
])aek. And what did the charterca^ do? He said in effect: 
“True, as charterer I am responsible to the owners of the ship : 
true, iUT paitiier in tlie charter will not pay the difference in rates 
and so procure the bilb of lading as demanded: nor will I: 
nor ^Yill I let the caiitain sign foi less than the charter rate, but 
I will hurry up matters and get the steamer off with the shippers^ 
goods on board, and then they must take bills of lading with 
rate inserted or do without them.^^ I confess, on a view 
of the equities of the case, there can be little or no doubt. The 
cruK of the wffiole matter seems to mo to lie in this, that notice 
of the charter-party, which is the foundation of defendants^ 
aro’unient, makes no difference in the present case, because tlie 
charter-party empowers the captain to sign bills of lading at 
any rate of freight. That -was the argument of Mr. Blackburn 
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{as lie then was) when as counsel in Shancl v. Sauderson'^"^ lie 
•succeeded in his demurrer. Of coarse^ plaintiffs must be taken to 
have shipped under the charfccr-party : they must, therefore^ be 
taken to have shipped under that clause. If they had notice, 
^ictually or impliedly, that there was no such clause in the 
'Charter-party, the case might be different. It was the charterers 
w]io prevented that clause being acted on. But that clause is 
for the benefit of the charterers, so that they may carry out their 
conti’acfcs with the shippers of goods. Surely, if they prevent 
its being acted on, the shipper-s may demand back their goods. 
Otherwise charterers niaj^ induce shippers to send their goods on 
board a ship in the belief that the clause will be acted on, and 
then may refuse to let it be acted on, and thus compel the 
shippers to accept bills of lading at a higher rate than what 
they contracted for, Mr. Lowndes in his able argument natur- 
ally relied on the judgment of the Master of Rolls, Lord Romilly, 
in Teelc v. Larsen , and no doubt there are expressions in that 
judgment which taken by themselves may be used as a foundation 
for the argument that in the present case the plaintiffs were not 
entitled to demand their eaigo back. In Fee?c v. Larsen it was held 
that the shippers were so entitled. Lord Romilly said : The ease 
depends upon this :‘^Had the plaintiffs, the shippers, notice of this 
•charter-party, or was it their bounden duty to inquire whether 
there was a charter-party or not ^ I fully admit that every 
person is bonud by the contents of a charter-party of which he 
has notice. And so it is contended that, as the shippers m the 
present case had notice of the charter-party, therefore they were 
bound to accept bills of lading with the chartered rate, and not 
tlicir contract rate, inserted ; and on the charterers refusing to 
allow the captain to give bills of lading at less than the charteretl 
rate, the shippers could not demand back their cargo. But it is 
more than doubtful whether Lord Romilly would have assented 
to such a contention. On the contrary, he said : Why is the 
shipper not to be alloNvod to have back his goods ? lie has 
mterecl into no oonfraoL This would be to bind him by a contract 
which not only he has never entered into, but which he has 
refused to enter into. ^ Is not that principle applicable to the 
0) (1859) 4 H. and K, 3S1. PI (1371) L. H., 12 Erj., 378. 
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px'csent case ? Plaintiffs ^^'ere not guilty of laches j they acted 
strictly in accordance with the custom of the port for sending 
goods on hoard. The agents of the owners and the charterers 
knew that plaintiffs always delete the higher or lower rate clause 
in shipping orders. They knew that plaintiffs had not contracted 
for anything hut 16^, 6d. No fresh contract %Yas entered into. 
On XYhat principle^ theiij -VYcre plaintiffs not entitled to haYe their 
goods hack ? 

It is interesting to note that in Peel: y, Parson^ plainiiff\s 
counsel contended that the charter-party authorized the captain 
to sell hills of lading at alo\Yer rate of freight than that reserved 
to the o\vners of the vessel^ while defendants^ counsel contended 
that the captain had no authority to sign hills of lading except 
on the tex'ms of the chartex*-pai't 3 ", meaning apparently except 
with the chartered rate inserted. Lord Eomilly did not allude to 
this point : it is untouched by the judgment^ wdxich rests on the 
principle that the shippers had entered into no contract (expi’ess 
or implied) which could compel them to receive bills of lading 
at a rate higher than their contract rate ; and as they were not 
guiltj^ of any laches they could ask for their goods hack. As 
Cockhuriij 0. J.^ said in Jones v. the most material 

ohcumstance in Fe^/c v. Larsen was that the shipper of the goods 
finding he could not get a hill of lading williout reference to the 
terms of the charter^ said : ^ This is not the contract upon which I 
desired to enter, or upon wduch I shipped my goods.’ 

Here the most material circumstance is that the shippers, being 
taken to have known of the existence of the charter-party, but 
finding that they could not get hills of lading according to a 
special provision of that charter-par tj'^, and finding that the 
captain and charterers refused to give them hills of lading with- 
out the insertion of a rate different from their contract rate, 
said ; That is not the contract upon wdiich we desired to enter 
or upon 'which we shipped our goods,"’^ Therefore, they were 
entitled to a return of their goods. 

It must be remembered that at this stage of the case which 
we are considering, no hill of lading had been given. If plain- 
tiffs had succeeded hx getting fi’om the captain bills of lading at 
Cl' (1879), 5 Excli, D., 11^, £t p. 120. 
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I 65 . 6 ^. without the difierenco being paid^ then since the shipper 
knew that neither charterer nor master had authority tq^^bind the 
shipowner by granting bills of lading, unless the master at the 
same time received the difference between the chartered anil 
the bill of lading freight^ they would not, have much reason to 
complain if they were held to be estopped from denying that 
they had shipped their cargo subject to all the terms of the 
ehartei’-party. As to such a case, reference may be made to 
the remarks on page 1^65 of Abbott on Charter-party (ISth 
Ed). The learned authors proceed to discuss the case of Peei v, 
Larsen, in wliich it was suggested that a shipper might, by 
allowing his goods to be stowed at the bottom of the hold and 
l)y not applying for his hill of lading in dae course, he guilty o£ 
laches, and so be prevented from relying on the absence of notice. 

But even in such a case it is difScult to see what the shipowner 
could do except cither to give up the goods, or to carry them on 
the terms on which the sliipper sent them, or at the current 
freight, for there is no other cant i act on which the latter can he 
chaujccL It is submitted, that oven if a shipper before sendhig 
his goods for shipment had notice of the existence of a charter- 
party he would be entitled to make the same demand/^ The 
learned authors then make remarks which seem to show that 
there are, in their opiniou, obiter tllcla in Lord Bomilly^s 
judgment conflicting with the proposition set forth ahote. 
With great respect, I venture to think that Lord Eomilly^s 
decision rests on the principle which the learned authors main- 
tain, mz., contract. So here the quobtion is, contract or no con- 
tract ? If no contract, were plaintiffs guilty of laches^ If not, 
why could not they ask for their goods back ? Plaintiffs did not 
request the captain to exceed his autliority. If, because the char- 
terers would not and the sub- charterers could arrange for him 
to give bills of lading under a clause iu the charter-party which 
permitted him to give what the plaintiffs asked for, he was unable 
to comply with their request, then he had no course open but to 
return the goods. For a very similar case, a clean receipt 
being asked for, reference may be made to Armstroncj v. Allau''^\ 

I find, then, that the captain wrongfully refused to return the 
good§ upon plaintiff'^s demand. He was, therefore, a converter 
(1) (1892) S Times L. 11., G18. 
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of tlio^e goods* Blit tlie matter doe«? not rest here. Plaintiffs 
heing anxious to obtain clean bills of lading— the goods being 
on their way to Lireipool without any bills of lading at 
bad an interview with defendants on SStli June; and defendants 
then said : We w ill not give j’ou clean bills of lading, even at the 
obartered late, uidets you give us a sum of inoney^ say £ 520/^ 
BefendantH \Yeve then affecting to exercise the owners’ lien as 
per theiv iliarter-paity for freight^ dead freight and demur- 
iagc\ Leaving aside for a inomint the consideration of what 
tho deiVndantb aJlVcted to do^ and what they really did do^ and 
treating the demand as simply a demand for a sum of money, 
the question is, were the plaintiffs forced to give this sum of 
money in their desire to get possession of what they were entitled 
to possc'^sion of ! In my opinion this* question must be answered 
in tho affirmative* The captain having wrongfully refused to 
gi\c ] lack the goods, was bound to coiiiey them at the rate at 
which the sub-charterers bad contracted^ ceitainly if that was a 
reabOnable rate; and it is not pretended that rate 16^* 6cL was not 
a reasonable rate. Therefore, apart from any remedy which the 
plaintiffs might have had for wrongful conversion, the plaintiffs 
were entitled to ask for bills of lading at 16^. 6{L To get that 
which was their due, or rather to get the bills of lading at 00^., 
which ivas even something less than their clue, plaintiffs were 
coinpellcd by defendants to pay a sum of monej^ Therefore, they 
can recover back that sum of money. 

Bat the case does not even re^t here. When the captain was 
asked by the plaintiffs to give clean bills of lading at 16s, 6d. he 
replied : No. I cannot under the ehai ter-pai ty do that, unless the 
difference i^ paid ; but I can give you clecai bills of lading at 30^.” 
That ivas his proposal made up to the time of his sailing, but 
there was no acceptance on plaintiffs^ part. So there was no 
agreement* That the captain could do what he px'oposecl, is 
clear from the charter-party. His authority expressly given by 
the charter-party to sign clean bills of lading at less than the 
chartered rate, if the difference should he paid, would imply a 
distinct authority to give clean hills of lading at tho chartered 
rate. This is ivbat he offered, but the plaintiffs would not 
accept, and demanded their goods back. But the captain sailed 
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away with their goods, and one of the last things he did was to 
leave authority with defendants to sign hills of lading for him, 
and he particnlaily authorized them to sign plaintiffs^ at 80^. 
(see A 13, p. 164), It is obvious from his conduct that he meant 
that defendant'^ should sign clean bills of lading at 30.?. Defend- 
ants clearly so understood. On the very next day (25th June) 
they wrote to their London agents that they had hurried the 
steamer off : so Rallis can either fill up their bills of hiding now 
at dOs, or do wHlioui them. That was the alternative, Ctean bills 
of lading at 80,-?. or no bill of lading at all. But when the 
interview took place on 28th, defendants went further. First 
they pioposcd that Rallis should do without any bills of lading 
at all. That Rallis declined, and they said : Though we aie not 
bound to accept bills of lading at 30^, we will do so under pro- 
test.'” Then defendants turned round and in effect said : It is 
true that the captain’s expiess authority to us is to give you 
clean bills of lading at BOif. , that is, what he vrouldhave done and 
in so doing he would not have exceeded his authority. But we 
must protect owneis^ lien, &c., so we Avill not give you clean 
bills of lading even at 30s., unless you give us enough money 
to reimburse us wliat Karamsi Dhai'si & Co. owe us, and what 
in consequence of their default we have to make good to the 
owners.’’’ On the^^^e facts it can be fairly argued that Rallis were 
on 28th June entitled to clean bills of lading at 306\, and 
when defendants compelled them to pay £ 520 odd to get what 
they were entitled to, defendants must refund the same. Of 
course I take it that the clear intention of the charter-paity was 
that the captain should sign bills of lading as agetot for the 
owiicis and not as agent for the charterer. It is obvious that 
in such a case he does ‘=’ 0 . See Oarvei’b Carriage by Sea (2nd Ed.), 
pp. 105, 166, 170. 

In this view of rbo case it is unnecessary to dwell at length 
on the arguments which were addressed to us in regard to the 
nature of the sum of money which defendants compelled plaintiffs 
to pay on the 28th June. 

Defendants affected to be exercising the owners’ lien on the 
cargo for freight, &:c., ns per their charter-party. The clairse in 
the charter-party is The captain to have a lion on the cargo 
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for all freii 4 lit, dead freight and deiniUTagc, and for any other 
lawful tlaiin against the freigliter.'^ As this piospective lien 
of tlie captain could only aihe on the arrival of the goods at 
Li'etpool, it is dihicult to see how the owners^ agents could 
c\c3cist‘ it on :2Sth June iu Eoinhay. 


However lhai; nia} ht.^ wlnni abked to render an account show-» 
ing iht^ uiui due by pUuntitKj dcfendcUits rendered the account 
(Hx:. 6)^ dated 29ch June^ 1898, showing what Karamsi Dharsi 
& Co. owed to dtdendaiits in regard to the loss on the char- 
ter-paity as between deiendaiits and the owners of the ship,, 
and whtui asked to explain this absurdity, they gave an ex- 
planation which admittedly xvas no explanation at all. Even 
in this account, defendants did not deal fairly with Karamsi 
Dharsi & Co, for they made no allo^Yance for ^'pockets,” an 
allowance vhich they claimed and obtained fioni the owners. 
The absurdity of the account (Ex. 6) is shown by the fact that 
defendants claimed to recover from plaintiffs the difference in 
the rate of a sliipuienb of 64G tons which defendants had let 
to plaintiffs at 18,?. Sd. a ton, but the bill of lading of which, 
at defendants^ special request, plaiutids had consented to 
receive with the chartered rate of 30s, inserted, defendants 
paying there and then the diffeience between IS 5 . 3d. and 30^. 
That very ditference, which defendants had voluntarily paid plain- 
tiffs on one day, defendants claimed to recover hack from plain- 
tiffs on another. However, turning for a moiiiGiit to the account 
rendered by the defendant^) after the suit was filed, we find that 
it i'a made up of two items (a) £137-9-11 and (b) £8 3 -7 -4 —total 
£520-17-3. Item (a) is made up thus; Defendants gave shipping 
orders to Meghji Vallabhdas, D. Sassoon & Co., Sanday & Co, and 
Latham & Go to ship wheat (amounting altogether to about 044 
tons) at rates below chartered rate (20s and I8s. 9cL). According 
to the charter-party the difference between these rates and the 
chartered rate was to be paid in cash before sailing. As defend- 
ants said in their letter to the captain, A 12 (p. 163), pay 
the difference hero/^ Defendants, both as agents of the owners 
and as charterers, and the captain all failed in their duty. The 
money wms not paid. Eor Sanclay’s and Latham's shipments 
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bills of lading were given after the steamer bad left. The du- 
tj imposed on defendants still remained* Now defendants say, 
We had a right on 2&th June to exercise the owners’ Hen and to 
compel plaintiff‘s to pay us that difference due on the consign- 
ments of those four shippers, for *^hich the captain at the end 
of the voyage would, owing to our defaulfc, havo-had a lien on 
the goods/’’ It is more than doubtful wdiethei there was under 
those circumstances any shipowners’ lien even over the goods of 
those four shippers for this diffeionce in freight (sec Gcnchier v. 

Certainly there could be none against plaintiffV 
goods. So, too, with item (b)* It repiesents demuriage, which 
by the terms of the charter-party was to bo paid m cash ly the 
cliarieu)S to the master' day hy day ^ The captain asked for it. 
Defendants failed in their duty and did nob pay it, but they ga\ e 
the captain a letter (A 14) in which they admitted that they 
■were responsible to the owners for the same. But on TSth June 
defendants claimed to say that as they had failed in their duty, 
they could legally compel plaintiffs to pay them what they admit- 
ted was duo from them to the owners. As a matter of fact, the 
authority of the case last quoted shows that there v as no owners’ 
lien for the demurrage under the circumstances which happened. 
But, apart from that, defendants could not, in the position in 
which they stood, exercise, as owners’ agents, a lien which might 
prospectively come into existence solely owing to their default 
as charterers. 

In the view which, as show n abo\ e, I take of the case it seems 
to me that defendants throughout have been altogether in the 
wrong, and that the order of the learned Judge of the Division 
Court, decreeing with costs the full amount claimed {minvs the 
sums paid into Court), was right and should he confirmed with 
costs. As to the remaik made by the learned Judge at the end 
of his judgment, and the declaration in the decree that Ihc doCiee 
was without prejudice to the right of the plaintiffs (if anj-) to recov- 
er the difference between the I65. 6rZ. and 30^. rates, it is, I think, 
sufficient to remai'k that, if the plaintiffs^ alleged light legally 
exists, the declaration in the decree does not give it greater foice. 


m 

1899. 


EALxr 

BuOIHIlliS 

V. 

CllABIIiDAS 

LiMUBHAr, 


(1) (1884) 15 Q B* D„ 154> 







1UM4 

4 *11 ABU 

mtAL 


niK JXDiAX law KKroirm [roL* xxiil 

an»i if* it l*y^i!jy I hi- «lecliiration in the ileerec will 

imt izlvv tfi it leunl I \s<mhh therefore^ ouxit it fimi the 

4eern\ 

t^r\vjiSi\ *h: - The phtintifTs in thi-^ eas<*^ Ralli Brotliex'j^j in 
^tn^eh; ^‘ntered intu a ennfcniet "with Karainsi Dhar^i 

C'n. hy whk'h they ait^eed in take and the latter to famiJi 
them with tuns ef freiM’hfc in a iiist class steamer^ to he 

thereafter iinmed, fi>r Nlupuieufc in June to one or more of cer- 
tain nnnunt ports in Europe* Buhseipiontly the plaintiffis declaa'od 
Liti^erpool for their option of ports and Karanisi Dharsi 
& C#, affciwwnrds declared the S. 8. Paddington as the 
siemmo* on board which they would furnish room for the plaxnt- 
iiiy goods, and inserto<I that name in the document hereinafter 
referred, to. This contract was made between these two parties 
through a broker, and on the contract being completed, shipping 
ox'ders signed by Karamsi Dharsi & Co. were seat to the plain- 
tiffs, which, besides containing the usual authority to the captain 
to receive the goods, also contained, the terms of the contract 
between the plaintiffs and Karainsi Dharsi & Co. 

The S. S. Paddington was chartered in London by the de- 
fendants’ film there, and by an agreement between ICaramsi 
Dharsi & Co. aufl the defendants heie it was agreed that they 
should be equally interested in. the charter-party, and it was 
by virtue of this agreomont that Karamsi Dharsi & Co, inserted 
the name of S* S. '' Paddington in tlie shipping orders signed 
by them and given to the plaintiffs. Consequently all goods 
shipped under those shipping orders were, as between Kaiainsi 
Dharsi & Co. and the ship, shipp3d in fulfilmont of their obliga- 
tions as pai’t charterers* 

It also appeal's from the evidence that although the plaintiffs 
did not know the exact terms of the cdiarter-party, they took it 
for granted that there was a charter-party and that it contained 
nothing but the usual terms, which was in fact the case. 

The shipping order declared the rate of freight to be IG^. 6(1 • a 
ton, and the plaintiff s had, befoi’e they accepted the order, insisted 
upon the clause Bills of lading, if required, at lower or higher 
rate, difference pay able here as eustoinary,^^ being deleted. Oon- 
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sequently as Between them and Karaiiisi Dhai^l & Co. they 
were entitled to dean bills of lading at I 65 . 6 c?. a ton. The 
charter-party pro\ided. that the captain was to sign bills of 
lading at any rate required by the diarterers^ but that, if that 
rate was less than the average chartered rate (30?.), the charterer 
was to pay the difiorence befoie the ship sailed, and it v/as fur- 
there provided that freight, dead freight and cleinurrege was to 
be a lien on the cargo. 

The S. S. Paddington w^as ready to take in her outward cai go 
just before the middle of June, of which notice was given to the 
plaintiffs, who, on and after the 14th June, began shipping their 
goods. The process of shipment is as follows: — The goods 
with the shipping orders are sent down to the Docks, and after 
certain formalities, immaterial to the decision of this case, the 
goods are lodged in one of the shedb near which the steamship 
is moored, and the shipping orders arc kept in the shod office 
and are there referred to from time to time by the chief oflScer, 
who superintends the reception of goods by the ship, in order 
to see what goods are coming down from time to time for ship- 
ment, and they are also open to the inspeetion of the captain if 
ho chooses to come and look at them, but it would appear that 
ordinarily he does not see them till the steamer U about to start, 
vhen they arc handed ovor to him. 

On the 22nd Juno it became known to all per^sons having 
any dealings with Karamsi Dharsi Co. that that firm was 
insolvent and would not be able to fulfil any of its engagements. 
The plaintiffs, therefore, sent bills of lading for these goods 
already on board to the captain for his signatui'o filled up at 
105, 6 c?. Under ordinary circumstances he would have signed 
them, and Karamsi Dharsi & Co. would have paid the dif- 
ference between 16^. 6 c/. and 30^. before the ship sailed,* bub, 
as he knew that they would be unable to make such payment, 
he refused to sign the bills of lading, unless the plaintiffs paid 
the difference between 16^. 6c?. and SO 5 * 
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I stop here to point out the rights audjiabilities of all parties 
up to this period of time. 
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Under tlie contract for freight the plaintiffs had a right to 
call upon Karamsi Dliarsi & Co. to obtain for them clean bills 
of lading at 16 5 . (JJ. and Karamsi Dharsi & Co. were bound to 
anake such arrangements as would enable them to fulfil this 
contract. How this was clonc^ was absolutely immaterial to 
the phdnfciff^, and under ordinary circamstances they would have 
received their bills of lading and probably not have known 
by what means Karamsi Dharsi & Co. carried out their con- 
tract. To fulfil their engagements, Karamsi Dharsi & Co* 
chartered half the space in the S. S. Paddington ” and then 
authoTi^ed the plaintitfs to ship their goods in that steamer by 
filling in her name iu the shipping order already refeirecl to, 
under which the goods w^ere shipped. As between Karamsi 
Dharsi & Co. and the ship, these goods ^vere shipped in pai’t 
fulfilment of their liabilities under the charter-party ; but in wdiat 
position did the plaintiffs stand ^ The authorities cited in the 
cour'se of the argument show that where a ship is held out pub- 
licly as a genei’al ship, and a person ships goods on board of her, 
he is not bound by any of the terms of the charter-party, but that 
where he knows of a chartei^-party he is primA facie bound by its 
terms, though to what extent depends upon circumstances. Con- 
sen[uently, I am of opinion that a shipment by the plaintiffs 
under a shipping order signed by Karamsi Dharsi & Co was 
frimd facie a shipment under the terms of the charter-paity. 


Bui, argued ilr. MaepherbOn on behalf of the plaintiffs, ad- 
mitting so much, the plaintiffs gave the captain notice that they 
w'-ere shipping under certain terms and that they offered him 
theii' goods under those terms only, and that if he refused to 
take them on those terms, he ought not to have accepted them, 
and that if he accepted them, he accepted them on those terms and 
no others. Now I will assume that the captain saw the ship^ 
ping note, read it, and compared its terms with those of the char- 
ter-party. Taking the case most favourable for the plaintife, 
■what would ho find therein ? That the plaintiffs insisted on ha^ 
ing bills of lading signed at 16.9. QcL and would not have bills of 
lading at any other rate, paying or receiving the difference bet- 
ween that rate and 10s. QiL to or from Karamsi Dharsi & Oo, 
Turning to the charter-party, he wmiild find that he was author- 
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ized to sign bills of lading at IGs, Gd, and that Karamsi Dharsi 
& Co. would thereupon be bound to pay the difference between 
16&. 6(1 and 0 O 5 . Consequently Karamsi Dhai’si & Co. being 
supposed at that, time to be solvent, the captain^s reception of the 
goods withknowlcdgc of those terms would be a receipt under 
the chat ter-party, because the natural inference would be that 
Karamsi Dharsi & Co. intended to pay the difference, and the 
fact that Karamsi Dharsi & Co. subsequently became unable 
to fulfil their part of the contract would not alter the posi- 
tion of the captain with reg to goods already shipped. Conse- 
quently I hold that those goods were unJoi all the circumstances 
of the case shipped under the charter-party and were guhject to 
its terms. 

In case the captain refused to sign the bills of lading at IG 5 . Or/., 
the plaintitts demanded, in the alternative, tbar be should return 
them their goods u Inch he refused to do, and such refusal was 
justifiable, seeing that the goods wore shipped under the charter- 
party. 

When the captain refused to sign bills of lading, or return 
their caigo, the plaintiffs ceased shipping under Karamsi 
Dharsi & Co."s shipping orders, and engaged freight for the 
unshipped portion of their consignments from the defendants on 
the S. S. Paddington at ISs, 3^/., the bills of lading to be filled 
up at 30 . 9 . and the defendants paying the difference. 

On the 24th June the steamer left Bombay with the plaintiffs^ 
goods on hoard, the captain having signed no bills of lading 
for those shipped under Karamsi Dharsi & Co/s shipping 
orders. 

When the S.S. ‘'Paddington” had started, communications con- 
tinued between the plaintiffs and defendants with regard to the 
signing of bills of lading by the defendants, who were author- 
ized to do that by the captain before he left, and with regard to 
the conditions on which they wei’e to he signed. The defendants 
first .suggested that the goods should go to Liverpool without bills 
of lading, and that they sliould be claimed there on the mate’s 
receipt on payment of what might then be due to the ship. 
If this had been done, as wall be seen from my conclusions 
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lii‘n’oafte^r ^et forUj, I am of upinioii, the plamfcifP^ woiihl have 
gut theuj oil payment at the rate of SO.?, a ton^ and 
the -vum due fur dehuirrage only without any claim for diffur- 
am of fuighf, hut thi'^ did not suit the phuiitiffsj a^ they 
\uii]tti‘d iliMU hills of 1 uling. 

Now uere ilu* plaintills entitled to bills of lading at all? 
As I umhovtand ilr. L<>\vnfh‘S’’ argument, he contended that 
thire was no contract between the plaintiffs and the ship^ and, 
consequently, iliey could not demand bills of lading at all but 
h tbiv so ^ It is quite true that., in the first instance, the con*- 
tract to givc^ bills of lading ^^as between tlie ship and the 
eharterei.s, but by thei|’ slupping orders they assigned portions 
of their right to sliip goods to the merchants who had goods 
to ^hip. and it seems to me that the ship recognized the rights 
of the merchants as assignees by issuing to them m de^s receipts 
in their names containing therein no mention of the charterers 
(see Exhibit IS), Now as bills of lading are ordinarily signed and 
delivei'ed on j)roduction of the maters receipts, and it is the ship- 
pers to whom the bills of lading are necessary, it seems to me 
that where what may be called clean maters receipts with-^ 
out any reference to any one but the shippers) are given to the 
shippers of goodb, they ha^e a light to demand bills of lading, 
subject, of course, to the chartcr-parfc^q under an assignment 
of a portion of which they are entitled to claim them. Oonse- 
quently, in my opinion, Uio giving of bills of lading by the 
defendants under the captaiiils authority wa>s not a gratuitouis- 
aet^ bill a duty. As to the terms upon which those were to 
be granted, those depended upon the rights of the ship on the 
one hand and the shippers on the other, and the mode in which 
it was arranged those rights should be adjusted and carried out. 
The captain before he sailed was willing to have signed bills 
of lading for the plaintitil at 80s, and that they were, in my 
opinion, entitled to have demanded, but they refused to accept 
them and asked for bills of lading at IBs, GJ, without any pay- 
ment of difference, or a return of the cargo, to neither of which 
they were entitled. 

When the steamer had sailed, the state of things was altered^ 
and I do not think that then the plaintiffs were necessarily 
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entitled to demand clean bills of lading at 80.% Under the 
provision of the charter-parfcj’-, the liability of the chattereis 
ceased on the departure of the steamer, and, in respect of all 
freight, dead freight and demurrage, the ship had a lien on all 
cargo not covered by clt-an bills of lading. Accordingly the 
defendants claimed to hold the plaintiifb’ carg'o to satisfy such 
lien. 

In their first letter on the subject, dated 28th June, 1898^ the 
defendants write; are simply exercising the owners^ lien as 

per their charter-party on the cargo for freight, dead freight and 
demurrage/^ We may leave out dead freight, as none was ever 
claimed. That was a peifectly justifiable position for the defend- 
ants under the circumstances to take up in form, but the validity 
of the claim also depended upon whether, as a matter of fact, there 
was any freight and demiurage in respect of which a lien could be 
claimed. The defendants demanded that the plaintiffs should pay 
them the amount in lespecb of which they claimed a lien, and that 
they would then sign hills of lading at the charter rate of 30^. per ton. 
To this the plaintxffiij agreed, got their hills of lading, and paid the 
defendants £523-5-5 in respect of those cUims, The question then 
arises, was there a lien for that or any sum at the time the bills of 
lading* were demanded ? If there was, then tbe defendants were jus- 
tified in receiving and retaining that sum j if there was not, then, to 
the extent to which there was no hen, the plaintiffs are entitled to 
recover from the defendants or the ship. Now the first account of 
how the defendants made up their claim is contained in Ex, V, and I 
must say that that appears to be a not very honest attempt to get 
back from the plaintiffs the sum the defendants had had to pay the 
plaintiffs in i aspect of the difference of freight on that portion of 
their goods which was unshijpped on the 22nd June. The plaintiffs 
disputed that account, but ibc defendants contended that it was 
quite correct, and the plaintiffs, having already under protest paid 
the sum demanded, hal to remain silent, I need not say anything 
more about this account ; for, when this suit was filel, the defend* 
ants or their legal advisers at once that it could not be relied on 
as the basis of their defence, and ihiewit overboard altogether, 
adopting an entirely different basis of caleulation of the amount for 
which they claimed a lien. In the written statement, para. T, the de* 
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feudants cki.n a Ken for Co ?0 17-3 for freight and demurrage, 
and pay into « 'onrt the eq nvaleiit of £ 2-8-:2,th.> diilerenc 3 between 
that sum and £."'2)-o-5j the amount claimed in the account 
(Ex. 6). The sum of £320-17-3 seems to be made up of £S3-7- 1 
domuna>o cbiimcd in Vi and £437-9-n, difference of freiglit as 
shown in the a '(’o int (Ex, 1 1). As reg.irds the demurrage as 
between the p a nlihh and tlie defendants, the latter were not 
Justified in claiming it. The charter-party provided that de- 
inuuage uas to be paul day by day in cash. This was not done, 
but b fore tlic captain left thj deihndants wiote him a latter 
A''^, ill which tli y acknowlolge tliat th^y were responsible to 
th' owners for tli- d '111111 rage then du-, and that letter was ac- 
knowledged by the captam. How, then, could the owners go behind 
the act of their agent .iiid cont iid that they had a lien for demni- 
lago i Much hss could the defendants when acting ostensibly 011 
behalf of the owmr claim a lieu, which the owner had not, for a sum 
wh ch th„y themselves had personally uudoitaken to ^lay. Conse- 
quently the p’amtitfs are entitled to leeover the amount they pail 
on thia account. 

Then as to the £4.17-9-11, Looking to Exhibits and I 
find that four large coiisigunieuts woie made by the S.hS, “Paddiim . 
ton” under sliipping oideis given by the cicfonclants for wbidi 
bills of lading were signed at rates under SOs. Consequently a 
duty was under the chaiter-parly cast upon them to pay "the 
cliff eience between the bill of lading freight and the ehaitcied rate 
before the ship sailed. Xow I think it would be a great encour- 
agement to iiaud and dishonesty if the Court were to allow the 
defend ruts (not lacing insolvents) as charterers to say that they will 
not pay themsehes as ships agents the amount which they vi 
owe the ship, and then as ship’s agents to tuin round upon a 
shipper who had no bill of lading, and say that they claimed a 
lien on his goods as ship’s agents for the amount so unpaid by 
them as charterer,. My .present impression is that, if it weie 
necessary to decide this point, I should hold that the defendants 
as charterers (being solvent) must be taken to have paid what 
Hhey owed to themselves as ship's agents before the steamer sail- 
ed. It is not, however, necessary for me to decide this point, as it 
seems to me that the defendants have paid what was due to the 
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sliip. The £i37“9-ll mentioned in No, 14 as the amount duo to 
the owners h transferred to No. lo and is there sho^n to he equi- 
valent to Rs. 6^601-1-0^ and by the same account it appears that 
the defendants had at the time of the sailing of the Paddington 
a claim against the owners of Rs. 7^613-1-9^ and that they actually 
set off the claim of the owners against them against this claim of 
theirs against the owners. So tliat^ at the time the Paddington 
started, there wasjnothing due in respect of freight for which the 
owners could claim a lien. This fact accounts for the defendants in 
AS refusing to furnish the plaintiffs with a copy of their disburse- 
3 nent account with the owners, although asked for it in Exhibit A7. 
It also shows that the statement of the defendants in Z, that they 
had sent the money received from tho shippers by the Padding- 
ton ” and another steamer to the owners was untrue as to the 

Paddington ” at any rate , for, No. 15 shows that nothing was 
sent to the owners because nothing was due, the whole of the 
£437-0-11 having been, as I have sho^\n, paid by them In another 
way before that sum was received from the plaintiffs. Under these 
oircumstances, it appears to me that this claim against the plaint- 
iffs was simply an unrighteous attompu on tho part of the dcs 
fendanis to get tho payment by the plaintiffs of what they were 
bound to pay, and had actually in account paid, the owners. 
Consequently I also hold that the plaintiffs are entitled to rc- 
•cover from the defendants the equivalent of cS 437-9-11 which has 
undoubtedly remained in their hands from tho time it was paid 
by the plaintiffs on the 29bh June up to the present time. 

It is not necessary to detormino whether the plaintiffs were 
entitled to raise issues 11-16, bocaubo I have prackcaRy found 
issues 11-15 against them and isbue 16 is now immatcual, because 
no claim is made for dead freigdit. It ib also not necessary, in my 
opinion, to discuss the question at length, wholher tho plaint dis- 
closes any cause of action j because, after the conclusion^ I have 
come to in this judgment, I am of opinion that, after striking out 
paragraph 8, there is still a good caubc of action disclosed in the 

plaint. 

Tho result of this judgment is tluii the decree of the Couit 
below will bo coufivmed so far as the amount awarded to the 
plaintiffs is coucerued and costs, but it must bo vaiiedby stiik- 
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ing out tlie wovds “ and this Court dotli declare tliat tliis decree 
is without prejudice to the right of the plaintiffs, if anj, to re- 
cover the differoueo hetween the amount of the freight on 2jl00 
tons at the rate of 16«. 6 J. per ton and at t’le rate of BOs. per ton by 
virtuo of their protest.” If it is part of the same cause of ac- 
tion !is that upon udiich this suit is founded, then the plaintiffs 
have relinquished it, and, under section 43 of the Civil Procedirre 
Code, cannot sue upon it again j if it is not, then no reservation is 
lequired, and no section oi tho Code has been pointed out which 
nuthoiizos such a reservation. This deletion of the reservation 
of the idaintiffs’ rights wiil, however, not affect them in any way, 
should they bo advised to bring a stub in respect of the reserved 
matter. Tho appediants must pay all the costs of this appeal. 

Attorneys for appellants (defendants): atcfor(l,Brotvn 

and Co. 

Attorneys for respondents (plaintiffs) Messrs. Craigie, I^vck 
and Owen 


APPELLATE CIVIL. 


before Mr. Justice Jaisons and Mr. Jtistiee Jdauadc, 

MA£UTI AifB ANOTHER (oeig-ikal Dependams}, Appellams, tK 

iQlISIlNA ANI> OTHERS (OEK^IVAL PLAI^TI^^fe), EesPONEEMs ^ 

Lirniiation Act {XV of 1877), An. 119— Mortgage— Iledenipiio7i--I)ec^e& 
far redevi£tion—No time fixed in the deoce for pa^mnt — JSxeeution— 
Umitcition. 

Oil tlio 27tli June, 1885, a coHsent''cleuee was pished iu a rcdeiuiitiou suit to 
the following oifecl : — 

Plaintiffs slioiild piy tlio sum of Its. 7JJ lo the defendant's within a month 
of this date ; in case they do not piy the monoy, then in tho }ej.r in the mouth 
of Chaitia in which they pay the money, the defondants should ghe bach to 
them possession of the land ; till that time the defendants should pay the Gov- 
ernmoni gkssessmeut and enjoy the produce in lieu of interest.” 

On 97th June, 1897, plainfciiSsajiplicd for execution ol the decioe, prajing for 
possession alone on tho ground that the redemption money had bcien paid by 
their payments of assessment, &o , on behalf oi tho defendants. 

that the application foi eAeoution was timo-baned undei ax tide X79 
of tho Limitation Act (SY of 1877). Tho woids of the decioo wexe vague and 
indehnite, and weie to be considered as really mentioning no time for payments 
^ Second Appeal, 2^o. 516 of 1898^ 
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The decree theiefore, to be taken operating from its date, and to be enfoice- . 
able only within three years fiom that time, unless kept alive by application 
for execution made according to law within the proscribed periods* 

Second appeal from the decision of Edo Bahadur GhunUal 
Maneklal, First Class Subordinate Judge^ A. P.; of Sahara* 

In 18S3j plaintiffs filed a suit for redemption of a mortgage. 

In this suit a consent-decree was passed on 27th. June, 18S5, which, 
provided as follows : — 

'' The plaintiffs should pay the sum of Rs. 733 to the defendants 
within a month from this date. In case they do not pay^ then^ 
in the year in the month of Ohaitra in which they pay the money, 
the defendants should give back to them possession of the land ; 
till that time the defendants should pay the Government assess- 
ment and enjoy the produce in lieu of interest/^ 

On the 27th June^ 1837, plaintiffs gave o^daiLMst for execution 
of the decree, praying for possession of the property mortgaged, on 
the ground that the redemption money bad been paid off by their 
payments of Government assessment, &c., on behalf of defend- 
ants. 

The Subordinate Judge of Islampur rejected the darIcMst as 
being time-barred. 

On appeal, tlie Subordinate Judge, A. P., was of opinion that 
the case was governed by article 178 of the Limitation Act (XV of 
1877), and that ^Hlie idght to apply for execution would accrue 
to the mortgagor on payment of the mortgage- <lebt in any j^-ear 
in the month of Ohaitra/^ He, therefore, held that the darlMst 
was not time-barred. Accordingly he reversed the decision of 
the Court of first instance, and directed execution to proceed 
according to law. 

Against this decision defendants preferred a second appeal 
to the High Court. 

J). A. K/iare for appellants. 

Q* Cliandavarhar for respondents. 

Pabsons, J.: — The decree in this ease provides that ^Hhe plain- 
tiffs should pay the sum of Es. 733 to the defendants within a month 
of this date } in case they do not so pay, then, in the year in the 
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luontli of Chaitra^ In \sliicli they pay the moiiey^ tlio defendants 
should give Lack to them possesbion of the land; till that time the 
defendants should pay the Government assessment and enjoy the 
prodiiee in lien of intoicst/^ This deci^eCj which was a consent' 
decrees, was pa-std on the 27th June, 1SS5. The plaintiffb on the 
27th JiiiKv 1807, pixseiitcd this darlMst for executioiij asking for 
possession alonoj alleging that the money ordered to be paid had 
been paid olf ))} their pajments of assessment^ &e.;, for the defend- 
ants. The Judge of the lo^\er appellate Couit^ applying ai tide 
178 of Bchcdulc JI of the Limitation Act, has held the clarlJidst 
to ho In time^ as the light to apply Avonid acorne to the moitga- 
gor on payment of the mortgage-debt in any year in the month 
of Chaitra/^ IVe feel, hoAveverj that there is one great obstacle 
to the application of article 178^ which applies only to applica- 
tions for Adiicli no period of limitation is provided elsewhere 
in the schedule^ and that theio is no reason why aiticlc 179 
should not apply. The decree directs payment to be made 
within a month or at a time in succeeding years without men- 
tioning any limit for that time or directing foreclosure in default 
of payment. It must, tlieiefore, be taken as operating fiom its 
date and to be cnfoiceablo only Avitbiii three yeaisfrom that time 
unless kept alive bj’* applications for execution made according to 
laiv within the prescribed peiiocis. In so holding we aie, wo 
consider, simply following the decisions of this Coiiit in the cases 
of Gan Savant Naraj/an^^'^^ 2IaloJix. Sagaji^^^ and Naiaya% 
V. A/ianchau^^\ We can sec no diffeience between a decree 
which says ^Hhe money shall be paid and one that says ^Hhe 
money ^hall be paid in futuie yeais ” Both arc equally inde^ 
finite and must be considered as really' mentioning no time for 
payment, so that recourse must bo had to the Limitation Act in 
order to ascertain the time, therefore, rc\erse the order in 
execution of the loAA^er appellate Court and restore that of the 
Court of first instance, Avitli costs on the plaintiffs throughout, 

Oidei revermh 
(1888) 13 Bom,, 

(3) (1801) la Bom., 4S0. 


a) (1883) 7 Bom, 407. 
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ArPELLA^TE CIVIL. 


Before n't. Justice Barsons and 21) > JmticQ HanadeP^ 

JEvSANGr (oriGiisrAL PLAi^Tirr), Appillvm, i A. T. WHITTLE 
(original ErpE^iD^isi), Bespopeitt ^ 

Jdasement-^Big/it of uay — Change ofnse — Indian La'^cnicitf^ Acl(^Y ^1SS2), 
Bee 23 — Inruase of ^Oiiitiide 

Umlci scctun of tlio Indian Ea^einentb Act (V of 18S2) a of enjujed 
for agriciiUtnal j3ni po&cs maj be n&cd foi tlic piiiio&t& of n fiifcoi}, pio\idcd no 
additional bmdcn is tbeitb^ imposed on the ^ement lieutagc, 

Sjcond appeal fiom the decision of Eao Bahadur Lalshankar 
Uiiiiashankai, First Class Suhoidinato Judge of Ahmedabad. 

Suit for an injunction. 

Plaintiff and defendant wcic o\\ncis of two adjoining fields. 
The defendant had aright of w-ay o%cr plaintin s field for the 
puipose of caiijing agricuUuial pioducc fiom his field on to 
the public road. 

In 1893 the defendant elected a ginning faetoi 3 ^ on Lia land 
and began to usehia light of waj^ o^or the j)laintiff& land for the 
puiposo of coin ej mg goods to and fiom his (defendants) factoiy. 

Theieupon the plaintiff hiouglit the piesent suit to lestiain the 
defendant from using the way across hi^ field foi this puipose. 

The Court of fiist Instance gi anted an injunction 1 csti aining the 
defendant fiom using the right of ay o\ cr plain ti ft land fer 
any other than agiicultuial pin poses. 

In appeal the First Class Suboidinate Judge held that the 
defendant had a light of way over plaintiff s land for all puiposes. 
His reasons were as follow s : — 

‘‘The lower Conit has allo'v^ed clofei dwit^ through the di'-putcd hnid for 
agrictiltaal pniposes only in leftienceto Sm\cy No 639 I think section 13 of 
Act Y of 1882, lefcned to by the lowci Conii, docs not appl:> to the piesent case. 
It is admitted that defendant Im set np a ginning factoiy in SuivO'^ No 099 
The lowei Gonit s decree, theiefore, denies defendant’s right of way for the jinr- 
poso of the factory. But the Land Ecveniic Code alloy s an agri^ altnral land to 
he used fox othei than agiicultnial purposes also. The yay to Siirxoy No. 6"’ 9 
should, theief 01 Cj be for all pm poses alloy cdbj the LandEe'^enne Code. No 

^ Second Anyical, No. 448 of P97. 
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mldUiui a' liiuden k ikiwii on plAiniiS by nsnig tbe road for factory puiposes, 
Ejider section 22 of Aoh Y of 1883 defendant can xiso tie xxay in the mode least 
ormms to plaintiff# l^laintiff slioxild determine apart of Survey No* 700 for 
defetvdani b x^ay ti and then defendant under section 2J3 of the Act can 

xiso tlie for tlic factory puipo^e<j also. “ 

Agaxmt thi"^ daeisiou plaintiff preferred a second appeal to 
the High Court. 

A. G. ChandavarhaT for plaintiff: — Defendant had a right of 
way over plaintiff’s land for agricultural purposes only. He has 
a light to use this way for oarrjdng goods to and from his factory. 
A right of way for one purpose does not include a right of way 
for any other purpose — Wimlledon aad Tuiney Commons 
senators v. Dixoi '^^ ; Smcihirn v. d/orr^V-h 

Gaoimt BadasMo Eao iov respondent: — Under section 23 of 
the Easements Act {V of 1882) a dominant owner can alter the 
mode of enjoying tlic easement^ provided he does not impose there* 
by any additional burden on the servient tenement. In this 
ease it is found by the lower Court that no additional burden is 
thrown on plaintiff’s land liy using the road for factory purposes. 
That being so, the injunction sought was rightly refused — Great 
Western Railway Co. v. Ctfu C)illin Brick Cuy^. 

Parsoxs, J. : — The fact that the Land Revenue Code allosvs 
agricultural land to be used for other than agriciiltuial purposes 
does not, as the Subordinate Judge, A. P,, has supposed, permit 
of a right oi way being used for all pui poses allowed by the Land 
Eevenue Code, Section 23 of the Indian Easements Act, 188*2, 
is express upon this point, enacting, as it does, that the domk 
nant owner nia)", from time time, alter the mode and place of 
enjoying the easement, provided that he does not thereby impose 
any additional burden on the sciviont heritage/’ This oul}’’ fol- 
lows the law as declared by judicial decisions in the cases of 
Wimlledoj?^ , Commons Conservaton v. Bixon^'^'^ Bradlum 
V. Morris'-'^^ ^Hhe rule is that the owner of the dominant 
tenement cannot, by changing the character of the occupation of 
the land in respect of which the right of way or easement exists, 

0) (1875) 1 cii. p , 362, m (1876) 3 Ch, 812. 

^3 a89j)2Cli,,}57. 
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impose a greatei* sei’vitude upon the owner of the servient teue« 
ment/* In the present case the defendant has set up a cotton 
press upon the survey number which before was used for agri- 
cultural purposes only, and wishes to employ the previously 
existing right of way for the purposes of the press. The test to 
be applied is to see whether any additional burden has or will 
be imposed on the servient heritage of the plaintilS by the use 
made or sought to be made of the way by the defendant. There 
has been no inquiry made upon this point, and an incidental re- 
mark only about it is made in the judgment of the lower Court. 
We ask the Judge of the lower appellate Court to find on the 
issue embodied in these words after taking evidence, and to cer- 
tify to this Court his finding thereon within two months. 

Tssice sent hach. 


APPELLATE CIVIL. 


Before Ml. JusHce Par'Som and 2[}\ J usti(*e Banade. 

PUEUSHOTTAM and anothee (oeigixal Peaij* tiffs), Appeedants, d* 
ATMARAM JAMAllDAX ANm otiiees (oeicin'al Dej?! ndanis), Res* 
PONDENrs.'^ 

Faifilion — Two buitsfor — JFii&t suit /or oj family proj}erlij — 

for pat tition of held jointly famtl and others— -Vs Bjo- 

cedme Code {Act XIV o/]882), Sees, 13 and 13 — Bractioe. 

A suit hi ought hy some membcis of a family against the othei membeis of the 
same family for paitition of the joint family piopeity does not pieolude a second 
suit hy the same plaintiffs for paitition of othei property belonging jointly to 
Iheir family and sti angers. 

Second appeal from the decision of J. B. Alcock, District 
Judge of Ntisik, 

The plaintiffs and the first six defendants were members of 
the Parashare family, and as such they were joint owners of a 
certain iritlij called the Parashare vrlttif They also owned 
jointly with another family, tiz., the Khandve family, a certain 
other vritH called the Kliandve-Parashare vrUH. 
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5-9S 

urn. 


v», 

Athabam. 


THE INDIAN LAW EEPORTS. [VOL. XXIII, 

in 1881 the plaintiffs (as members of the Parashare family) 
sued {Suit No. 207 of 1S81) the first six defendants (also Para- 
shares) for partition of theParashare V)itti and other joint family 
property, obtained a decree, and recovered their share. 

The plaintitK now brought this suit against the other members 
of their family (defendants Nos. 1 to 6) and the members of the 
Ivhandve family (defendants Nos. 7 to 14) for a paitiiioii of the 
lvhnud\ c-Paiash uc indu The defendants Nos. i to G contended 
that as against tin m the suit u as baiicd by the termer suit, inas- 
much as ilie chum now made ought to ha\e been included in it 
— section 43 of the CImI Proecdiue Code (Act NIV of 1882). 

The Subordinate Judge disallowed the defendants’ contention 
and pas'^^ed a decree for the plaintiffs. 

On appeal by defendants Nos. 1 to 0 the Distinct Judge reversed 
the decree and dismissed the suit, holding that it was barred 
by sections 13 and 13 of the Civil Piocedure Code (Act XIV 
of 1882). 

The plaintiffs filed a second appeal. 

DajI A. Kliave for the appellants (plaintiffs). 

K, (r. Chan lavailiu for the respondents (defendants), 

Paksovs, J. — Theie was a tniil owmed jointly by the family 
of the Par ashares and there was a vadi owned jointly by the 
families of the Para«hares and the Khand\ es. The plaintiffs are 
Parasbaies, and in ISSl they sued the defendants Nos. 1 to 6 (who 
arc also Ptwashares) for paitition of their joint irliii and got a 
decree, and the iriit! wms divided between them. The plaintiffs 
have now sued the defendants Nos. 1 to 6 and the defendants Nos. 
7 to 14 (who are members of the Khandvc family) for a partition 
of their joint vrlitu Tho District Judge thinks that the suit is 
barred by the provisions of sections 13 and 43 of the Civil Proce- 
dure Code, W^e are unable to agree wdth him. Section 13 cannot 
apply, for the parties arc not the same. Section 43 applies only to- 
claims arising out of the same cause of action. It cannot be said 
that the claim of the plaintiffs to obtain tlieir share of property 
owned jointly by^ them and B is founded on the same cause of 
action as their claim to obtain the share of property owned 
jointly by them and B and C. If the cause of action is founded 



YOL XXIIL] BOMBAY SEBIES. 

on a refusal on the part of the defendants to divide^ then the 
lefusal in each case is that of different persons owning different 
rights. If it is founded on the right to claim a partition of 
what is joints then the subject-matter is different^ for the joint 
property of A and B is not the joint piopeity of A_, B and 
C. Joint family property is the propei ty owned by one family 
ifamilia) jointly among its own niembeis^ and the decision in 
UMia Y. was passed in reference to such propei ty only 

Property which is held jointly by se\ eral families not the joint 
family property of each of those families so that it would he 
compulsory upon each of them, in suing its own member for a 
partition of their family propeity, to include it m that suit, or 
else not be allowed afterwards to sue for its share therein. Sec- 
tion 43 lays down no such rule of law as this. If it did, then 
this suit would have to iuclude all the joint property of tho 
Khaudve family, and it that included propeity owmed by it and 
other families, the members of those families and all their joint 
property would also ha\ e to he included , the result would be dis- 
astrous. We reverse tho decree of the lower appellate Oouit 
on this preliminary jpoint and I'einand the appeal for dl^posal on 
the merits. Costs to he costs in the cause, 

EanAdb, J.:— The appellants, original plaintiffs, biought tin-, 
suit to obtain a partition of their share in a joint intii belonging 
to the Parashares (represented by the appellants and icspondcnts 
Nos, 1—6) and the Khandves (represented by the respondents 
Nos. 7 — 14). Thci’c had been a pre\ious partition suit betw^een 
the appellants and their bhau bands, the respondents 1— G, in 
respect of a division of the joint family piopeity consi-Titing of 
houses, lands and the Parashare vriUt, and respondents (defend- 
ants) Nos. 1- 6 contended that the piesent suit for a paitition of 
the joint Parasharo and Khandve iritli was not maintainable 
under section 43 of the Civil Procedure Code, as the appellants 
should have included their present claim in the old suit. The 
other respondents, Nos. 7 — 14, I'epiresenting the Khandves did 
not raise any objection on this ground to the appellants’ claim 

The Court of first instance overruled this objection of respond- 
ents Nos 1—6, hut the low^'er appellate Court held, chiefly on 
(1) (1882) 7 Bom., 182. 
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the authority of the ralin ^ iu UMui v. Daffa'^\ that the ohjection 
was fatal to the appellants* claha nailer the combined operation 
of sections 13 (ii) and 43 of the Oode* The point for consider- 
ation is whether the present claim for iho partition of the Joint 
Parashatfi-Khaudve cnii! was properly rejected by reason of its 
not having been inolndod in the pi'evions partition suit of the 
Farasluiro. vriHi* 

It appears to me <piite clear that the lower Court of appeal 
was in error xii liokling that the precedent in Ukha v* Baga 
governed this case. The facts of that ease were that the joint 
family property consisted of lands and debts^ and the plaint in 
the previous suit claimed a division of the debts only, and alleged 
that the rest of the Joint property had been divided. Under 
these circumstances, it was very properly bold that a subsequent 
suit for the division of iho lands could not be maintained under 
section 4^3 of the Code* In the present case there was no such 
allegation. The old suit was confined to the division of the 
property Jointly owned by the Parashare family^ including the 
iTiUi exclusively belonging to the Parashares. The present suit 
relates to a division of a vrifti owned in partnership by the 
Parasliaies and the Khandves, the latter entiie strangers to the 
Parashares in respect of family relationship. This claim against 
the Khandves could not have been joined in the old suit for a 
family partition without infringing the provisions of sections 28, 
29 and 41 o£ the Code about the misjoinder of parties and of 
subject-matters. 

As laid down in llari v* Gaapaifav^-\ the rule that every par- 
tition suit shall embrace all the joint family propel ty is subject 
to certain cxceptionb such as (1) where different portions of it are 
situated in and out of British India — Ramaohar^a v. A/ianta^ 
eharga ^^'^ ; (2) where a portion of it is not immediately available 
for partition by reason of its being in the jiossession of mort*- 
gagees, or because it was indm land which required Government 
permission to give Courts jurisdiction— I^ara^aii v. Pmid%rang^% 
Ballrishna v, Eari and Pattaravij MpJqU t. Aiidimtda Mtulali 

(1875) 12 Bam* H* C. Bep*, 148, 

(5) (1871) 8 Bom. H. C, Eep., 

(6) (1870) 5 Kacl H. 0* Bep , 419* 


(1) (IS82) 7 Bom , 182, 
t2) (1888) 7 BoBii 27^. 
0) (1893) 18 Bom ,889. 



YOL* XXIII] 


BOMBAY SERIES. 


601 


A third class of case^) may be similarly excepted from the 
rule, where, in the present case, property is held in xmrtner-* 
ship by the joint fainilj^ along with strangers, who have no in- 
terest in the family partition among the sharers, and who could 
not, therefore, he made parties in the family j)aititioa suit. The 
case of Gavrislimikar v. Ahnaram^^'> clearly shows that such cases 
are ^Dossiblo, and that the mere circumstance that a partition has 
been effected, does not by itself, in the absence of an agreement 
to that effect, bar the right for partition of property still undi- 
vided, and in respect of which the members retain their status of 
sharers in an undivided estate. A whole village or a particular 
community may have joint property in a light of common pas- 
turage or a forest, and such common enjoyment may continue 
even after there has been a private partition among the members 
of any one or more of the conijDoneub families. No intention to 
relinquish a part of the claim can bo infeircd by the mere non- 
inclusion of such a common claim in a family partition suit. The 
position laid down in Moons/iee JBudoor Mti/ieeri v. SJntmsoo/inissa 
has been subsequently explained by their Lordships of 
the Piivy Council in BitUiptr Raja v. Suruja Ran In the first 
of these two cases, it had been laid down that the correct test 
(for the application of section 7 of the old Code, now section 43 of 
the present CoJe) was whether the new suit is founded on a 
cause of action distinct from that which was the foundation of the 
old suit. This was further explained in the later case. Section 7 
does not require that every suit shall include ovei’y cause of 
action, or every claim that a party has, but only that every suit 
shall include the whole of tlie cause of action for which the suit 
was brought — Motkoor 2Iohm Miindal v. Klitmmxlmet 
The cause of action, /. e., the fact or facts which afforded 
ground for complaint in the family partition suit waj=. xjlaintiSy 
relationship in the family of the Parashares. The cause of action 
in the present suit was the partnership between the Parashai es 
and Khandves* The causes of action being thus distinct, neither 
section 13 (ii) nor section 43 can have any operation here. This 
was the principle on which second suits were held not to be 
barred by tbe previous litigation in the following cases — -J/arm- 

p) (1393) :8 Bom , 61t (.) (ieS5) 8 Mad , 520. 

(2) (1867) 11 Moo I. A., 658. V) (ISOG) 5 Cal., W. K , 182. 
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tho(U V, Fiilapiif Baja v* Stmjfa ; Tlamkimy Mon-* 

(hi Mothooi^ Mohan 

One rough tebi to dctermiiio ^Yhother the cause o! action is 
the '^aine or clistiocfc, is to sec i£ the same oyidence supports both 
claims — Soonisooiule/ee Babea v. Golam AH It is clear that, 
judged by this test also, the present suit is not barred by reason 
of the previous litigation. 

For the several reasons* set forth above, we hold that the 
District Judge was in error in dismissing the claim. We i^eyei'se 
his decree and remand the case back to him for disposal on the 
ineiiis. 

Decree reveued and case remanded, 

(1) (lb92} ]5 Mad , 296 D) (1873) 20 Cat, W. U , 450. 

2) (18S5) 8 Mad , 520 (i) (1873) 19 Cul , W R , lai. 

APPELLATE CIVIL. 


Before Justice F arsons and Justice Banade* 
KOMAhOOWBA (obiginal Plaintiff), Appellant, r, BHBIAJI 

KPbHAY 4NI> A^oa!nEB (OBIGIHAL BrrLNDANFs), PrSPONDENlS.-^ 

fdetVtce lands- — Mae not^-jKiformance of sc/ vice does not male the hold hi fj 
tuhubG-^ Adverse pobsesbion'—Ltmdatton — BesvnijotiOn, 

Y lieio Linds arc held as rcmmieiaiion for s3i vices, the fact tLafc no seivices 
Iu\c been i^eiformed does not of itself mahe the holding aclveiso. To make the 
lioldiug ah ei63 there must he a U'fasal to perfoim service or a claim to hold 
the lands free of service. 

StcoHD appeal fi’om the decision of L. Crump, Assistant 
Judge of Dharwar. 

Idainiiff \Yas the desdi of tbe Narondra Mahdl, 

Tn 1808 he brought this suit to recover possession of certain 
lands forming part of his deshgai iiidm lands. He alleged that his 
aiiee&tors had assigned these lands to the ancestors of defend- 
ant No, 1 as romuneiation for services to be rondei’cd in connec- 
tion nith the office of muidilc or deputy of the desai; that up 

• S«Bona Aypeai, Ko. 301 of 1888. 
i 
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to 1882 these sen ices had been rendered from time to time ])y 
the defendant’s family^ but that latterly defendant No. 1 bad 
refused to pci'form any services, and was, moreover, unfit to 
perform them. He claimed that ho was, theieforc, entitled to 
resume the lands. Defendant No. 1 pleaded {iider alia) that his 
ancestors had held the lands uninterruptedly for nearly 200 years j 
that the suit was time-barred ; that he was unaware that any 
sei vices were attached to the land , that the plaintiff had never 
demanded performance of '^Qrvice j and that he was willing to 
perform any services which the Court might direct. 

The Subordinate Judge held that the lands in suit formed 
part of plaintiffs deshgati vatan that they had been held and 
enjoyed by tho first defendant’s family as remuneration foi 
services rendered by tliom as mafalils of tho desdi, and that 
such services liad been duly pei formed up to 1882-SJ. Tho 
suit was, therefore, not barred by limitation. 

Ho passed a decree in plaint liis favour, awai’ding pobsession 
of the lands. 

On appeal, the Assistant Judge agreed with the Subordinate 
Judge in holding that the lands in dispute originally belonged 
to the plaintiff’s family ; that they had been assigned to the 
family of defendant No. 1 for services to be rendered as 
lih of tho desai ; and that they had always been tieated ab 
forming part of the plaintiff’s desligai indm lands. He found, 
however, that defendant No. 1 had held the lands without ren^ 
dering any service for over thirty years, and was of opinion that 
his jiossesfaion had become adveise, and that the plaintiff’s claim 
was, therefore, tiine-baiied. He accordingly reversed the decree 
of the Subordinate Judge and dismissed the suit. 

Against this dec sion, plaintiff preferred a second appeal to 
the High Couit. 

Imemiilij (with him UanelsJiah Jeliangh shall) ior appellant. 

'Branson (with him N. G. CJiandavarlur) for respondents. 

Pausons, J. : — ^The current findings of the lower Courts aic 
that — 

1, the lands in suits originally formed part of the plaintiff^ 

desJigat indm lauds ; 
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Sf they were assigned Iby the ancestors o£ the plaintiff to 
the ancestors of the first defeiiJanfc fur services to be rendered 
by tlio latter to the foaner. 

The lower appellate Oonrt^ however, differing from the Court 
of first instance, found that the suit to recover posseS'sion of the 
lands was time-barred. In coming to this conclusion^ the Assist- 
ant Judge has held that the mere non-reiider of any service 
made the possession of the defendant adverse. This is cleaily 
incoirect. The lands were held for service, and the fact that no 
service \\as performed would not of itself mike the holding^ 
adverse. In this respect, render of service is on the same footing 
as payment of rent, and the principle laid down in the cases of 
Dcuhba v. and Bticlesal) v. would be applL 

cable. To make the posiicssion of such lands adveise, there must 
be a refusal to perform service, or a claim to hold the lands free 
of service. The Subordinate Judge has shown conclusively that 
the defendant continued to serve as pdtil on behalf of the plaint- 
iff up to 1882-S8, avid that no refusal to serve was made till 
after that time, and his decision on the point of limitation is 
undoubtedly correct. 

In this connection, I notice the Exhibit 256, which i^a a docu- 
ment passed by the fiist defendant to tlie plaintiff on the 24th 
July, 1880. In it the defendant states that the lauds in disputo 
and others formed a pait of the chavral lauds of the plaintiff's- 
(les/igaii Dafon of Narendra Mahal and were continued to him 
(first defendant) as remuneration for doing mutalili service, and 
that he was liable accordingly to perform the service directed by 
the plaintiff by paying Es. 100 as judi per annum for those 
lands, and ho further vstaics that not having performed the said 
service or paid the judi so long regularly and from time to time, 
and having liumbly represented to the plaintiff that he would not 
thenceforth commit such default or act in such a way, and the 
plaintiff having agreed to appoint him to the office of patil of 
Narendra on condition of his regularly paying the judi of the 
lands in question as before, he proceeds to execute this karar- 
patra with his free will and consent with an agreement to per- 

U) {X879) 7 Com , 34 at p 30. (^) (1896) 21 Bom., 509 at p. 510. 
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form tlienceforUi tho aforesaid duties with ability and pay tlie 
judi regularly as stated above. This was admitted in evidence 
l)y the Subordinate Judge^ but rejected by the Assistant Judge 
on the ground that was not registered, I do not think that it 
is a document that required registration. It is merely a state- 
ment of past facts with a promise for the future to act in accord- 
ance therewith. No interest in immoveable propeity is declarecb 
and no new rights or obligation^ are cieafced by it. The docu- 
niont was admissible in evidence. The Assistant Judge says of 
this document that, if admissible, it makes it quite clear that 
*servic6 was actually performed. It shows farther, I think, that 
service was admitted and promised to bo performed, and that 
there was no adverse possession. 

It only remains to notice the loiirth issue, which related to the 
particular relief, out of those claimed^ to which the plaintiff 
might he entitled. This was fully dealt with and found upon by 
the Subordinate Judge who awarded possession, but was only 
discussed by the Assistant Judge on account of his finding on 
the point of limitation. I am unable, therefore, to accept the 
opinion of the latter on the point. I think there should be a 
fresh finding thereon by the lower appellate Court after a full 
consideration of tho evidence of the plaintiff himself (as to de- 
niaiid of service) and of the conduct of tho defendant which will 
be found fully set out by the Subordinate Judge at page 11 of 
the paper book. We, therefore, ask the Judge of the lower 
appellate Court to record a fresli finding on his fourth issue and 
certify it to this Court within two months. 

SiNADE, J.: — The appellant, desai of Narendra Mahal in 
Dhdrwar, brought this suit for the resumption of certain lands 
granted as I’emuneration for service as mxUalik desdi by ap- 
pellant's ancestors to the aacestors of respondent No, 1, The 
resumption was sought on the ground that respondent No. 1 had 
become unfit for such service, and refused to render service 
though asked to do so in 1882, Thei'e was also an alternative 
claim for rent and judi and local coss for three years, Sespoiid- 
ent No. 1 claimed to he in possession of the lands for over 150 
years, and stated that he was not aware that any service had to 
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demanded of Mm, and said that he was ready to render ser\ ice 
if it was proved that he was hound to do so. He finally denied 
any liability to pay lent or judi or local cess. 

The second xespondent and other defendants claimed title 
under lespondent No. 1. The Couit of fiist instance decreed 
the appellant-plaintiff^b claim^ holding that the lands were held 
by respondent No* 1 on service tenure, and that as respondent 
had refused to lender such «er\ice, appellant had a right to 
resume possession of the lands. In appeal, the Assistant Judge 
found that the lands in dispute belonged to the ; that they 
were assigned by his ancestors to respondent No. I’s ancestors m 
connection with, and as remuneration for, the ofEce of mutah/c 
desai^ that respondent's ancestois rendered mtiialiJo service 
thiity years ago, and respondent No. 1 himself officiated as patil 
ten years before the suit. He, however, held that this last duty 
was not peifoimed as mid aid, and that as respondent No* 1 
had enjoyed the lands without rendering any service for thirty 
years, respondents possession was adverse to the appellant, and 
barred the claiai. Finally, the Assistant Judge held that there 
was no G\idenco of demand and refusal. The claim was accord- 
ingly dismissed. 

The principal point for consideration is the question of limit- 
ation, There can be no doubt that the Assistant Judge was in 
error in holding that the mere non-rendering of service for 
thirty years undci tlie cii cum stances stated by him constituted 
adverse possession of the lands so as to bar appellant's claim. 
It has been repeatedlj^' held that mere non-payment of rent hj a 
tenant to his landlord does not constitute his possession adveise 
to the landlord. When the xelafcionship of landlord and tenant 
has been established^ mere non-payment of rent, though for 
xnany years, is not sufficient to show that the relationship has 
ceased, There must be affirmative proof to that effect — Rmigo 
Lall ^^Aliool andp6>;e6/2, V. Ka^d Chmx(lef^^-\ 

In the first case, x*ent had not been paid for over fifteen years, 
and a xent suit had been actually withdrawn. The ‘=ame posi- 
tion was laid down by this Court in Gangalai v, Kcilc(ji)a^^\ where 

0) (1878) 4* Oal., 314* 2) (] 878) 4 Cal , G61. 

(^) (188r>)0B(ati>419, 
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the landlord had been inamdcir of the land, and the indni had 
been resumed in 1858^ and the tenants, who claimed to hold the 
lands under a peimaneiit lease from the iaamddr, continued in 
possession after the resumption for over twenty years, The 
Madras High Court has followed the <^ame luliiig in Rtmfjo Lall 
V. Al^lool in Tn iicliiiT la ^ The mere fact 

that the lauds in dispute are held on service tenuie makes no 
change in the relationship of landlord ^and tenant ; section lOo 
of the Transfer of Piopeity Act expressly classes service with 
money or grain lenis. The lulmgs in regard to icnts apply 
with equal effect to service tenure lands. In Eawcua Doss v. 
Pmigavameliaii i the zaminddr'^s right to lesume lands held on 
service tenure was upheld. The portion of the judgment, which 
relates to the point of limitation, bears intimately upon the 
point now under consideiation. The Assistant Judge has not 
found that theie has been, over and aho\c the omission to render 
service, any active assertion of an advcise light on the part of 
the respondent. On the contraiy, ho has expressly found that 
service was legularly rendered thirty years ago, and some service 
was rendered within ten yeais previous to the suit. So far 
from asserting any adverse right, the respondent has expressed 
his readiness to servo, if it is proved that ho is bound to do so. 
The document^ Exhibit 256, excluded for want of registration, 
may he referred to show that the soivice as patil was a pait of 
the muiahki duties. Under those circumstances, we must hold 
that the respondonPs possession has not been adveise^, and that 
the claim is not barred by limitation. 

The statement in the judgment of the Assistant Judge, that 
there was nothing to show any demand and refusal in this case, 
was challenged by Mr. Inverarity, counsel for the appellant. 
The lower appellate Court laid clown no issue on this point, and 
the Court of first instance has expressly found that there was a 
wilful default on the part of the respondent in the matter of 
service. In deciding C[uestions about the resumptions of lands 
held on service tenure, the general principles to he observed have 

(1) (1878) I Cal , m (S) (1881) 3 Had , 118^ 

(3) (1890) 13 Mad , 361. 
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“beeii laid down in Forbes w Meer Mahomed Ttig^ 2 iee'^\ followed in 
Sitammarazit y. Eamaclie)ich arazF^K li is desirable that a clear 
finding should be recorded on the point before the right to claim 
resumption is enforced. The appellcxnt asseits that he made a 
demand and that respondent refused to render service. The 
respondent directly challenges this position. Wo must, there- 
fore, send down an issue and rerjiiue the Assistant Judge to find 
whether there lias been such a demand and refusal as to entitle 
the appellant to claim lesumption of the possession of the lands 
in dispute. 

CD (IS70) 13 M, J A , 438 (1881) 3 Mad , 307 

APPELLATE OIVIU 

Bejoib Ml Justice Taisoui^ and Mi\ Justice Ranadc 

YAMUNAEAI (oivioiKALDLFEKDi^T), Am l:,Ll^T5 AIANUEAI(orviaiNAii 
PLxUNrirr), Eespoj.deko!.’^ 

Hindu law-^Maiiitemincw — Mamie name of daiijlilei indaio — Claim of daughter^ 
lihdaw ag mist self ac(iuh ed ^niigerhj ofhei faUitr-in lam in Jiamlsofhts 

The of a x)icdoce‘\sed bon, who lived in union with his father, has a 

legal right to m uii+onaino fiotii her inoishoi iii-hw out of the self-acqniicd pio- 
p'^rty of tlie f itliei-iii-law to ^vlnok los wido^v has snecoeded a& his heir. A 
son’s widow has no hgil chin for m unto la ici agiinst self -acquired propeiiy 
in the hands of her fathei-indiw, but n lion such xnoiiorty dexolvos upon his 
liLiis, the danghtei-indiw lus a chiiu t’gaiU'ab ifc in then lunds foi inaintuiinco 
if her htibhand had lived in iinioii with his fathci. 

Appeal from an order passed by Rdo Bahadur V. M. Bodas, 
First Class Subordinate Judge of Sho¥ipur, with appellate power. 

Suit against a mother-in-law for maintenance. The plaintiff^s 
husband Tatia was the son of the defendant and her husband 
Bala. Tatia had lived in union with his father Bala, but had died 
before him, Bala subsequently died^ leaving no surviving issue, 
and his property went to his widow, the defendant. The plaintiff 
now sued the defendant for maintenance. 

The Subordinate Judge found that the property left by Bala 
was his self-acquired property and that the plaintiff had, there- 
fore, no right to maintenance out of ifc. He dismissed the suit 
without finding on the other issues in the case. 


* Appeal Ko 24 of 1898 from ordei. 
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On appeal, the Judge rc\orsed ilic decree and remanded the 
case for a finding on the other issues. 

The defendant appeoded agaiiiSu the order of remand. 

Liiji Abiiji Khau for appellant (defendant). 

There was no appeaianoe for the respondent (plaintiff) 

J. : — The question of Hindu law i aisled in this appeal 
IS whether the widow of a prodeceased soiq wdio lived in union 
■svith his father, has a legxl light tj claim maintenance from her 
mother-in-law when the hitter jiiccceds as heir to her husband, 
who left only self-acqiihod properly at the time of his death. 

The principle that a son’s widow has no legal claim for main* 
tonaiice against the sclC-aequired propoity in tlic hands of her 
father-in-law, has been affirmed in a series of decisions by this 
Court, as also by the other High Couris of Bengal, Madras and 
Allahabad-- Saiilrihal \ . LnTurvhai ; Klieh atuani Dasi v. Kashi-^ 
imlh Dub ; Gangn B ii\. Bit i Jl m , JcmVi v, Nand ; 

Kalu V. KaAiihai alias Lahhwihai The obligation to maintain 
the widowed daughter-in-law in such ca^ies has been held to be 
only a moral and imperfect obligation, nob enforceable in law. 
As against the father-in-law, the right of the sou's widow to be 
maintained rests, not on her husband being a eo-member of a joint 
family, but on being a joint owner of ancestral property with 
his father — Miissanut llemtt Koooree v. AjoadhijaPoshacl^ ; Savi- 
irihitb Y. Lmimil/ai (sripra) ; IBusammal Lalii Knar v. Qanga 
Bishan^^'^^y Devi Feisa^ly. Qmiianti 

While the nature of the claim of a widowed daughter-in-law 
for maintenance by the father-in-law has been thus clearly defined, 
a distinction has been recognized by the High Couits of Bengal 
and Allahabad between the position of the father-in-law and 
those who succeed him heir toldu separate or self-acquired 
e:»tate. The uioial obligation of the father-in-law is held to be 
converted into a legal obligation when his sclf-acciuired propeity 
devolves upon his heirs. Under certain circumstances and in the 


0) {1878) S Bom , 573. 

0) (1868) 2 Bell. L B., :i3. 
(3) (1877) 1 ail, 170. 

(^> (lb88)ni All., 19i 


(3) (1882) 7 Bom., 127. 

((>) (1875) 21 W B , 471. 

(7) (1875) 7 K. W. B. H. C. 261. 
(1895) 23 Oal., 410. 
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hands of such hcirs^ sncli property is held lxA\hlo to provide main- 
tenance to the widow o? a predeceased son of the person who 
acquired the property when such sou lived in union with him. 
This principle was first laid down in Bengal, and has been more 
recently affirmed by the Allahabad High Court — Uajjomone^ 
Dossee Y, ShihchunderMidlkW} JcmJc! v, N'ancl ; Kaniini 

JDassee v. Chandra Pode Mondle^^^ \ Deii PevBacl v. Gumvanii 
Koer^^K This saxne distinction was recognised and given effect 
to in this Court in AdMbai v* Cursandas^^^ , where it was held 
that the self-acquired property of the father, when it descended 
to one of his surviving sons, 'was to be regarded as ancestral 
property, and as such subject to the obligations of ancestral pro- 
perty to provide maintenance to the wddow o£ a predeceased sou 
living in union with his father. The Allahabad High Court in 
Jati/a V. Nand Rajz declined to subscribe to the view that such 
selE-acquired property became ancestral in the hands of the 
original owner’s heir, bat rented the liability on the ground that 
the heir in such cases took the property for the spiritual benefit 
of the deceased owner, and so taking it, the old moral obligation 
was turned into a legal obligation which could be enforced. The 
Calcutta High Coart X’ested this distinction on the ground that 
the heir in such cases is under a legal obligation to provide, out 
of the estate which descend'^ to him, maintenance for the persons 
whom the ancestor was bound legally or morally to maintain, and 
the heir takes the estate, not for his benefit, but for the spiritual 
benefit of his ancestor — Khetram'ini BmI y, KasMimth \ 

Devi Persad 'V, Gmiivcmti Koer; Kamini Dzssae v. Glimidra Pode 
Moidle (supra)* Though there is thus a divergence in the 
reasons given by this Court and by the Calcutta and Allahabad 
High Courts, the conclusion they arrive at is identical 

It was contended, however, that the mother-in-law did not take 
her husband^s estate as ancestral property as her husband was 
not her ancestor, and the ruling in Adhibai v. Gimandas did not 
apply to the present case. 

(I) tlS64) 2 Hyde, 103. (i) (1895) 22 Gal. , 4.10, 

m (1888) 11 All., 191. <6> (1880) 11 Bom„ 199. 

(3) (1889) 17 OaL, 373. (3) (1868) 2 Ben, Ii. Km 15* ^ 
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It is plain that tho ohligatioii cannot safely bo inaclo to rest on 
tiro narrow ground on which it was made to rc=:tiii the judgraent 
o£ Mr. Justice Parran in Mldhal y. Chmtiiulns, It is true that 
in that particular case the property Jiad descended to Our^andas, 
who was a son of the deceased owner^ but this was a niero acci- 
dent. The deceased Natlui Icfi heliind lihi] widow and two 
.•^ons. If ho had left no sons, the widow would have succeeded^ 
and ill such a casi^^ it could not with propriety he contended that 
wdiile the ^on of Xathu was l)Ouiid to ujaiiiiain his brotlier's 
wife, Nathu’s widow/ vv«as not under any obligation fiecauso tlie 
property had not devolved upon her from her aiicC'>for. Tins was 
one of the reasons a'^signed by the Pull lieiich of the Allaliabuil 
TTigh Court for dissenting from tlio reasoning, while accepting 
the eonclusioii of the Bombay ruling. In tlio case before the 
Allahabad High Gonvb the defondants were a brother-in-law^ and 
th(‘. mother-in-law of th.e widow-plaintiff. 

Quite indepeiideiitiy of this circuinsianeo, the word ^'ancestral 
is in Sanskrit ]}iira)jd, and is opposed to bwarjit: or self-acquired. 
In the case of a widow or motiier or sister succeeding as heir, 
the word pUvarjic W’ould obviously be out of place. Anco'<tral 
pi'oporty, as tccdiiiically defined^ means property transmitted in 
direct male line from a common ancestor, and the legal incidents 
attaching to it di’^tinguish it fiom self-acquired property. 1C the 
property in the Jiand^ of the father was sell-a(jquircd down to the 
momciib of his death, it could not, immediately ail er his death, 
become aiiccitral nit lie hand'i of his w’idow. The two incidents 
of seif' acquired property, which are of importance, arc (1) that 
partition cannot he enforced in regard to it by the sons, and (-) 
tint the owner has unrestricted powder of di^^posing of it by 
gift, or devising it by will. Theso incidents coa'^o to attach 
to it wdicn the owner dies w’itliout miking any disposition. It 
then becomes the joint common pi opeii-y of the family, and all 
the sons share equally iii it like any otlier ancestral property, 
and no purpose is served by cailiiig it ancestral m ihe hands 
of the lieirs. If the heir had been a testairu-ntary dcvi'^ice, 
the incidents of selr-acqulsitioii w’'ould protect such pri^pcrty 
c*en in his hands. ]Mr. Justice Farran referred to this 
circumstance in liis judgment (page 207), and it is, tliercforc, 
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cleat that he did not mean to lay any special emphasis 
in his use of the word ancestral/^ except to signify that it 
was inhentod proj^erty. In the case of liajjomoneij Do^^see v. 
PJiihcJmnhr MiiUicl the luahilii'y is ni ido to depend on the fact 
that the xiropoi I'y desco ids to the he* r. Thu hurdeii Ls on the 
inheiitanco in the hanl^; oC the ludr. In KJieh\i%a}ii Dmi x, 
Kashinalh Bus Sir B. Peaco‘k ob^orved that the obligation is on 
the heii% lor the estate isiuhoritel subject to the obligation of 
providing maintou nice, Xli\ Ju--tice Farran quoted these obser- 
vations with approval^ and bisel liis argument on thein^ and it 
is thus clear that no einphads was meant to be laid on the fact of 
the self-acquired property becoming ancesoral after the owner’s 
death. There is thus no real divcigenca between the principles 
laid down by the three High Courts in regard to this liability, 
"The mere fact that, in the present case, the heir is the mibher-in- 
law of the widow, and not her brother-in-law, does not, therefore, 
as the appellant’s pleader eontendel, distinguish thib case from 
the ruling in Jdlnbai'w Gumtiula^, Tf the soiFs widow has a 
claim for mamtenvice against the unabstracted rights of a full 
heir, it cannot be maintained that licr rights are not equally valhl 
against the inother-in-Luv, whose intoiest is admittedly of a more 
1 estriclod charactcx’. 

It is not strictly nocos‘>ary, in the \iow taken above, to notice 
the eailier decisions of this Court, especially the ruling in RaoUin 
hai^s case, where a contrary view has been suggested, and the 
claim of the son’s widow is made to rest, as in the Madras Presi- 
dency, solely on the fact of the existence of ancestral or joint 
property in ^yhich the widow’s husband had an interest. The 
older decisions of thiS Ooxivt’-Ckmclmikagadai KashhiatU^'^ i 
Tlmma^ppax* Parmeslhiiamma^'^'^ y Udarcm v, SoiihthccP'^—xrent to 
the length of resting the right of the widow to maintenance on 
the fact of her actual destitution, independently of all questions 
regarding union or separation, or the existence of ancestral or 
self-acquired property. All these earlier cases were exhaustively 
reviewed by Westropp, C.J,, in Saeiiribai y, Tniximihai, which 

6) [imQ] 2 Bom. H. 0 Bep , S23, (3» (1838) o Bom. H. C. E-p., 1 10^(A C J;) 

^ ^ m {im) 10 Bom K. G. Pep., 4S3, . 4 % t ^ 
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was a Full Bencli decision, and they wore cither overruled or 
distinguished, and it was finally laid down that the right of the 
son^b widow dopended on the existence of ancestral property, or 
property of which the widow’s husband was owner. The facts 
in that case, however, cleaily distinguish it from the present. 
Tliere was no union of interests between the widow’s husband 
and the defendants in that case. There had been a partition 
between the defendant (uncle) and the widow’s husband. This 
distinction is impoitant, for on it the legal claim of dependent 
members of a family who are entitled to maintenance really rests. 
Manu enjoins the duty of supporting dependent members of the 
family. Narad enjoins the samo duty^'^h So does Brihaspati 
quoted in Gurudas Baiineiji’s Lectures (Tagore Law Lectures, 
1878, p. 210) The text of Sankh<x enjoins on the parent the 
duty of allotting maintenance to the childless wives of brothers 
and sons^^h The widow-plaintiff in the case of Bavitrihai v. 
Luximihai was not a dependent fcinalc member of defendant’s 
family, as there had been a partition between her husband 
aud his uncle, the defendant. These and many more texts 
were noticed by Westropp, 0. J., who, however, constiued them 
as preceptive, and not mandatory. They would be preceptive 
in cases such as those of SavUvibai^ i. (?., widows of separated 
kinsmen, but where there was no separation, as in the present 
case, it would be straining the texts too far to hold them 
to be preceptive only. Wostropp, C. J, in his judgment notices 
the text of the ilayuldia, where the Guru (including father-in- 
law) is expro-^sly oiijoinod to give maintenance to his son^^s widow 
where there was no separation of interests. This distinction of 
union or separation is thus very material, and the ruling in 
Sauiifihai v. Limmlhai must bo cousideit^d as specially limited to 
the circumstances of that case where the widow was the widow 
of a separated son or nephew. The right of female dependent 
members to bo maintained out of the ei^tato prevails even against 
the king who succeeds to the estate by escheat — Mimumui Golah 
Koomour v. T/ie Colledor of Benares'^\ The considerations of 
natural equity and social justice, noticed by Mahmood, J., towards 

to Jolly’s Translation, Cli, 13* (2) Coicbrooke, Yol. S, 638. 

(3) (1847) 4 K. L A., 24G, 


m 

3309. 

yA3lTO4B4I 

MAKUBAI. 



614 


THF. IKDIAIN' XAW REPOSTS. [VOI;. XXIII. 


160D. 

Y/mbxabai 

■’J'* 


1899 

J^elruary 9, 


tlic conclu.^iori oT liis in Jcm/ci v. Kand Ii(wt, seem also 

to be Ti'3’y a]ii)ro}>i’ali' in ilio oii^e ot ilie of a prcikecaibGd 

pon (lyinc; in union niih Ills father* 

On tbo anIioIo. ilioi'efoir, \\e mn-X Lnld thaL llic re.^poiKlcnt’s 
ligliL to unlm nnunicmnco must be allowed as agauisb the appol- 
Jant, her inoUiei'-m-law. .is ni lier iuiinh tlic pro])(‘ity is subject 
to ibc lejp^l obli^^aiion of naiintaininji the widowed ( laugh tcr-iu- 
law W’hoso hnsband was united in iiileiV'^L his father. 

We di-jiilhs tlic a]ipet\l willi co'-ls on the appellant. 

Jffical (hsffiisscd. 


APrELLATE CIYIL. 


Ikfoic^ii Jiidicc PhU^on^ unJ Mt P/hiice 'Rctiiad(\ 
PAjMOITA'NDBA VVniAL r^AJADlIlKSTTA am:> othihs (obigixal Dr- 
r>'^:io-*Na 3 ), Avviii.\yr<. i\ SIIIUKII 3lOBlDTX(orjGiyAL Plat^uut), 

•I XI) 

SHrilCIi IMOHIJ-leN (niinaxxL rj..\i>Tii r). AmuAXV, v, RAALCITAN- 
DH\ VTTHAb DAJADiilAtSIL'V axo otjuus (orjcixn. Ditlno* 
hi M ' 

Zimifahon 4r'. (AT of IS77)j ‘T/ //■, A,/. Ifjrrfji—PvschusLr from 

’riioifjagcf — of jm <^--1 )n ./■ Ot-lcj in i^i^iJ^nr f > (nxsa* f I'l.i as ai7(tni&l 
orifiinal 'inoj 

Ail poison purdwi^'in^’ oi iik'iig’ .l inoiii.itii-:-'' from a isioiigvgoo bclu-ving ttat 
lie is gclt'Ti”* a good i.ih nuul. li-' vo of llv; piopeily loi ilio statntoiv 

poiiod ill oidor lo vahdjU' ilio U’ui'sPoiion os tiguii''t tlio oi igniol inorigigov 
imcloj aiiioio 131 of tlo Linut.nioii Atl (XY oi lb77) 

Skc;({XD appeal from tJie doci^^ioix of 'J'hakurdas AJulliuradas, 
Assistant Judge of Puatndgbi^ luuonding the docrco of ]\uo Sfihob 
Vishvaiiatli Yaikunlh Vagb^ Siiborouiuiio eTudge of Vcngurla, 

Suit for redemption. The lau(h>i in question belonged to the 
llcngcs, v;ho luoitgaged them with posso'^sion to the llajadhicik- 
shas in lBl(bl856jlft50. Tlie llujadlilakshas divided tlic luoifcgagcd 
lands among thcinb(d\csj and Pahrp llnjadlLial^ha in September 
and October; 1S77; moilgaged his share of them to one Kaiuat 
(dofendfcUit ISo. d), Ihilaji, however, letained posscs-^ionj hut, after 
* Cross {Second Appcids, Noi, -193 and d92 oi 1898, 
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his death, hi^ widow mortgaged the same laads again to Kamafc 
(defendant No. 6), and gave him possession. 

The plaintiff was the purchaser of the eq[uity of redemption in 
these lands fiom the Benges, and in 1890 he brought this suit 
for the redemption of the mortgages of 1840^ 1856 and 1859, 

It was contended on behalf of Kamat (defendant No. 6) that the 
plaintiff could not recover possession of the land without paying 
off his two mortgages of 1877 as well as the earlier mortgages 
which he sought to redeem^ and he relied on article 184 of the 
Indian Limitation Act (XV of 1877). The Courts dis- 

allowed this contention on the ground that Kamat had not 
obtained possession more than twelve years before suit, and held 
that the plaintiff miglit redeem the early mortgages without also 
redeeming the mortgage ^ to Kamat. 

The defendants appealed. 

Okanashm V. Na(lka)m for appellants (defendants) We 
knew nothing of the earlier mortgages. We are loud fide pur- 
chasers for value without notice. The plaintiff cannot take 
the land from us without paying what we have advanced on its 
security. Article 13-1 of the Limitation Act does not require 
that the purchaser should have possession from the date of the 
purchase. We took actual possession in 1883j, but ]D^’^viously to 
that our mortgagors held possession under kabuMyat. Their 
possession was our possession— Bamji v. Ball rishaa Lahsli* 

, Maliiji v. FahrcJiancVK 

II, C. Ooyajii for respondent (plaintiff) : — ^The lower Courts 
have held that the defendant as moitgagoe had no possession 
until 1883. That is a matter of fact, and the finding must be 
accepted. Aiticle 134 does not apply except where possession 
has been enjoyed. It refers to a suit to recover possession. 
Possession is implied. Possession for twelve years gives the pur- 
chaser a right as against the original owner, but if the purchaser 
has not had possession for that term, the original owner need 
not regard the transactions at ^—'Radanaih v, Gklorne^^^ •, 
Muthu Y, KamlaUnffa<^K 

a) (1891) 16 Bom., 683. (3) (1871) U Mad. I. A , 1. 

(2) (1896) 22 Bom., 226. (0 (1889) 12 Mad., 316. 
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EiK^^DE; J. .•‘—Most of the points raised in tlic&e cross appeals 
were disposed of by iis in the course of tho ar^i^nments urged 
on both sides, ilr. Glianashain^ pleader for the appellants 
in Aj)peal No. 493^ however; laid considerable stress on the 
point of limitation. The facts i elating to this contention^ as 
they have been found pioved by the Couits belo^V; may bo thus 
briefly stated. 

The lands in dispute weie piovcd to have belonged to tho 
Renges, who moitgagcd them with possession to the Eaja- 
dhiakshas in ISiO^ 1856 and 1859 (Eshibits 115; 16; 147). 
The Eajadhiakshas dhided the nioitgaged lands among them- 
selves, and Balaji Eajadhiaksha mortgaged hi^ share in these 
lands and other property to the original defendant No. G, Kamat, 
in September and October^ 1877, under two separate deeds. 
Exhibits 309, 310, and the same Kajadhiaksha’s widow passed 
a third mortgage-bond in January, 1883 (Es^hibit 311). Tho 
lower appellate Court has found that the first two mortgages 
by liajadhiaksha to Kamat were without transfer of possession 
till 18S3, till which time the lands w cro in tho possession of the 
Rajadhiakslia. 

It was, however, contended on boh all of this appellant (oii- 
ginal defendant No. G) that ho had aright to require tho les- 
pondeirt-plarntrff, who sued tor the redemption of the original 
mortgages effected by the Renges witli the Rajadhiakslra, to 
redeem also the later two mortgages of 1877 effected by the 
Eajadhiaksha with Kamat. It was contended that under aiticlc 
134 of the 2nd Schedule of the Limitation Act, Kamat was a 
purchaser for value from the Rrjadhiakslia wdthout notice of the 
prior mortgage, and as the mortgages of 1877 wore passed more 
than twelve years before the suit of 1890, the respondent-plaintiff 
could not I’ecover possession of the lands without paying these 
two Rajadhiaksha's mortgages as well as tho eailicr Renges' 
mortgages. A similar contention was raised on behalf of tho 
other Kamat appellant, original defendant No. 16, whoso mort- 
gage-bond was passed in 1878. The lorver appellate Court dis- 
allowed these contentions on the groniid that as these two ap- 
pellants did not obtain possession under their mortgages mot# 
than twelve years before suit; the respondent-plaintiff bad)£li 
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right to redeem the lands from the •mortgage-dcht of Renge’^ 
bonds withonfc bexiig subject^ at the same time^ to redeem Eaja- 
dhiaksha^s moitgages, 

Mr. Ghanasham contended that the lower appellate Court 
ought to have held that the two moitgages ot 1877 of defendant 
No. 6 as abo the moitgago of 1878 ot defendant No. 16 were 
moitgages with possession, and that any how, as they weic exe- 
cuted more than twelve ye.rrs before the redemption suit^ they 
were entitled to the prutection of aiiicle 131 being purchases 
for valuahlo con&ideiation. Hs contention was that the limit- 
ation in such cases coinmciicts from the date of purchase (1877 
and 187S);, and that tiansler of possession wasiininatoua], though 
in this case the Kajadhiaksha had passed rent notes on the date 
of mortgage-bonds. The lower appellate Court has relied 
cliiclly on the authority of the ruling in Malvji v. T^alircliand'^^y 
in which it was laid down that until the defendants held posses- 
sion under their mortgage for the full period of twelve years^ the 
plaintifts could disregard their mortgage and recover possession^ 
notwithstanding its existence, by paying off the original mort- 
gage. WliGii the defendants Nos. 2 and 3 (in that ease) had 
held possession under it for twolvo yoars^ aitiele 131^ coupled 
with section 28^ would validate it^ and the plaintilf would be de- 
barred from recovering possession disregarding ^the later mort- 
gageeb mortgage. 

Ill the present easO; the possession of the Kamat appellants 
has not ripened into advei^e enjoyment for twelve years, so as to 
validate their mortgages^ in a wiy to bind the respondent-plain- 
tiff to redeem them. The case^ therefore^ clearly falls within the 
scope of the ruling referred to above. 

It waS; however^, pressed upon us that the voiding of tiro 
article takes no account of j)ossession and speaks only of pur- 
cliasoj and as the Kamat purchases were more than twelve years 
old^ the want of actual possession by them before 1883 was of no 
consequence. It thus becomes necessary to consider this point 
more fully in reference to the principle given effect to by the 
judicial enlargement of the scope of article 131, and the deci- 
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sions passed upon that arfciclo. Article 184 relates to suits for 
recoveiy of possession of immoveable property which is bequeath- 
ed or conveyed in trust or mortgaged, and is afterwards pur- 
chased from the trustee or mortgagee for a valuable considera- 
tion, In so far as the article refers to trustees, it must be read 
along with section 10, ■which also relates to ti'ustees, and permits 
eetUii ([ue trust to follow trust property in the hands of trustees, 
or their assigns (excepting assigns for valuable consideration). 
Ihis e'cception has obvious reference to tlio same class of consi- 
derations as arc given effect to in article 131 in respect of suits 
for possession. Unless the assignee for valuable consideration 
has possession, it is plain that trust property cannot be followed 
into his hands, and similarly, unless the purchase is with posses- 
sion, the mortgagor owner has no notice, and no means of know- 
ing any breach of the trust, and no suit can lie for recovery 
of possession from the alienee. The purchase generally must, 
therefore, be with possession. More especially must this be the 
case whei’e the purchase is a purchase suh modo, and is, in fact, a 
mortgage as in this case. 

In all the cases -where the rights of purchaser have been given 
effect to, the purchasers or mortgagees had possession. This was 
the ease in Yesu v. Balhrislina'^') where the status of mortgagees 
as purchasers under article 131 was first recognized. The same 
was the case in Bandu v. where the word "purchaser’^ 

was defined, in the words of their Lordships of the Privy Council 
in. R/xdciuoih Doss v. Grishornc and OoS^\ as one wlio purchases 
what is de faoto a mortgage upon a representation, and in the 
belief that he is purchasing an absolute title. Possession was 
also admitted in the case of the auction purchase which was up- 
held iu Mnihv/ v. KamiaUnga'^'^, Both on principle and prece- 
dent it is thus clear that the purchaser from a mortgagee of what 
is represented and believed to be absolute riglit must be a pur- 
chaser with possession. His possession is an essential element of 
this purchase sidj modo, which alone can make the purchase valid 
as against the true owner after twelve years’ enjoyment. 


(1) (1891) IS Bom.. S83. 

(2) (1894) 19 Bom,, 140. 


® (1871)1411.1. A., i. 
W (1889)12 Mad., 816, 
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This point becomes still more clear when it is borne in mind 
that the same article 134 refers to alienations by trustees. These, 
like alienations by mortgagees, are protected after twelve years^ 
possession. In the case of alienations by trustees, unless there 
is a transfer of pos-^^ession to the alienee, the transaction would 
be incomplete and of no effect against the cestui que trust. The 
ruling in MamUal v. Manchersh Sinsha^^^ refers to such aliena- 
tions by trustees. So far as that ruling related to the question 
of liona j^deSy Mtido 134 has rendered all inquiry unnecessary, 
hut the element of possession was then, as now, necessary to 
validate the purchase as against the true owner. The alienations 
of temple property, which weic the subject of dispute in Ml- 
Singh Y, Jagahafid/ui md Scijedur Raja Clmocllinn 
V. 6 our Moll mi also involved transfer of absolute right 

and possession. It is also clear that under English law (3 
and 4 Vic., C. 27, See. 25, which coriesponds to article 134), 
possession by the puicha'^er for valuable consideration for the 
statutory period of property convoyed in breach of trust is 
necessary to validate the trust as against the cestui cjue irusld\ 
In English law, mortgages are effected in the form of purchases ; 
and the law of trusts governs to a large evtont the equitable 
relations between mortgagor and mortgagee. The Indian law 
has followed the English law in this respect, and this analogy 
of trusts makes it clear that when the purchaser fiom the mort- 
gagee is under the belief that he is purchasing an absolute title, 
there must be an enjoyment of possession for the statutory 
period to validate his purchase as against the original mortgagor. 
The Courts below have, therefore, correctly applied the law, and 
we confirm the decree of the lower appellate Couit. Costs in 
each appeal on the respective appellants. 

Decree confirmed, 
IS) (1897) 21 Cal., 418. 

(i) Lew in on Trusfcs, p, 633, StliEd, 
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APPELLATE CIVIL. 

Befiue Mp. Jushcc Farhom oud Mr- Jiisiice Rumde* 

YIEUPAKSIIAPPA. (oliginal Dpplndvnt Ko. 1), Appbllint, v, BIII- 
JJAPPA AND ANOTHES (OBIGIKAL PLAINTIPrs), EuSPONDENTS.^ 

Minoy^Sint on helialf of minop— Decree— 'Comjoromtw of Ogqpqq hy next 
fiiend — Jj)r)hcatton to set a^rnle compiomise — 'diodes of imperxcJiiucj the decree 
—Vractice — Pioctdiire — Ciuil Prorednu Code ( ietSIK cf 1882), See* 462. 
WheiG a deeieo to a mmoi i'=! a pait-v b en co npioinisol viih leave 
of tliG Oomi giaiital r idol section 1G2 ol ilie Civil Pioc^duie Code (Act XIV 
of 1882), the compioniise cannot be subs^iecntly re opened bythoCoiiit j-wy?n'o 
motii on the gLonnd that it gwo the minor less pironeity than lie vas entitled to 
under the deciee. The moles In vrhich sncli an order can be inipoichol are, at 
the most, two, namely, by rovie^v oi bf smt. 

Appe Ui from the clecibion of Uao BalkVIiir IMabadoo Sliridliar, First 
Class Subordinate Jiulge of Sliolapiir. 

The plaintiiEs^ by their mother and next irieiK\ for partition 
in 1835j and on 21st December,, 1897, obtained a deeiee for their 
«5hare^. In execution eeitabi piopcrty in pios'.esS on of the defendants 
ms attached. On the Idth Jiuio, 1898, the plaintiff Shidippa, who 
described hhnself as then of age, and h’S biotlier Basappa (the co- 
plainiiff) by his guaidia-ns (Ins mother and brother) applied to tho 
Gouit to release the attached property and restore it to the defendantb, 
stating that they (the plaintiffs) had adjusted tlio decree on the 6th 
June, 1898, and taten i ossession of the propeity given to them under 
the adjustment, and hal no further claim against the dofondanls. 
The Couit granted the application and ordered the claihkdst to be 
struck off the file after icstormg the attached pioperiy to the 
defendants. 

On the next day (14th Juno, 1898) one Nijlingappa, a bti anger to 
the suit, alloging himself to be interested in the pilamtiff^, applied 
that the darJihdst should be lestored to tho file and that further 
inq^uiry into the matter should bo made. He stated that it ■was not 
true that Sliidappa had attained Ms majority, and alleged that the 
guardian had been deceived, and that the adjustment had been made 
in fraud of the minois. 

The defendant Vinipakshappa opposed the application, contending 
that Nijlingappa had no authority to move in the matter ; that tho 
^App^alXoi 88 of X8US, 
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statements made in liis application were initrue ; tliat the adjust- 
ment o£ the decree had been honestly made and communicated to 
the Court which recognized it ; that the adjustment was beneficial 
to the plaintiffs ; and that the Court had no power to go into the 
matter after the dark/uUt had been struck off the file aud^the whole 
execution proceeding eonehided. 

The Judge held that the adjustment of the decree ought not to be 
recognized and that the execution should proceed. The following is 
an extract from his judgment : — 

“I think I cm entertj»ux KijlrngippaS applicxtion. The application by phuiit- 
iff Xo. 1 and Xilgangiva was granted and the (larJcM>t; was ordered to be strack 
off, but the fact that the decree was comprointaed on behalf of minor plaintiffs by 
their next friend and mother does not appear to have been brought to tlio notice 
of the Couri. The application appears to have been considered as made under 
section 257 of the Civil Procedure Code. It is, therefore, open to me to inquire 
whether the decree was adjubtod and the plaintiff’s mother recehed the money 
and iiroperty under the adjustment with or without the leave of the Court, or 
whether the minors interests have not been prejudicially affoctol. I am also of 
opinion that I can make this inquiry froj^tio mottii or on the application of any 
person interested in the welfare of the minors. 

There is no evidenee in this case to show that the plaintiff Xo. 1, Shidappa,has 
attained majoiity. Under the Civil Procedure Code it is his right to elect to 
prosecute the suit as a major, and till he has exeicised this right he is to be 
treated as a minor. Plaintiff Xo.l is not only not piovol to have an hod at 
man's estate, but has made no application electing to bo tieatod as a major. 
I am also of opinion that the adjustment of the decree cannot tako effect as 
regards plaintiff Xo. 1. 

“ Theie remains the fiist iss le (namely, whether the adjustment of the decree is 
beneficial to the minoi plaintiffb) and that is easily disposed of. The dar^ Mst 
gives the plaintiff’s property of less value than that they were entitled to under 
the decree. A comparison of the decree with tho parkhat makes this clear.’* 

Defendant No. Virupakshappa, appealed. 

Batiairaya A, Idgmiji for the appellant (defendant No. 1) 

The Judge was wrong in treating the application of the 13th June, 
1898, as one under section 257 of the Civil Procedure Code. The 
fact that one of the applicants was a minor was apparent on the face 
of the application. The adjustment was not only certified to the 
Court j the leave of the Court was asked for and granted* This was 
sufficient compliance with section 462 of the Civil Procedure Code — 
Usman V. Gyaim^^K Shidappa described himself as having attained 
a) p. X, 1891, p. liu 
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full ago ; tlio pvoe.oiling's taken him on liis own behalf v/ere not 
invalid — Door^a Mohuu Bass v. Tahir The adjustment was 

conclusive as against him. There was no ovideiiec to show that he 
had not attained ino.jority. The eiitertaining of the appliealion of 
the 14th June, lS9Sj and the subseepaent inipiiry worenllra Hres. 
There is no provision of law enabling* a Court proj^rio motn^ or on the 
application of a person describing himself as interested in the vrel- 
farc of the minorSj to open op an adjustment duly sanctioned by the 
Court — Karmnli v. Baht/nlhoy^-'^ ; Mirali v. Selmoohho?/'^^ j Bsharb 
Gliunilra v. N’liiuhivioni Bassee^^^ ; Bihce Solomon w Ahdool 
Tlis only mode of doing so is by review under section 623 or by £u:t 
under section 11 of the Civil Procedure Code. 

The meie fact that the adjustment allotted property of less value 
than that granted by the decree, doss not show fraud. The family 
])roperiy consisLed of largo outstandings and included bad debts. 
The plaintiffs were pad in cash, and au allowance was made in our 
favour, ])Gcauso v/c undertook the risk of recovering the oiiLsiaudings 
and bad debts. This was, we submit, a fair arrangeniGnt, 

There vras no appearance for tho respondents (plamtiifs). 

Pausozs'S, J. ; — The Subordinn.ic Judge, no doubt, acted hastily 
in granting the applicuiioii of the 13th June and stiildng* oh the 
wilhmt euepury. He cays that the fact that the dccroo 
was connpromised on behalf of the minor xnaintiffs by their next 
friend and mother, does not appear to have been brought Lu the 
notice of tho Court, but that fact was apparent on the face o£ the 
application itself, and the Subordinate Judge should not have sanc- 
tioned the compromise wnthout being satisfied that it was bond fide 
and £or the benefit of the minors. Nevertheless the fact remains 
'that the leave of the Court was given to it and it must be considered 
to have been granted under section 462 of the Civil Procedure Code. 
It was not, therefore, we think, a matter that the Subordinate Judge 
could re-open proprio motw as he has done and set aside his order on 
the xnoie ground that the compromise gave the minors less property 
than what they were entitled to under the decree, The modes in which 
su^h an order can be impeached have been fully discussed in the case 

(1) (1894) 2S Cal., 170. (3) (1891) 15 Bom., 594. . 

(23 (1888) 13 Bom., 137. - * - (4) (1884) 10 Cal., 357. ' 

(53 (1881) C Cal., G87. 
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o£ Kurmali HaMmhltoy v, RaJnmhhoy^'^^ and in the eases tlieiein 
eded^ and resolve themselves into two at the most, by review or 
by suit. In the pj-esent case no suit has been filed, and the minors 
have not approached the Court at all to ask for relief, so that wo 
cannot treat the proceedings of the lower Court as taken upon an 
application for review of the order. 

’\Vemiist reverse the order of the 15th October, 1S9S^ as made with- 
out jurisdiction, leaving the minors, or some one legally competent to 
act on their behalf, free to take such stops as they mny be advised to 
lake, if they wish to have the order of the 10th Juno set aside. 

Order revcised. 

(IJ (3SS3) 13 Bom., 137. 


APPELLATE CIVIL. 


Before J/r. Jesiice FarsOiiSj Aoiiti^ Chief Jii^ hoe, Mr. Justice liana Je. 

ItATAKLxVL (oEioiNAL DerExcAKT Ko. 3), Aitelliita!?, v* BAl GULAB, 
(oKicris'AL Plaintiff), P^esfondcnt.^ 

Civil jProeed tire Code (Ad XIV of 1SS2), f^ec. 231 — AfidieaUcnfur erecatlovo 

Ilf one of H'Jdval joint deer ee-Jioldcrs— Order Tiftimitj to ollovj c.coCKllon hy 

(me of severed Joint (hcrecdwldcvs — A^j^eul — Fradice. 

appeal lies egainst an order xindor section 231 of tlie Code of Civil Piocc 
dure (Act XIY of 18':^2), refusing to afiow one of several joint dccrce-lioldcrs to 
execute a joint decree. 

AprEAij from the decision of Rao Bahadur K.B. Marathe, First 
Class Subordinate Judge of Surat. 

One Ratanlal Eangildas and Utamram Itcharain traded toge- 
ther in partnersbi];) in Bombay. 

Utamram was charged with criminal breach of trust in respect 
of certain jewellery eutrasted to him for sale by one Bai Gulab 
of Surat. 

In execution “of a search warrant issued by the First Class 
Magistrate of Surat, the Police sci^ied the jewellery from the 
accused's partner, Ratanlal^ and produced it before the Magis- 
trate. 

* Appeal, No, lOi of 1S98 
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The Magibtrate, after trying the case, discharged Utamram 
and passed an order directing the jewellery to loe handed over to* 
the complainant, Bai Gulab. 

The High Court set aside this order and directed the jewellery 
to be restored to the possession of Eatanlal from whom it was 
taken^^h 

Thereupon Bai Gulab filed a suit, No. 247 of 1SD2, to establish 
her title to the jewellery in question, and for an injunction re- 
straining Utamram (defendant No. 2) and his partner Eatanlal 
(defendant No. 3) from taking away the property from the 
Magistrate's Court, Pending this suit the Ndzir was appointed 
receiver of the property in dispute. 

The Subordinate Judge decided the suit in GuIaVs favoutv 
awarding her possession of the property. 

In execution of this decree the Nazir handed over the pro* 
porty to Bai Gulab. 

In appeal the High Court reversed the decree of the Subor- 
dinate Judge and dismissed GulaVs suit with costs as against 
Utamram and Eatanlal (defendants Nos. 2 and 3). 

Thereupon Eatanlal (defendant No. 3) alone applied for execu- 
tion of the High Courtis decree for costs and for restitution of the 
jewellery handed over by the Nazir to Gulab (the plaintiff). 
This application was resisted by Utammm, 

The Subordinate Judge rejected this application, holding that 
Eatanlal alone was not entitled to execute the decree of the High 
Court, which was in favour of both him and Utamram jointly. 
Ho referred thorn to a separate suit to determine their respect- 
ive rights. 

Against this decision defendant No. 3 appealed to the High 
Court, 

Ra}nd(iU V, Demi and (?, Rao for appellant. 

If. ift MeMa and K. Jf. Javlmi for respondent, ^ 

EabSoks, J. The decree of the High Court, sought to be exe- 
cuted in this case, was certainly a joint decree in favour of the 
a) (1892)17 Bom., 74a 
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defendants Nos. 2 and 3; since it reversed the decree passed by the 
Subordinate JadgOj First Clas'^^ and ordoied the suit against 
them to be dismissed with cost-s^ thus entitling them to recover 
their costs jointly and also to obtain the restitution of any thing 
taken from them imdcr the reversed decree. It is admitted that 
they w’ere partners at the time of the decree, and presumably, 
therefore, the ornaments taken fiom them (or rather fioui the 
ISMzir T>ho held tlmiii on their behalf) weio their joint property. 
This being so, the older of the Coiut refusing to allow the decree 
to be executed by the defendant No. 3 alone must have been passed 
under section 231 of the Code of Ci\il Procedare, and no appeal 
lies against that order. Sec Da^ KasH v. Clt initial Vish'ctnafM^K 

111 the pieseat case, the defendant No. 2 ha^ himself come £oi> 
ward and directly impugned the right of the defendant No. 3 to 
alone execute the decree, and the Subordinate Judge has referred 
them to a civil suit t:> dctoimino their respective rights. This 
lie had a dit,crction to do, and wo see no reason to interfere. The 
oi Za/cs/imi Jnmak y. Fo inassa cannot be said to be in 
point; for, here the contest is essentially one between the two 
joint decree-holders. It has Ijccn argued before us that at any 
rate the lower Court should have ordered the decree to be 
executed so far as to take tlie ornaments out of the possession 
of the plaintiff and recovcj* the amount of the costs, and should 
then hold the same for the benefit of whoever may ultimately 
be found to be entitled thereto. No doubt this is a sound argu- 
ment, but up to the present that Court has not been asked to do 
this. It will be time enough to come here when that Court has 
been asked and has refused to do so. 'Wo dismiss the appeal 
with costs. 

dismissed, 

<1) r. J , 1S90, p. 219. <2) (im) 17 Mad , 394 
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MOWJI DHAIaAMSEY, Pi UNTirr, v. NEMCIHINI) NAPvAE'JI vnd 

01 HIES, DiriNDANTS. 

F'^acticc — CotJimusion — A2)2^hcation hg a defendant (caiecUo/) to examine 
tiitncbseh on com'nvission — Qinl P^ocedwe Code Cliap- AXl'* 

Where a defendant (ca\ eater) applied foi the is&ne o£ a commission io ovamino 
'fitnesses, the Jmlge ha\mg regard to the ca*a\rastar ccs of the case and to the 
principle'^, laid donvn in Bei dan v Gicemoood O refused the application. 

Teb lolaintiff applied on the 5th Deceinbcih ISOS, for letters of 
a-dministiation to the estate of one Vassonji Ilarrakchand, who 
alleged to ha"c died intestate at Porbandar in KatlxiAwar on 
the 15ih December, 1801. In his petition he alleged that he was 
one of the three nephews and heirs of the deceased, and that 
theio '^las no other nearer relative living. 

On the 21st December, 1898, the dciendaiits Nemchand Naranji 
and Bhimji Bamclas filed a caveat, alleging that the deceased had 
left a will, and that they were the e\ecutois appointed thereby. 

On the loth January, 1809, anothei caveat was filed by the 
defendant Kalidas Vandia\ aiidas, also stating that the deceased 
Yassonji had left tlie ^\ill alleged by the othei ca\eatoi Nemchand 
Naranji. Ho further alleged that by the said will Vassonji had left 
Ills propel ty to his wifeMankiiveibai, who had accoicliiigly taken 
possession of it and enjoyed it until her death in January, 1S9S ; 
{that she left a will whereby she appointed him (Kalidas) and one 
Devchand Kamchand his executors. He claimed that all the 
property of Yassonji wliich had come to Mankuvtibai had now 
vested in him and his co^executor* 

The original will was not forthcoming. Each caveator alleged 
that it was in the posses‘=:ion of the other, and that he himself 
had only a copy of it. 

The defendant (caveator) Nemchand no%v applied for a com- 
mission to Poibandar to examine the persons who, he alleged, 

*■ Tataiiientaiy Suit, Ko. 1 of 1899. 
a) (1880) 20 Oh. V , ^^64, foot-note (8). 
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were witnesses to the will and who would prove its execution. He 
jhtained a Judge’s summons on 28th Pcbruaiy, 1SD9, calling on 
the pbiiitiff to show cause why a commission should not issue, 

I\I acpJierson for the plaintiff showed cause. 

Towndes hi suppoit of the summons. 

Vitcaji for the ihiid defendant. 

Starling, J. : — In this suit the plaintiff^ Mow Ji Dharamsejj as 
one of the nephews and ie\ eisiouai j heirs of the deceu'^ed Yassonji 
Ilarrakohand, seeks for letteis of administration to his nucleus 
e^^tate on the death of the widow, liisaunt. 

The fust twm defendants ha^c filed a ca\Gat on the ground 
that the deceased dil not die intestate, hut left a will. The 
thiid defendant Kalidas Vandiavaudas files a caveat on the same 
ground. The wgII, how"e\cr, is not forthcoming, each sot of 
dofendonts alleging tliat it is oi should he in the possession of 
iho other, and both scl> alleging that they posses^ a copy of the 
will, the two copies how e\ er, differmg from each other in one 
iiiipoitant point at least. 

Under these ciicumstances the first set of defendants apply for 
a commission to Poihaiidar to evamiiio their witnesses not tiid 
focCy hut on iiiteriogatoiies in order to piove the existence and 
contents of the will, on the ground than they cannot procure their 
attendance in Bombay, an application wdiieh is opposed by the 
plaintiff* 

The case of the defon lant^ as to the e\istGiicc of a will i«?, on 
the face of it, auspicious, and to make it more so, after I had 
offered on Satuiday to evamiiio to-day two witnesses (one of them 
being the ^ame Kalidas Yandravandas mentioned above), who 
were stated to he in Boinba}^ it was announced that they had gone 
nway by the morning tiaiii, Saturday w^as kiiowm by Kalidas 
Yandravandas to be the day for the lieaiiiig of the summons, 
for ho had instructed Mr, Yiccaji on his belialf, although the 
mnimons had not been seived on him, and it was not unlikely 
that an order for the examination cle hem esse of witnesses then 
in Bombay would have at once been made* 

I adjouined the hearing till to-day to enable me to look 
into the English -cases, and I have done so, and it seems to me 
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tlmtthe case oi Scrdan v. lays clov\n a number of 

principles wMcK aie directly applicable to the pieseni appli- 
cation. That was a case in wducli the plainLiffi applied for Ins- 
examination on commission on the ground that he i^as suifering 
jrom fatty degeneration of the heart and that a passage across 
the channel would \eiy probably cause his death. I will refer 
to the piinciples laid down by the Court of Appeal in that case 
(PP‘ 765, 766 aud 768). Baggallay^ L. J., ‘^aid: — 

We mxist xogaidlhe mtcicsis of jvsilce, tlie hitae&t of the dofurdants as 
as that of the and of couiso wo im si coiisUlcT ilie nritne of tho issnes 

xxMdi aic laised in the ^dcadings. 

One can well imagine tho exirome Imroiiencc to tho dcfoi dar^s, in a e?&o of 
ihh Mnd, of having the fnllesroppoifcimity of thoraighly iiwe^tigathig the elaiiu 
and testing hy cioss-eT,.’tnintition tho witnotses who arc called. 

am xery nnwiUIng to c\pies^ an/ oimiion npon the qnosiioii which liis 
heen so mneh aigued, tho cicdlhility of Goneial Bcidan, hut in considering 
whollier tho oxaminaiion of a w iincss should ho tahen hy commission, wo must 
have regard, at any ra^o, to tho po^t»ihlIity cf his not hung a crollblc xvltness 
H the v/itncfcs is a ctedlblo wiiiiOos, U i^ hardlv nn+eiial whetlrr he gi-sos his 
Dxidenec in Couil or Lcfoio acommh&ion, ox hj affidxxit, or in ai\v 

other form. Bit we must as&uinothe pussihdity of Ins not being a ciolihh 
witness, and then it become^ of the most evtiene imximtarco that tl 6 jury or 
the Conit which has to dec do tho cjxiestion should ln\o fcbo opxioitunity oi secirg 
tho demcuioiu of the wiinc<?«, ai d o]>^ex\ the nai in wlrch tho xaiioiis qi es‘ 
tloxiS which axe put to Mm in crc'.s o\‘nnhialion i aimwcicd.” 

Cbttou^ L. J., said 

But wc ought tooonddor not mcicly wlut the idaintiif's ea-^e lequiies, but 
what 3x1 slice to tho defcixdaxit as well as to tho idiintiff lequires. And In such 
a case as this in my 0})inion5 eixinentlv inixiortmifc that tho demcanoxir of 
tho witness shoxild ho seen axul his jii echo aimers to the qxxestions xnxt to him 
should be heard by the Judge, or the Jxxdgc and 31113% x\ho haxm to decide the 
<Bsc, and that the defendants should have the fixlle&t oiiportunity of cioss- 
examining him, they being yea% onl^ able to do that effectualij’ when the w itness 
is in Ooxirt, and his domeanoui, and tho xvay in which he answcis the questions 
can be yxdged of by the Judge and by tho jury ” 

Now taking intoacconnfctlie case of tke plaintiff and also tliat 
of the defendants, taking into account the fact that the will itself 
is noi forthcoming, and that the copies which are alleged to exist 
do not agree with each other, and taking into account the fact 

(1880) 20 CL D, 764, foot note (3). , ^ 
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iiliat theso witnesses will not give tlicir evidence nor Tbe cross- ^ ^ 

examined vivd voce (the last a point iniieh relied upon in In re Howji 
JBoy&G, Or of ton v. Crofton)0 ) ; taking also into account the fact that 
two of the witnesses now sought to be examined on commission 
liave recently been in Bombay and only went away on last Satur- 
day mornings so that it is evident that^ if the applicant had been 
so mindeeb he might have had them examined here de leiie esse 
last week : also taking into account that it is not clear on the 
affidavits that it will be impossible to get the witnesses to come 
to Bombay for the trial, or that the applicant may not be able 
to examine some of them de hone esse in the meantime, if they 
should visit Bombay, (for it is e\ ident that some do come here from 
time to time), and applying to these facts the principles laid down 
in the cases I have already cited, I have come to the conclusion 
that it is not in the interests of justice that these witnesses should 
be examined in the way it U proposed, and that, using a judicial 
discretion, it is my duty to refuse to grant the commission asked 
-for* 

The summons will, therefore, bo dismissed with costb. Counsel 
jcertified for. 

Summons dmliargei. 

Attorneys for plaintiff: — Messrs. Mih]isii\l(xl, Diimodar and Co. 

Attoimeyb for defendants:— Messrs. Bicknellj Ilerwanji and 
MotilaL 

U) (1882) 20 Oh. D., ^PGO. 

ORIGINAL CIVIL. 

Before Mr. Justcoe Sta)ling^ emd^ appeal^ before SirL Jetillns^ Chief Jicstke, 
and Ml. Justice Candg. 

XtrXUMIBAI (PLiiNTirr), HAJEE WIDINA CASSUM (DcrENDor).^ 

Bractioe — Arhitmtion — Order of reference to arbitration — Gioil Broeedure 

Code (Act X/F^1882), Sec* 508 — Jurhdlciion — Absence of mitten author- 

itg to refer. 

By a Judge^l order consented to by the plaintiff and defendant this suit was 
"referred to arbitration on the 13th Becembex*, 1898. In the following January 

* Suit No. 198 of 1897 > Appeal ITo. 1025, 


1899 , 

March 28 s. 
August 18* 
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find Ectnmry iwo meetings were held before llic arbitrator wliicli were attended 
by the defendant and the managing dork of Ids then attorney, and be took an 
active part in the inoeeedings, ^ixibsequontly the defendant changed his attorney 
and dedined to proceed niih the arbitration, contending tbot tho order of refer- 
ence was illegal, masnmch as no special authoiity in writing vas given by the 
parties to theli attorneys to obtain the order, as required by section SOB of tlit 
Ci\il riocodin-e Code (Act XIV of 18S2). IL took out a summons to set aside 
the Older. 

Bdd (di'.ndnsirg llie summons) that tlic absence of a lit ten authority did 
not imaUdate tbe order of lefcrenee, 

l2s eliamljcrs. Siinuiions taken out bj the defendant^ dated 
17th March, 1SD9, calling on the plaintiff to show cause why an 
order dated 13ih December, 1898, referring this suit to arbitration 
.should not be set aside* 

This suit was brought by the plaintiff to recover damages for 
breach of an agreoincnt, la December, 1898, the parties agreed 
to refer tho suit to arbitration, and hy a consent order dated 
IBth December, 1898, the suit was referred by Bussell, J.,to two 
arbitrators therein namcch In January and February, 1899, 4wo 
meetings were held before tho arbitrators which were attended 
by tho defendant and the managing clerk of his then attorney, 
and the difciidaut took an active pari in the proceedings. 

Subsequently, however, the defendant changed his attorney 
and declined to proceed with tho arbitration, contending that the 
order of reference was illegal, inasmuch as no special authority 
in writing had 1 )een given by the parties to their attorneys to obtain 
the order of reference as required by section 506 of the Civil 
Procedure Code (Act XIA^ of 1882). 

On the 17th Alarch, 1899, the defendant took out tho above 
summons, 

for plaintiff showmcl cause: — E\cn if the flefendaut 
Avas at one tiino entitled to have tho reference set aside, he is not 
so now — Unnmma/i v. He attended two meetings 

— MaliniWiai y. Bltcuiher AnUsaf H* Wadi a v. Seere[arj/ of 

Stale for Lulia^^'^) Jfynne v. EclmircU^^'^ \ Saltan IMavimad r, 
SJm EfaBad^K He also cited logeesur v. K%l9/(inee^^\ 

-a) (1S80) 9 Halo 4gL , U) (1814) 12 M. and W., 708 at p.Tl-S- 

(2) (188^)10 Bom., 381, (s) (1807) 20 All, 145. 

jC 3 (1872) 9 Bom, B. C, Eep., 177. («) (1875) 24 Cal. W. 41, 
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Scott for defendant^ contra. He ciied tlie following cases 
JPeBtonjee NaBscncanjcc v. Manocyjee ; Nusscrwanjee Peslonjee 
V. Meer M^nmlecn Khan^'^y Jeyasankira Devi v. Nagannacla , 

Kishna Ram v. Svhodra 

StatiloGj J.: — In tliiscase the^ plaintiff and defendant throngli 
tlieir attorneys agreed to refer the suit to arbitration^ and a 
JudgVs Older was l»y consent of both attorneys signed in order 
to carry out that agreement. It is quite clear from the letters 
annexed to the affidavits ofPandurung yhainrao Laud that there 
was a consiJerable amount of coriespondence between the attor- 
neys to the parties about the terms of the reference of which the 
defendant was cognizinL and that ho agreed to the Older of refer- 
ence as finally settled. This ho docs not deny; but he alleges 
thatj as he did not sign a special authority to his attorney to sign 
the consent order that order is not binding upon liiuij and ought 
to he set aside. Bedween the date of the order of reference and 
the defendants application to have it set aside, two meetings of 
the arbitrators were held at wbicb the defendant was apparently 
present; at the first of which, copies of the plaint and the written 
statement were given to the arbitrators and the case was ex- 
plained to thom_, and at the other a witness was called and pro- 
duced the agreement between the plaintiff and defendant upon 
which the suit was base<l, bub at neither of these meetings dhl 
the defendant make any objection to the arbitration proceeding. 
After thatj he changed his attorney two and half months after 
the date of the order of reference, sent notices to the plaintiff 
and to the arbitrators withdrawing his assent to the arbitration^ 
and finally took out the present summons* 

Mr. Scott relied upon the words of section 506, Civil Pro- 
cedure Code, which provide that where a party is not present in 
person, bis pleader must be specially authorized in writing to 
consent to a reference, and argued upon the authority of 
wmjee v. Meer Munoodeen that this was a special juris- 

digtion given in special terms by an Act of the Legislature, and 
that in order to give the jurisdiction, everyone of those terms 

(1) (1S6S) 12 Moo, I. A., 112. <3) (18G2) 1 Mad. H, C. Uep., lOG. 

(1855) G Moo. I A., 131 at p. 155. (i) N. W. P. S. D. 18G3, 127. 

^ O) (1855} 6 Moo. Iiul. Ap., at j). 155* 
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be complied iivith, No doubt that is a decision to which I 
must bow if it is applicable to this case j but I may remaik that 
the facts of that case and the regulation which was being inter- 
preted are not quite on all fouis wdth the present facts and Act. 

I can find no repoi ted ease in \Yhich such a contention as the 
present one has been raised during the pendency of an arbitra- 
tion, Ml* Lowndes has, however, ref ei red to seveial, in \\hich 
the objection has been made to an award on the ground that Iho 
pleader of the unsuccessEul paity was not authorized in ^\^itiug 
to consent to the loievem^—UnniiaMau v* Chathan^^'> Ealini^ 
lhai V. Shaiiker ^ Aulescn* v. See) eta) y of St itefo) India^K 
Besides tlese I have found the case of Satuyit Pertap v. Diih 
liin Qxilah m which the case of Umiraman v* ChaihmV^^ w^as 
appioved and followed. In all these cases, the Courts refused to 
set aside the award on the giound that the reference was not 
authorized peisonally in Court by the party complaining or by 
a pleader specially authori/ed in wiiting. Mr. Lowndes also 
referred to the ease of Jogtssu)' v, Kulyaaee^^ in winch it was 
held that the coiiesponding section of the Code of 1859 vas an 
enabling section and that the acts of the pai ties ought 

to be mtciprcted libeially. 

I feel that this is a point of some difficulty, hut at the same 
time I am not disposed to assist a paity who has agreed to an 
order of rofeience, and has gone on with the arbitration under it 
to a certain evtent, in turning loiind and saying he is not bound 
by it for no other leason than that ho has not signed it, for there 
is no doubt that, if he had signed it, he could not now have backed 
out of it. The pimciples laid down in the cases cited by Mr . Lown- 
des seem to me to be applicable to the present case^ and I shall, 
therefore, follow them, Besides this, although the point was not 
argued before me, I am inclined to think that when a party has 
seen an order, and authorized his attorney to consent to it, even 
though he does not sign it, that 'writing may be regarded as a 
special authoiization in waiting to his attorney to consent to the 
terms referred to therein. 

[IBU) 0 Maa , Vol. (i) (1897) 24 Cal , 469 at p. 472. 

m (1S85) 10 Bom , 381. (6) (1886) 9 Mad., 451. 

m (1872) 9 Bom. H* 0. Bep., 177* <0) (1876) 24 Cal. W* K., 4X* 
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I mustj therefore, dismiss the summons TOth costs. Counsel 
certified for. 


The defendant appealed. It was urged that there had been 
no valid refeicnce to arbitiatioii : that by renson of the non- 
obseivance of the foimaliiics presciibed by section 506 of the 
Civil Pi ocedure Code (Act XIV of 1882) the Judge in chamber 
(Russell, J.) had no juiisdiction to refei the matter in question 
in the suit to aibitration under Chapter XXXVII of the Civil 
Procedure Code (Act XIV of 1882), and that the absence of the 
prescribed formalities could not bo cured by any conduct of the 
defendant not amounting to a compliance with such foimalities. 

The appeal was heard by Jenkin^j, C. J., and Gaudy, J.^ on 
18th day of August, 18D9. 

Scott (Acting Advocate Gencial) £oi the appellant (defendant). 

Jilacplieison for the respondent (plaintiff). 

In addition to the authoilties cited in chambers the following 
wexe cited : — Maxwell on Statutes, p. 518; And tews v Elliott ; 
Bather v. Palmer 

JENKiNb, 0. J. ; — This is an appeal from an order of Mr. Justice 
Starling refusing an application to have the suit set down on the 
board of causes for tiial. 

The point on the appeal is whether a reference to arbitration 
directed by an order passed by Mr. Justice Russell on the 13th 
Decembei, 1898, is void by reason of non-compliance with the 
terms of section 506 of the Code of Ci\ il Procedure. 

It is clear that the Couit has no power of its own motion to 
order a reference, and it can only do so undei the provisions of 
Chapter XXXVII of the Code of Civil Procedure. 'I he power 
to make the order is given by section 508, and section 506 con- 
tains the provisions as to how the older is to be applied for. 
Prom that section it appeal's (1) that all the parties to the suit 
must desire a reference^ (2) they must all apply to the Court for 
an order of reference, (3) they must apply either in person or by 
their respective pleaders specially authoiised in writing, (4) the 

a) (1855) 25 L. J. (Q. B.) 1 ; 5 Ell. and B1 , 502. (2^ (1881) 8 Q B. D., 9* 
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application must bo in writing, and state the particular matter 
souglit to bo ref ei red. 

Now in tills caso the defect exists only in re':»pccb of one of 
tlicso four heads. It is beyond all doubt that all the parties in 
this case desired a icferonce. I thinks too^ it may bo said that 
tliGio was a siiBScient application in waiting to satisfy the require- 
ments of the section, and it is also clear that all the parties made 
the application by their attorneys and that those attorneys wore 
specially authorised in that behalf. It has not been suggested 
befoio us that icspondent’s attorney was not duly authoiiscd 
so, I therefore assume, no question arises on that head, and it is 
shown that the appellant knew bofoio the order was made of its 
proposed terms accurately and precisely ; gave instriittions fox" 
the application, and, after the order was passed, he became 
aware of it and acted on it by attending the two meetings con- 
\cxxGd by the aibitrator. The only defect is that the authori- 
sation (the existence of which is beyond all question) was not 
expressed in wilting. What, then, under the ciicumsiances of 
the case is the consequence of that defect ^ Now I feel no doubt 
that the Comi could, on the score of it, have declined to make tho 
Older, and, if it had been biougbt to its notice, would probably 
ha\e done so. As a matter of fact, attention was not eilled to 
tho defect, and tho order nas made. But is the appellant entitled 
to come to the Court now and ask for an order which can only 
be made if Mr. Justice RusselFs order — fiom Inch no appeal 
was preferred— be treated as a nullitjq simply by reason of this 
defect ^ Foi*, tlio Advocate General has very candidly admitted 
that he relies on this defect alone, and that it is of a purely 
technical character. Ought the section to be so construed as 
to attribute to the provision for written fxuthoribation so manda- 
tory a character as that failure to observe it must result, under 
all circumstance^, in a complete nullification of the order and all 
consequent proceedings? While recognising to the full the- 
desirability of a written authority, a desirability which is the 
more obvious in the mofussil than in the High Courts, I am 
Unable to come to that couclnsion, I think the provision is one 
which properly comes within the rule that consent cures errors,, 
a^nd that^under appropriate circumstances the defect is not fatal* 
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In support of Ms Aiew tlie A(l\ocate General lias relied on Nus-> 
m'wanjee Fesfonjee w Meer MijnoodcG Khan^'^'^ and more particu- 
larly on the principle enunciated at page 135. It has been said 
that case is distinguishable in that it did not deal with the sec- 
tion now in hand^ but 1 would not seek to distinguish it on that 
ground, because the piinciplc it lays down is of universal appli- 
cation» It appears to me, however, that the facts oi this ca'=fe 
do not invite the application of the piinciple, Theie no oider liad 
been made, but it simplv vas that the parties had proceeded wiili 
their reference under a document which was deficient in amateii- 
al particular, and when the Couit was asked to acton it, the appli- 
cation wms refuse 1 as it was not made on proper materials. 'Ihat 
case wms in fact at the ‘-tago this one wms when Mi. Justice 
Russell made Ins order. Here, how^ever, the matter has advanc- 
ed a stage further the oiclcr has actually been made and the 
case has reached that point at w^hich itmiy Ik‘ asked whether 
the lule that consent cures euor should not bo applied. I am 
fortified in this conclusion by a later decision of the Jucliciil Com- 
mittee also ioportediii the same \ oluine — S, B. Haines v. T/u Hast 
India or peihaps it w’'ould be moie correct to say by 

the cases of T^eiuan w and Jniheus v. and in 

error at page 8, where the rule to which I ha^ e icfeircd wms ap- 
plied in a state of fads bearing an essential rcsomblanee to the 
present. It is to be noted in this connection that in both tho 
cases in Moore the opinion of the Boaid was expio'^.sed by Sir 
John Patteson. 

Having then come to tho conclusion that the chfcct is not 
fatal it only loinains to consider whether in this case the facts 
justify us in treating it as cured. This is a point on which each 
case must be governed by its own ciicumstances, and here I think 
there can be no doubt that w^e ought not to allow the technica.1 
objection to prevail. The appeal wdll, therefore, be dismissed and 
tho order of Mr. Justice Starling affirmed with costs. 

Before parting with the case I should say that Mr. Maepherson 
at one time suggested that there might be a preliminary objec- 
tion that no appeal would lie^ but, as he did not press this objec- 

(b {18S5) 6 Moo. I. A . 134. (S) (^855) 25 L J, (Q B.), 359. 

m (1835) 6 Moo. I. A., 407. Cn (1855) 26 B J. (Q. B ), 1. 


68^ 


1899 

H -\jrr 
Wiiuvv 
C 



THE INDIAN LAW BEPOETS. [VOL. XXnj. 




urn* 

LUXtrMlBAl 

HlSEh 

WlBIN-A 

Casbum 


tion ov present any argument in support o£ it^ I have not tlioughfc 
it necessary to deal with it in disposing of the apj^eaL 
0 J. concur* I think the absence of a writing in this 
ease does not make the order invalid. The vital point according 
to tlic section is the desire of the parties that the order should be 
made^ and there is no doubt that in this case that desire existed. 

Aj)peal dismissed uiih costs. 
Attorneys for plaintiff: — Messrs. Smetham^ Bland and Hohle. 
Attorneys for defendants: — Messrs. Tkaliudas, Dharamstp 
Cama and Hoiuiasjh 
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JBefore Mr JiotLcc Fanouts, Actin\j Chief Justice } and Mr* FusUce Ilanade. 

X8O0. GA1SIPAT TjB:NIv:ATESK DESPAl^^BB (obigixal PLAiHTirr), ArrsiLANr, 
n irmry gp. s (310PALBAO VENKATBSH BESPAIJ^BE and omms (oBiemAn 
I)i-rr:ND\isrs)j Ei sroNDrsris’^ 

J?iX}titlon — Son 1)orn after parUiion-- Right of such so7i to partitio7V--‘ Share 
of such son — Fo^nilg arrange^nent—Limitation — Btndtc laio^ 

In the ear ISlo, one Venkatiav having at that time thiea sons, vh , defend*' 
ants Kos. 1, 2 and 3, duided Ms piopeity, allotting one thiid to tho fiibt de- 
fendant and letaining the lamiinmg two-tliiidb in his o^\n posbession in the in- 
terest of Ms other ivo sons (defendants Nos 2 and 3), who weie then miuois. 
The latter continued to li\c with him, and he managed the property. The first 
defendant was the son of Ventatrav’s elder vife and tlxe soconl and third de- 
fendants ‘wcio the sons of his younger wife* In 1B80 the plaintiff was born and 
in 1894s he brought this suit by his mother (the yoiingei wife) as next friend for 
a partition of the whole of Yeiikatrav^s propel ty, including that ,Yhich in 1875 
had been allotted to the first defendant. The xdaintiff claimed a fourth share. 
Eeld^ that the plaintiff was not entitled to any part of the property whioh had 
been given to the fiist defendant in The family arrangement then made 

had been acquiesced in for more than ■*’welve yeais and could not be disturbed. 
The plaintiff could only claim against defendants Nos. 2 and 3, who lived with 
their father in union and with whom the plaintiff himself had lived as member 
of a joint family. 

AprEAh from the decision of Edo Bakadur O. V. Bhanap> 
First Class Subordinate Judge of Dhdrwdr. 

Suit to set aside a prior partition and for a fresh partition. 

^ ^ Appeal, No. U of 1898. 
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The plaintiff was the youngest son of Venkatrav Despaiide and 
W’'a& born in 1880* Venkatrav De&pande had two ^\ives, the 
elder of whom was the mother of one son (defendant No. 1) and 
the younger of whom was the mother of the plaintiff and two 
othei sons (defendants Nos 2 and 3). 

In 1875 (?. e j four yeais piior to the biidi of ilie plaintiff) 
Veiikatia\^ having then only tliiee sons (defendants Nos. 2^ 3) 
and ha‘\ing disagi^^ed with defendant No. 1 (the chicst of them)^ 
made a division of his piopeity and gave a om-thiid '=Hhaiet> 
the defendant No. 1^, and letained tlioicmainiag tv o-thuds iiihi^ 
own po'^session ui the intcrc'^t of his other two sons (ckfendant'^ 
Nos. 2 and 3). These two sons 'wcio thou 11111101 “=?. Venkatra\ 
continued to Ih 0 with them and to manege the pi opti iy until his 
death. 

In 1891 the plaintiff^ who was then still a minor, brought this 
suit claiming a fourth share of the whole of his fathei's property, 
including that which had been allotted to defendant No 1 ni 1875 
as wmll as that lelained by Yenkatrav foi defendants No-^* 2 
and 3. Ho prayed that the paitition effected in 1875 might bo 
declaied cancelled, and he claimed mesne piofits. He contended 
that he was not bound by the paxtition In IST"), as Tenkatrav's 
wife was then capable of bearing children, and Yenkatrav 
therefore, not competent to make a partition. 

The first defendant contended that the share allotted to him 
in 1875 was exempt from a fresh paititlon ; that he had been 
ever since that time in undistuibed possession as owner , that the 
plaintiff^s claim should be limited to that portion of the proi^erty 
which was in the hands of his (plaintiff's) full brothers (defend- 
ants Nos. 2 and 3). 

Defendants Nos. 2 and 3 admitted the claim and prayed that 
their respective claims should be awarded to them sepai^ately. 

Defendants Nos. 4 to 23, some of whom did not appear^ reshted 
the claim on the ground that they were alienees, either by pur- 
chases or mortgages, of parts of the properties from defendants^ 
Nos, 1, 2 and 3. 

The Subordinate Judge disallowed the claim as pgainst defend- 
ant No. 1. He passed a decree directing the plaintiff to recover 
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oiie-tlnrd share from the property in tlie possession of defendants 
Nos. 2 and after paying one-third share of the debts due by 
them. 

The plaintiff appealed. Pending the appeal he attained ma* 
jority and the name of his next friend was struck off the record. 

Bicinson (with Baji A, KJulk) for the appellant (plaintiff): 
— The Judge erred in rejecting our claim for the cancellation of 
the partition of IS 75. At the time of that partition our mother 
had not passed the stage of child-bearings and consequently the 
partition then made cannot stand to our detriment. The autho- 
rities are quite clear and they show that we are entitled to a 
fourth share in the whole property including that allotted to 
defendant No. 1, as well as that retained for defendants Nos. 2 
and 8. The Judge held that our chum to a share in the property 
allotted to defendant No. 1 cannot lie. This is not a correct 
\ iew. We are entitled to have the partition re-opened — Mayne^s 
Hindu LaWj para. 481 ; Colebrook’s Hindu Law^ Vol. II^ p. 26S ; 
Kchhiia V, ; Chengama v. Mnutsami^-K The partition deed 

of 1875 shows that the iininoreablo property only was divided 
and not the mo\eable. We^ theieforo^ contend that the alleged 
paitition was merely a family ariangcment made for the pur- 
pose of settling quarrels betw ecu the f ither and one son. The 
arrangement was not by itself a partition. 

hiverarlf^ (with Manelsltah J, Tale^arhta) for respondent 
No. 1 (defendant No. 1) : — The view taken by the Judge as to the 
plaintiffs position according to Hindu law is correct. The partition 
effected by Venkatrav in 1875 is binding on him. The plaintiff is 
entitled to recover only a share in the property which was in his 
father’s hands at the time of his birth — Yelmjcmm% v. JgnU- 
I Kami StngA v. Bliagimn If the allegation 

of the plaintiff be correct that his father retained only moveable 
property^ then these rulings show that he can take a share in that 
property only^ and has no right to a share in the immoveable 
property. If Yenbatrav had made a loiid-Jide alienation of a 
p<n:tion of the property to a stranger before the plaintiffs birth^ 

(1) (1 8 ) D 64. <S) (1369) 4Alad. H. 0* Bep., 307. 

(2; (1896, 20 Had., 7^ (4) (1832) 1 All., 427. 
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such an alienation would have Bound the v, 

Ijakshiian The cases of Krishna v. Sami^^ and Ckengama v, 
MimisamP^ do not apply. 

Dlioniii P. Khloslcav for respondents Nos. 7, 8^ 11^ 12 and 16 
{defendants Nos. 7, 8^ 11^ 12 and 16). 

Ea^udEj J. ; —The appellant, who is now major^ brought this 
suit as minor hy his next friend, his mother Jjakshmibai^ against 
his step-brother and two full-brothers (respondents Nos, 1^ 2, 3) 
4ind othcis claiming tlirougli tliein, to cancel a partition made in 
1875 in his lifc-time by their father Yonlcatrav five jeais befoie 
appellant was boin, hy which partition a tbiid sliaie in ancestral 
family property had been as-^igued to respondent No. 1, and the 
remaining two-lhiid ^hare had been letaincd by Vcnkatiav for 
the use of the respondents Nos. 2, 3 (who were then ininoi’s) in 
his own possession. Appellant aUo sought a lepaitition of his 
one-fourth shaie in all the ancestral plopoLt3^ 

llespondcnts Nob. 2 and 3 offered no oppobit on to the claiin^ 
but only asked for a separation of thcii* own shaies in the whole 
of the property. 

Respondent No. 1 con tended that the appellant had no right 
to sue him for a cancellation of the p)ariition effected in 1875, 
and that the claim w’as time-barred. The appellant might sue 
his full-brothers and oljtain a partition of his onc-third share 
fiom them. 

The lower Court held that this contention of respondent No. 1 
was well-founded, and, while rejecting appellant's claim for 
•cancelling the partition of 1875 as against respondent No. 1, it 
-allowed the claim of the appellant as against his full-brothers, 
respondents Nos. 2 and 3, and directed that appellant might 
recover his one-third share of the property in their possession 
after paying one-third share of the debts due by them. 

In the appeal before us, it was contended that, as an after-^ 
born son, appellant had a ifight to the relief claimed by him, 
namely, a cancelment of the partition of 1875, and a lepartition 

(1) (1883) S Bom., 630. C) (1885) 9 Had., 61, 

(3) (1800) 20 Mad., 75. 
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of Vis one-fourth share in the entire propexiy in the possession of 
the respondent No. as also of the respondents Nos. 2, 3. The ^ 
appellaut^s counsel placed his reliance chiefly on two decisions of 
the Madras High Couit. In the first of these ({(btisions— Krishna 
X, — the question in dispute iclaicd to the right of the 

sons of a person^ chsqualifiecl by reason of his being deaf and 
duiiihj to claim a share with their uncles in the piopeity of their 
grandfather in the life-timo of their di->quxlified father, e\eu 
though tlic} ucie bom after the death of their giandfather. 

This right held l)cen neg di\cd in two decisions of the Calcutta 
High Com t v, Dina7iai/i^> ami Knli/Ias v Kiislian 
CItanJra \ Tinner, 0. distiiigiiishod these Pengal decisions 
as being go\erned by tlie law of the Dayabhaga, and held that, 
under the Mitakshata law, the sons of a disquaUfied sharer, 
though subsequently born, had a right to di\ost their uiielcs, 
and claim a shaio of the inheritance. 

It ill bo at once seen that this Madras ease did not inyolre 
any question as to the binding character of any partition already 
made, such as is the case in the present dispute. In the course 
of his judgment/rurncr, C. J, referred to the analogy which 
e\ists between the light of a disqualified peison to inherit, when 
he is cuicd of hi^ malady, and the right of a son born after 
partition, and it xvas stated that ^^tho ^on who is begotten and 
liorn aftei paitition takes the shaio of his parents and acquisitions 
made after partition, or if his failior has resened. no slune to 
self he may call on bis brotbeis to make up a share for himP 
It ^Yas contended by Mr. Branson that, in the present case, Von- 
Icatiav reserved no slnare to himself in the paitition of 1375, and 
that, theiefore, appellant, as his son begotten and boin after parti- 
tion, had a right to call upon all his three brothers to make up 
bis one-fourth share. In the other Madras case aho --^Chenffama 
V. Mmisami the father had reserved no share to himself, and 
the High Court allowed the after-born son to claim a share from 
the separated brothers, not only in the property divided, but 
aUo in the ucouumlalions mnde xvitli the help of the divided 
properl}^ 

I) (18.^5)^ 0 Ylad., GL CS^ (isoO) 2 Bon. U 11., F. B , lOS, 

(3. (ISGS) I Bcu. T . B , Jir (A. C.). W (ISDG) 20 Matl.. To. 
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If the pxesent dispute had been a coso of equal partition 
1 etween hrotheis, and the father had reser\ cd no share to liiin- 
selfj hut had distributed his property between his thice son% 
there would be some foicc in the appellant's contention tl^^at the 
appellant^ as an aftei-boin son who could not fall bovck on his 
iathei’s slaio or acquisiiioiw^ would hdsG a light to claim ic« 
paitiXiOn as against the biotliois. The peculiar f<^aturo of this 
case^ howc\er^ is that heie tlieie was ro paitition between the 
thiee sons of Venlcatiav in whieh Tenkatiav leffc no ^haie to 
himself. The appellant-plaintiff in his pla iiL has sht^d that 
whrtt ically took place in 1S75 w^as tbit Vcnkaiia\^ owing to 
his di&xgicemcnt with icspciident Mo. wl o was his s^u by one 
wdfe, effected a dhis on by gwh g onc-thiid of his pi open ty to 
lespondont No. and ictaiaed the lemaining two-ihird sliaie 
in his own pos«-ession iii the luteicsi ot his two oihoi sons by a 
younger wife. Ihcsc twnj wins wxic thin nnnoi'^^ and he li\ed 
with them and continued to manage ihi‘- piopeity as owner till 
his death in 1800, and the kuX sons as ^ncII as pMmtiff lemained 
in union w’lth him, and aitci his deaths the i cspOiideiits Nos 2^ 3 
managed the pioperty, and the appellant lived with Ins hrotlieis 
and his and their luothcr. The so-called partition-deed biiugs 
out this fact \ery proiuinciitly. The deed is called a momo- 
landum made with the fall concuirence of the two persons, 
Venkatiav and respondent No. 1, wdio liawe signed it. It lecitcs 
that, owdng to differences, onc-third 4iaic wms cepaiated, and 
given to lespondent No. 1. The details of the lands so set apart 
are then mentioned, and the deed states that lespondent No. 1 
and Yenkatrav were to recover the profits of the one- third and 
two-third shares, and pay the judi in pioportion. The lands 
which had come to Venkatrav in right of his eldership vrexQ 
impartible, and, therefore, they were retained by him in his 
possession for life, but these eldership lands were to revert to 
respondent No. 1 after Yenkatrav’s death, The respondent 
No. 1 wras next required to accept responsibility for one-third 
of the debts clue by Yenkatrav, and Venkatrav was to be 
sponsible for his two-third share of the debts. The vatan, lands 
were to be entered in respondent No* Ns name after Venkat- 
raw’s death, and the three brothers were to enjoy the vatans and 

B 794—2 
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perfoim sen ice in tlieir turns. The moveable property was to 
iGinain in the possession of Venkatrav and respondent No. 1 as 
it was in their respective possession on tbe date of the division. 
Towaids the end tliere is a rc-affinnation of the object of the 
division, namely, that respondent No. I's one^hird share being 
separately allotted to liim, no disputes remained, Venkatrav 
put liimself forward as making tbo division of bis own accord. 
The separate shares of respondents Nos. 2 and 3 are nowhere 
specified, and Venkatrav and respondent No. 1 secured the peace 
of the family by entering into an amicable arrangement by 
which respondent No. 1 got a one-third instead of a one-fonxth 
share, but most of the elclcrsbip property leinained with Venkat- 
rav for his life. It was not, therefore, a case of equal division 
between jbioiheis or sons in which the father reserved no share 
to himself. Seeing that he was more than sixty years old at 
the time, nnd both his sons by the younger wife were minors, 
whose interests ho would have to protect for the few remaining 
years that he expected to live, there was nothing surprising 
in Venkatrav ’s allotting one-third share to his eldest son. He 
could not well expect that another *son would be born to him 
when he was neaily seventy years old. The arrangement made 
m 1875 wa':> thus in every way fair and equitable, and it was 
acquiesced in as such by all the parties for over twelve years. 

The father in a Hindu family has a right when he &o desires 
to make a partition, and it binds bis grown-up as well as minor 
sons. In Eayidasami v. Doraisami such a partition made by 
a father between two sets of his sous by different wives was 
upheld when it was shown to be bond fide and in conformity 
with Hindu law. Such' a family arrangement once made is 
final, and cannot be re-opened on the ground of the inequality of 
shares — Mora v, Ganesli In Yelui/amian r. Agniswarian a 
father had adopted a son, and then a son was horn to him. To 
prevent disputes between the adopted and natural born son, he 
allotted a certain portion of his property to the adopted son# 
More sons were horn to him hy another wife subsequently, and 
these sons sued tbe father and the adopted son and the first 

^ m 0880) 2 Maa., 817. (2) (1878) 10 Bom, H, 0. Bep,, Uk 

^ 0' (1868) 4 Had. H, C. Bep., 307* 
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natural born son for a share in the property. The claim was 
allowed as against the father and natural born son, but the 
High Court of Madras refused to disturb the arrangement made 
by the father in favour of Ins adopted son on the express ground 
that the evidence showed that the father had ample property to 
provide for all his after-born sons. 

Even if the partition of 1875 had been between the three bio- 
thers, the Madras decisions would not apply to this case. The 
general rule of Hindu law^ as expounded by the Mitlk^hara, 
Mayukha and the Smriti Ghamlrika^ is that a son born after 
partition has no claim on the wealth of his separated brother. He 
has a preferential claim on the wealth of his parents. He can 
have a share of it with those brothers who lived in union with the 
father^ or were reunited with him The separated brothers have 
no claim over this distiibuted parental share. A partition is 
limited to the interests of the person demanding it, and lias no 
enforced goneial operation against tho^e who desire to live in 
uiiioii^^h 

The somewhat vague te^ts of Vi'ahiiu and Yajnyavalkya, which 
direct separated brothers to give a share to an after-born son, 
apply to sons who have no proxision made for them, and ha\e 
fui’ther been explained by the commentators as applicable only 
to tiro case of irostliuiiious sons In the present case, there has 
been no partition between the brothers. The father only cut 
one of his sons with a separate provision, and retained the 
rest of the property in his own charge and management for the 
^ons of his younger wife. All branches of the family gave effect 
to this understanding for over twelve years, and it cannot now be 
disturbed at appellant’s instance. His claim can only be made 
against respondents Nos. 2 and 8, who lived with their father in 
union, and with whom ho himself has been all along living as a 
member of a joint family. For these reasons, which are not 
exactly those assigned by the lower Court, we confirm the dc- 
45ree with costs. 

Decree confirmed^ 

G) Briiiaspaii | Maun, Cliaptex 9, verse 216. Gautama. W* and B., p, 366., 
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Ci*\il Pi(.; 0 ‘v.diLiG Cede (.Act X’lV c-f 1SS2). 


Tlic tUc clLfG3’'.(la'‘’ri oiiloicd huo an agrceiiiGiil -niidc] 

section 44 oT tLc Pclddnin Agriciiltririfets' PcHer Act {XVrioE 

( ‘iul Eefairiioe. Xc, 1 of 1 S 99 , 

(l> >GcLioii di of i.lie LVliUnii xV^.ncnUiuUts Belief Acb (XYIIcf 1870} J 

by AetV^I of 1^05 : — 

41 / WliCJi 1 ho agucuKi't i=- oJic iiriilly el^Po 4 rpr of tbe iiTLUor, tbc ccBcibaf ei* 
hl’a'iL foYwaiil ibe same in or gnial to ilic Ccnri of the hiborcliralc liicigc of'tho 
lOAUsb giftdclaMrg jiuis/iulco in ILe ivace whcie iLc agric^iluirUt wl-o is a party 
ihorcio resides, and ^^Vail at tin- «£iiic time cZolIvci* cacli cf the parties a written. 
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1879) before tlie conciliator of Kbed ou tlie 21st October^ 1894?. 
The circumstances tinclei* which the agreement was made were as 
follows: — On the 12th June;, 1835^ tlie defencbiit passed a mort- 
gage-bond to the plariilff for fifty rupees. The bond was pay- 
able on the 12th Jiinej 1887. The debt not having been paid as 
agread^ the parties appeared bafore llio conciliator and entered into 
the afore'-»aidagi cement; vhidi ran thus : — 

'“Th .t the defuulaut shorkl iny to tlic phviitixT Rs. 100 by irstalmcuts, tkit 
tip fiist iiisttLiment of Rs. IG should he paid the end of the mon^-lx of Poxibh 
^hT.k 1816 (2jtli Janraiy, 1895), anl that the lemaining apionnt should bo j)aid 
in SIX yoaily ingtahnents of Its. 14 each, paj-ahle at the enl of Pough of oveiy 
Mihxe^inent 3 ear 3 that, in default of pa^unoat of any of the iiptalmeiits the 
plaintiE should iccoxei the vholo anoint duo by sale of the moitgiged pio- 
perfcy, and tint the dsEcien''-' , if any, should he lecoveicd fioni the defendant 
poisonall} f ’ 

The agreement vas submitted to the Subordinate JudgO; and the 
necessary steps having been tahon as la’d down by the Dekkhan 

notice to blioiv caasebefoic such Ju he, uithm one month fioin the date of siieli 
deli\ci3 3 why such ag’cci lent ouglit not to he filed in ‘>ncli Court. 

(25 The Coiiifc ulihh roccises the agitomonb shill ni all ca^ts serutinhe the same, 
and if it thinks that the agioeraent a legiland cs^iutahle one finally disposing of the 
matter anl that it has not been made ii fiaiid of tlie stamp or legjstiationlaus, 
it shall, after tlie expiry of the said pencil of one moiitli, unless cause has been 
•shown as aforesaid, order such agieement to be filed, and it shall then take eSeeb as 
H it were a decree of ilio said Court xiax-scd on the day on uhich it is oideicd to bo 
filed, and fioin which no appeal lies 

(3) If the ^aid Goiut tluoks thit the agie'unent is not a legal Ci ec|aitable one or 
"that it does not finally dispose of the matter, or that it has been made in fund of 
the stamper xegistiation laws, it shall of its own motion issue process for the 
attendance of the iiuties, and if after such mcj^alry as inaj'^ be deemed necessary the 
Couit findb that bucli agreement i& a legal and equitable one finally disposing of the 
matter, and that it has not been made in fuaud of the stamp or legiatiatio i laws, it 
shall order such agieement to he filed , and it shall then take effect as if it weie a 
[ deciee of the said Court passed on the day' on which it is oideied to be filed, and 
fioin winch no appeal lies. 

(1) If, on the other hand, the snd Court find>3 that the agieement does not 
■constitute a legal or eq[uibable agreement, or that it does not finally dispose of 
the matter, or that it has been made in fraud of the stamp or registiation laws, it 
shall return the said agreement to the eondlutor, and such conciliator shall there- 
upon be bound to furnish on demand to the parties or any one of them a certificate 
under section 46. 

(5) The Court may in any case, foi reasons to be recorded by it hi wiiting, from ti -no 
to time extend the period of one month allowed for showing cause under th.a 
section* 


im, 
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Agiicixltimbts’ Relief Aet^ it -was filed on the 21^i December^ 1801^ 
and under section 44 tooh e^'ect as a deciee passed by the Court. 

The defendant not having paid any of the instalments, the ifiaint-* 
iff on the 6th September, 1897, applied for the sale of the mort- 
gaged projieity by presenting an application for execution in the form 
prescribed by section 235 of the Ci\il Procedure Code (Act XIV of 
1882). The application n as legistered, and a notice under section 
248 of the Civil Pioceclure Code was seived on the defendant, but the 
I)laintiff having failed to produce an c^tiact from rasnlhdhi Patral'y 
the a 2 )plication vas struck off the file on the 18th November, 1897. 
Though the Transfer of Property Act (IV of 1882) came into force 
ill the Bombay Presidency in Janiiaiy, 1S9S, the j)iactlce of making 
an ajiidication for a deci ee ahsolute under section 89 of the Act was 
not observed in the Court of the Siiboidinato Judge at the tune 
when the daikhast was struck off. That practice liaxing been sub- 
sequently introduced^ the jilaintiffi on the lOth October, 1898, ajipliod 
to have his decree made absolute. 

The Suhorclinato Judge, being doubtful as to whether sectiou SD 
of the Transfer of Property Act was applicable and also as to whe- 
ther the apj)lieation was wdth'n time, as no apjplicatioii of the kind 
was made wxthin thice years since the w^hole amount became pay- 
able on default in the 2 >ayment of instalments, he submitted the 
following questions to the High Couit — 

1. Are agreements filed nnder section 41 of tbo Dekklian Agrioiilturists*' 
Paiief Act ('XYII of 1870), if relating to sale of niortgcigod pxopertj, sixfijett 
to tho xnousioxib of section 80 of tlxe Tiaixsfer of Property Act ’ 

2. Does axticlo ITS or 179 of BelxeJnle II of tlxe Limitation Act ox any other 
iixlc of limitation ap^fiy to apxxlications nmlor section 89 of tlxe Transfer of 
Pi'operty Act ? 

3. Gail ilie daikliA&t of Seixtember, 1897, be consideied as an application 
for execution, or a step in aid of execution, foi^ the ptiiposes of olaixsG 4 of 
ax tide 179 of Schedule II of the Limitation Act ? 

4. Can the execution of decrees proceed on aiqxlications for making decrees 
absolute ? If not, what is the period of limitation for presentation of darklifists, 
after the order absolute is made under section 89 of tlxe Transfei of Property 
Act? 

The opinion of the Subordinate J udge on the first question was 
in th.e aflSimative, on the Becond in the negative, on the third in the 
negative, and on the fourth as Mows 
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The execution cannot proceed upon a.u application for makiii'j a clecrea 
absolute under section 89, and that tbe i)eriod of limitation for piesonting first 
daikbclst for execution after the decree absolute is made is three ycais Iioin its 
being made absolute undei ai-ticle 178 of Schedule II of the Limitation Act or 
articlo 179 of the said Act. 

8/iivram V. BJiandcuJoir (cmictos cnrlm) for the plaintiJS: — 
As to the first cpiestioii we contend that the agieements mentioned 
therein are not subject to the provisions of section 8D of the Transfer 
of Propel ty Act The question as to the applicability of the section 
becomes important on the point of limitation. If section 89 applies^ 
then the question arises^ ■what is the per od of limitation applicable 
to simhai application as this. Under section 44 of the Dekldiaii 
Agriculturists Relief Act the agieemeiit itself become"^ a decree. 
No fresh deoiee neel bo passed as contompldted by section 89 of the 
Transfer of Property Act. The agreement in this case, n Ixieh was 
filed and became a deeiee, was neitlier a suit for foreclosure iior for 
sale, while section 89 of the Transfer of Property Act cleaily contem- 
plates such a Sint. 

[Parso'xSj C. J. (Actiistg) : — The plaintitf now asks tint the pro- 
perty should be sold.] 

No doubt the plaintiff asks for a sab, but we contend that the 
property can be sold by virtue of section 41 of the Dekkhan Agii- 
culturists’ Relief Act and not under section 89 of the Tiansfer of 
Property Act, because there was no deciee absolute and thoie 
no suit for sale. 

Next as to llmifcat on. If section 89 of the Transfer o£ Pioperfcy 
Act applies, then there is no peuod of limitation provided for such 
an application. It has been held that applications under section 
89 of the Tiansfer of Property Act are not applications under the 
Civil Proeelure Code, and consequently they are not applications in 
execution of deciees. 

Ymiide)) G, Bhandcirl tr (amicus curm) for the defendant : — 
As the decree was passed after the Transfer of Propeiiy Act came 
into force, section 89 of the Act is applicable. Proceedings held 
before a concil ator stand on the same footing as an award made by 
arbitrators. It has been held that a decree passed on an award is 
governed by the provisions of section 89 of the Act. Unless a 
decree is made absolute, there can be no execution of it. The mort- 
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gagee mahb apply to the Couit to pass an oi Jcr for sale. Under 
section 235 ol the Ci\il Proceliue Cole, the^ moitgagce cannot at 
once ask foi an oiJoi for the bale of tha piopeity. When an older 
ahsoln^e ib uiado tindci section 89 of Jig Tiansfei of Piopeity Act, 
the inoDgagoCs i glib to leleein becomes eshnguisheL 

Ab to Ii uifca^ or, ne eonleid that the Allahabal inling:» should be 
follow oh An applnahoii to pi^^s an absoliiLO oilei would be a 
ccedmg in eveciiLnn, and, ilinefoie, it 'swonld be goyeinel by aiticle 
179, Schcliile II, of the Limitation Act The teim ^^e\oeutiOB 
shoal 1 be C'^nstioHl m leieience to the of the Oivul Pioce- 

diiie Cole, section 214. TIi^ oiigiral decieeis meiely a deaee msi. 
Unici it the nioitgagoi ma} oifoi to loleom at an} time befoie on 
ordoi absolute is lasbed The fonnei application being not in 
aecoidaice with s cbion 89 of the Tiansf i of Piopeiby Act, was not 
an applicatioi in aocOiJamr With law, and, theiofoie, it was not a 
step ill aid of execution. 

The follow mg authoiities weie eitol m aigumeni — Bai 
hai \ . Mmelji , Nanch (thi v. Bahaji^^^ j Ilafizii Idm v. Ahdool ; 
Ajiidhia Benhal \ Balded^ ^ Ttlucl Singh v Parbotem Bio-^ 
Ta)a Piomcl v. BhobodeM^ ^ Foiesh Nath IlojimcPtr v. 
Eamj )da , JJi igalaih y. Krishia^\ Ranbti Singh y. 

J)ngiuiP'\ Clinnni Lai y Ilzrmm ^liihammal Siihmatv 

'KhiWY. MihJianimacl Yai lliii Lil v Kaiduib^- , 0 idh 

BthauLal y, RageAun 

Parsons, 0. 1. (Actiag) — * The Suboidmaue Judg^, in oidci to 
deteimmc whethei an application made to lum wnas within time oi 
not, has leferied to tins Oouit, undei the x™''is*ons of section 617 
of the Civd Pioeeduie Code, the following fom qiiObtiors : — 

J. Aie agieemcii^s fiDd undei section 11 of the Dekklian Agucnltumts’ 
Eeliof Actj iXVII of 1879), if xGlatiug to sde of moitgig.d propci^y, subject to 
the pio\ IS ons of section 89 of tlio Tiansfei of Pioperty Act ^ 


0) (ie8a)7Boni„213* 
iP) npO“) 22 Bom., 771 . 
(‘A flSOil) 20 Cir , 7 o 5 . 
11' flbOl', 21 Cn,Sl8. 
(.') ( 1505 ) 22 Cjil , 921 , 
(ISO.')) 22 Ci,\, 031 , 


Q) (1889) 16 Calo 240 
(13S9) 13 Mab, 26/' 
{l'^93: 16 All , 23, 
(I'J; (1893) 20 All, 302. 
W (1301) 17 AU., 30. 
(12) (180(1) 12 AU , 539. 


(11) (1890)13 All, 278, 
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Bogs aititb 178 or 179 Soliedule II of tlxe Limitation Jict or any oilier 
rule ol limitation ai>ply to applications under section 89 of the Tiansfei of 
Piopert} Act° 

3. Can the darUi ist of Saptemhei, 1897, be eon^idoied as an ax)pIicaiioii for 
execution, oi a •^lep in aid of execution; fm the i^ui poses of clause I of aiticle 
179 of Sched do II of the Limitat on Act ^ 

4 Omtho exeea ion of deciees pioccod on appLcutions for inahmg deeiees 
obsobile^ If nod ^ hat la the poaod of Lraititioii for present ition of daihhbis, 
aftei the cidei a"^ -solute is mde unclei s'^ctioii 89 of the Tiansfei of Piopoiby 
Act? 

I am. of opLiiioa that such a geneial question as the 4tli could not 
1)6 referied, and that no one of the othei questions can be sa d really 
to ai S3 m tl e ers'^. 

Th ficts 9iQ these The defendant had mortgaged las piopeity 
to the the pihintilf wauied his money. Th?y api)lied 

to the concili#Oi“ 5 ; as they weie bound to do under the provisions of 
the Dehkhaii Agiieultuiisdb’ Relief Act; and he effected an amicable 
seltlGiTient bet\>ccn tlieni; the terms of which weie as follows : — ' 

^‘Thit the defciilant should pay to the pbiiiiid Bs ICO by instilments, 
thit tho hist ii stdinciit of Es IG 'hoald he pa d at the end of the month of 
Poush Shah 181G (doth Januaiy, 1895), and tint tho lem uning amount should 
be paid m si\ yearly instalments of Eb 11 each, payable at the ond of Polish 
of every 'subsequent joai , that, in default of piyment of any of the instalments, 
the plaintilF should rocoioi the \Aiolo of the amount due by sale of the moifc- 
gdged property , and that the chficicnc}, if au> , should be lecoveied fiom the 
defenclant pmsonaE} . ” 

The Couit to which th s ?gieomeni was forwai led under section 
44 of the said Act oitLied it to be iiLd; and xt then took efTeeu as if 
it> weie a deciee of the said Coint. The defendant made default in 
pnyment of the first iiistalnimt; and the plaintiff; on the 6th Sep- 
i-^mbei^ 1807; askel for the sab of the piopeity. Isotiee under 
ccclion 248 of the Civil Pioceduie Code was given to the defendant; 
but in consequence of some foimal defect the application was stiuck 
off the file on the 18th Novenibei; 1897. On the 10th October; 
1898; the xfiaintiff made the present apidication to obtain an oidei’^ 
absolute for sale under section 89 of the Tiansfer of Pxopeity Act, 
1882. 

The Suboidinate Judge thinks that the application is within 
timC; but; in order to know if he is right or not, he asks this 
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Coiirtj first, whether agreements filed under section 44 of the 
Dekkhan Agriculturists^ Relief Act are subject to the provisions of 
section 89 of the Transfer of Property Act. The only argument 
addressed to us against the opeiation of the section was based on 
the fact that there has been no suit for sale, I do not, however^ 
see that that is a very important distinction* The case of Tai a 
F^osacl y. BJioloclcW'^ shoy s that the section applies to a decree 
passed on an award of arbiti’ators filed in Court, and there seems, 
to me no reason %vhy it should not apply to the awaid of a con- 
ciliator. The pointy however, important as it may be on the 
question as to when the defendant’s light to redeem becomes cv- 
fcingnished, has no beaiing on the question of limitation which 
arises iu this suit. 

He next asks \Yhether aitiele 178 or 179 of Schedule II of the 
Limitation Act or any other lule o£ limitation applies to appli- 
cations under section 89 of the Transfer of Propeity Act. There 
is a consensus of authority that article 178 does not apply— 
Tihich Singh v. Parsoteht P}osIicul , Eanhir Singh v. Brigpal^^^ 
and Bah Ilanelhai v. Manelji^^K The Allahabad High Oouit 
held that aiticle 179 applies — OudJi Belicui Lai v. NagesJucr 
Lal^ dJiA ChtiiRi BalY.HainamBas^^'^ , while the Calcutta High 
Court held that there is no period of limitation for such appli- 
cations {Tiluch Singh v* ParsoUtn Pi oshacT)* If I had to decide 
the point I should be inclined to agree with the Allahabad High 
Court and hold that the application to obtain an order absolute 
was a proceeding in execution falling within article 179, and had, 
therefore, to be made within the time allowed by that aiticle,. 
counting from the elate of the decree. Any positive decision, 
however, on the j)oint is unnecessary. 

The third question — Can the darkhSst of September, 1897, be 
considered as an application for execution, or a step in aid of 
execution, for the purposes of clause 4 of article 179 of Schedule 
II of the Limitation Act — ^is based upon a misconception of the 
darkhAst itself. If the Subordinate Judge had only avoided 
technicalities and treated it as what it renlly is, namely, an ap- 

m (1895) 32 Cab, 931. (1) (ISSO) 7 Bom , 213. 

(1896) 22 Cal , 921. (6) (1890) 13 All , 278. 

, m (1893) 16 Alb, 23. (6) (2898) 20 Alb, 302. 
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plication to the Court for an older for sale of the mortgaged pio- 
perty^ all his difficulties would have disappeai’ed. Theie is no 
particular magic in the word absolute/^ and it is not necessary 
that the application for the order should state the Act or the 
section thereof under which it is made. In the case of AjndUa 
Pershad v, Baltleo^^\ the application was in woixls identical with 
the present one, and it was held to he a good one. I would hold 
the same in the present case. The application of October, 1898, 
therefore, made within three yeais of the former one, is not time- 
barred even if aiticlo 179 be held to apply to it. If that aiticlo 
does not apply, then no limitation whate\cr applies, and the 
application cannot be time-baired. The above is, I think, a 
sufficient reply to all the questions put by the Suboidmato Judge. 

SAiiABn, J. — The fiisi question contained in this refeience 
relates to the point whether agreements under section 44 of Act 
XYII of 1879, wdien filed in Ooiiit, aie subject to the provisions 
of section 89 of Act IV of 1882. The Suboidinato Judge was 
of opinion that section 89 of Act IV oi 1882 was applicable, and 
I think his view is concct. It is true section 2 ot Act IV of 
1882 expressly provides that nothing herein contained shall be 
deemed to affect the provisions of any enactment not heieby 
expressly repealed. Act XVII of 1879 is not among the lepealed 
enactments, and, therefore, its piovisions aio not repeakd. Sec- 
tion 74 of Act XVII of 1S79, howe\er, pio\ides that, except in 
so far as it is inconsistent with the pro\ibions of the Chil Pro- 
cedure Code, that Code shall apply to all suib and p)occediiijs 
under the Act. Act IV of 1882 and Act XI V of 1882 ha\ e to be 
lead together as far as they relate to proceduie. The piovisions 
of Ohaptei XXXI of the Civil Procedure Code apply to the ser- 
vice of notice under section 103 of Act IV of 1882. The prohi- 
bition contained in section 43 of the Civil Pioccduie Code is 
conti oiled by the special provision of section G7 of Act IV of 
1882* Other parallel instances may bo cited of the close relation 
that exists between the two Oode*^. (See sections 6, 136, 97 of 
Act IV of 1882, and sections 266, 292, 295 of Act XIV of 1882.) 
So far, therefore, as the provisions of Act IV of 1882 relate ta 
procedure, and they are not inconsistent with the special enact- 
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nient of lb7d, the'^ie provisions control proceedings under the 
"Biiawvan special Act. Of course, where, as in sections IBA^ 15B, 150^ 15D, 
(hHij. lu^ 20, 70j the Dekkhan Agiicultiirists’ Eelicf Act contains 

piovi^ioas cluectly inconsisjtent with those of the Transfer of 
Ihopoity Act, they aie saved by section 2 {co^ of Act lY of 1882* 

Iheiei^ no such inconsistency between section 44 of the Dek- 
Lban Agiicultuiistb Relief Act and section 89 of the Transfer of 
Piopcity Act. IVlien an agiecaient effected by conciliators in 
respect of a mortgage-debt is filed in Coiiit, it has the effect of a 
decree, and, as sach decree, it is amenable to the provisions which 
relate to other decrees diiocting the foicelobiire or sale of mort- 
gaged property. The substantive effect of iheoe sections 85 — 99 
is to make oiduiary decrees for foreclosuie and sale decrees nisi^ 
which allow an interval to the debtor to make the payment by 
leqniung tlio cieJitor to apply for an order absolute before the 
moitgagoi’s light to ledeem is for ever extinguished. This kind 
of relief it is one of the main objects of tbe Dekkhan Agricul- 
tniists'^ Relief Act to afford. There is, therefore, nothing incon- 
sistent in the two sets of provisions. I would accordingly answer 
the first question in the affirmative. 

The second question contained in the reference is whether 
article 173 or 179 applies to applications made by a judgment- 
creditor under section 89 for an order absolute. There has been 
no decision of this Court on the point. In Bai Maiiekhai v, 
it was, however, hold that article 178 only applies to 
applications under the Civil Procedure Code. The Calcutta and 
Allahabad High Courts Lave ruled that article 178 does not apply 
to applications under section 89. As regards article 179, there 
is an apparent conflict of opinion between tbe decisions of the 
Allahabad and Calcutta High Courts. After a careful consider- 
ation of the authorities which wore cited before us, I am inclined 
to accept the view of the Allahabad Judges. The Calcutta High 
Court, while laying down inFumn Chand v, Boy RadJia Kishen^^^ 
that articles 178 and 179 did not apply to applications which were 
not made under the Code, lias itself been led to observe in Tihoh 
Y* FavsQiein Froshacl that if there is undue delay, the 
(■’8^0) 1 Bom., 213. ( 2 ; (leox) 19 OaL, 132. 
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Conits will liold it to he a proof of ladies^ and disallow sncli 
applicatioiib. There seems to be no sufficient reason for holding EnA 0 A.-\\ A-r 
that an application under section 89 is not an application for, or Gk^xi, 
a step in aid of excctition, and, as such, it must be tieated as an 
ai)plication to A^hichaiticle 179 a 2 )plics. In the pioscnt casethi^ 
second question does not properly arise, as the applieation of 
September, 1897, as admittedly made ’within three ;^eais from 
the date of the decree, and it prevents the bar or llmifcrition. It 
Avas indeed eontonded that as that applicatif n did not e\picsdy 
pray for an order absolute, but was made under section 2 35, Ci\ il 
rrocoduro Code, it was an order '\\hidi had no legal effect, and 
did not sa^o limitation. This contentien seems too tecLnical 
to be entitled to any siippoit. Tlio judgmont-creditox’s present 
application of October 1S3S, is ob\ioudy vlthin time 1 y reason 
of the piococdl ig >5 he took in September, 1897. 

The third question lias been enswcicd abo^o. 

The f call th que'^tion ij a^jparently of a spccidativL charDett‘ 1 , 
and docs not arise from the facts of the case. It, thrrcioir^, calL 
for no answer. It may, ho^yc'^ or, bo suggested that there i- 
nothing to prevent appheations for an order absolute and foi 
the execution of the clailihd t fiom being made iogrthci oral 
short interval. 

Oulcr accorJinr/hj. 

APPELLATE CIVIL, 

Before 3fu Ju^ike Parsons, Acting Chief Justice^ and Ah^Jnblue Panoilo* 

PBA^SUKHEAM BIIJ AHATH, a hVhATic, by his m \r rsn xu h^s w ii b 
BAI TULKOPv {original PLAUSTirr), Applllust, v. Bu LADKOB 

AND ANOTHER (OEI&INAL DErENDANTS), ErsPONDENTS^ 

Jjiinaile— twilit hij wife as next f tend, alleging laishand to he a htnaili — 

Hushand not an adjudged Ivncdic — Civil Px'ocedtire Code (^Act XIY of 
1882), See. 462— Ac# XXXV of l^o^'—Pi^acticc— Procedure. 

Whero a wife, alleging lier Imsbaiid to be of iinsoimd inincl, broiiglit a Eulfc 
as next friend, the Court ordered an inquiry (1) ns to ^vl^etllor the basband 
•was of nnsonnd mind and (2) as to whether the suit was for his benefit. 

Second Appeal, Ko. 529 o£ 1898. 
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Secoxd appeal fiom the decision of E. J. 0, Lord^ Assistant 
Judge with fidl powers at Broach^ confirming the decree of Edo 
Sahcb G. II. Gokhale, Subordinate Judge of Vagra* 

The plaintiff^ who was alleged to be of misoimd mind^ brought 
this suit by his next friend^ his wife Bai Falkor^ to recover 
possession of certain piopeity. 

The defendants contended (inter alia) that the next fiiend had 
no light to biing the suit under section 4.G3 of the Cnil Proce- 
duio Code (Act XIV of 1882), that the plaintiff had not been 
adjudged a lunatic ; and that no certificate of guaidianship had 
been obtained under Act XXXV of 1858, 

The Subordinate Judge dismissed the suit, holding that the 
next friend was not entitled to maintain it, as theie had been no 
\alid adjudication of lunacy and she had not obtained a certifi- 
cate under Act XXXV of 1858. 

The Judge having confiimcd the deciee in appeal^ the plaintiff 
picfeiued a second appeal, 

Goluldas K. FarcJJi for the appellant (plaintiff) : — There 
is nothing in Act XXXV of 1858 to pi event a suit being 
brought by a ivife as next fiiend of her lunatic husband. The 
husband’s pi opcity is to be j^i'otccted, and the suit is for his 
benefit. It is tiue that no declaiation with respect to the plaint- 
iff’s lunacy has been made, but such a declaration can be made 
at any time, bection 463 of the Civil Procedure Code is not 
exhaustive. It is just and equitable that such a suit should be 
allowed — Nalbu Khan v. Poitir v. Poster Venhat* 

mmana v. Tima^pa!^\ 

KalalJiai Lallulhai for the respondents (defendants) A 
suit at the instance of a next friend can lie only when a 
person is adjudged to be a lunatic under Act XXXV of 185S — 
Tvlkafam v. We do not admit that the plaintiff is a 

lunatic. There has been no adjudication upon that point — 
Beall V. Smith 

Q) (1S97) 20 All, 2, (3) (1891) 16 Bern., 132. 

m (18^; 37 Oh, Div , 420. (4) (1889) 18 Bom., C66. 

0878) L. B. 9 Cho 85, 
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Pahsoks, C. J. (Acting) The question raised ia this appeal 
is whether Bai Fulkor had a light to file the suit as the next 
friend of her husband, "who was alleged to be of unsound mind, 
but nad not been adjudged to be so under Act XXXV of 1S3S 
or imdei any other liw for the time being in force. In TuLarain 
V. VtlLcW^^ a Bench of this Court expressed an opinion to the 
eontrary on the stiength of the lulc stated in DanielFs Chancery 
Piactice, 6th Edition, Vol. I, p. 116. In a more recent case, a 
Bench of the Allahabad High Court decided the point in tlie 
Khali v, Sila^K Then decision is based on 
the case of Fo}ter w Foiia and they point out that the lulo 
on the subject in England is no longer the rule stated in DamelPs 
Chancery Fiactice. We sec no reason why the piinciples of 
equity as applied in the practice of the Courts of England should 
not be obseived in the Couits of this country in cases in which 
thcie is no la\v existent which lays down a diffeient procedure. 
The Code of Civil Procedure is silent upon the poiut at issue 
liei^e, and wo must, therofoie, act upon geneial principles and in 
conformity with the practice of the Court of Chanceiy (see 
Venlaframana v. Tmappa Tlie practice of that Court is 
clearly set out in the case of Forter v. Porler and in the other 
cases theie cited. In it Cottonj L. J., says : What is the prin- 
ciple on which the Court allows a peison of unsound mind to 
sue by a next friend ? Where the peison is incapable of acting 
for himself, the Court allovYS any one of the QueeiPs subjects to 
take proceedings on his behalf as regards that which is jmmA 
Jme for his benefit/^ Bowen^ L. J., says : It seems to me to 
be this that when there is a person of unsound mind, who, al- 
though not found to be of unsound mind by inquisition, never- 
theless stands in need of the protection or the intervention of 
ihe Court as regards his property, real or personal, or as regards 
any portion of his property, then, supposing he would, if sane, be 
entitled to the intervention of the Court, a third person, a stran- 
ger, may come forward and do that which is clearly for the bene- 
fit of the person of weak mind ; and in applying the principle 
he says : The Court ought to be satisfied, so to speak, of the 

(X) (X889) 13 Bom., 660. <3) (1888) 37 Oh, Div., 420^ 

(2) (1897) 20 All, 2. W (1891) 16 Bom., 1S2. 
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title of the next friend to intervene;, and it ought to be satisfied 
that the person is of unsound mind and that he stands in need of 
protection as regards his piopcrty^ and it ought to he shown 
that it would he for hi^ tiue interest that the Couifc should 
exerci&G its Juiisdiction.” 

In the present ease^ the suit has heen suinraailly dismissed, 
so that we do not know whether Pransuldiram, on whose be- 
half the suit has heen brought, L a person of unsound mind oi* 
not. That point wid, therefore, have to bo cnquiied into. The 
suit ifc. brought to set aside certain deeds said to have boon exe- 
cuted by him when of unsound niincl, and under undue intlucnecj 
it h, therefore, prim 4 /ne’e hniiided on a good and beneficial 
cause of action. In Veall v. Sndfh it is said that the naoro 
commou case of the Gourds inteifereiice is wlieie the incompe- 
tent person by his next fLieud seek:) tu set aside instruments or 
other gifts obtained by persons taking fraudulent advantage of 
his mental weakues^-N The point is one on wdiich wm runt order 
cnquiiy in the circumstances of the present case, and wo tliink, 
in the w Olds of Cotton, L.J., in the above cited ca-./dnat the 
oaus mint bo placed on those who suggest lh^t the action Is not 
duly constituted to show that it cannot ])e really for the benefit 
of the pexson of unsound mind. We, thoicfore, fiaino these 
issues, namely: — Is PransuLhram a peison of unsound mind? 
Do the defendants pi ovG that the suit instituted by Ills wife as 
his next friend is not for his benefit ? and ask the Judge of the 
lower appellate Court to take c\ idenco and find on them, and cer- 
tify his findings to this Court within tivo months* 

Issues sent down. 


(1) (1873) L. E 9Ch,S5. 
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Before Mu Justice CauJi/ acJ Mi Justice T\julji 
Za^ierNARAYEX SADASHIY IvALE.^ 

Rc(j illation II of Sa 54 — Fleajtr and client — Fleadeds ahscnce f}0m 

Goioi oicbig to Ills ienimmij aj^^Qintiamt a Huhonlinale Judge — > 
Ideccssniy cameF 

On the day fixed for ilie lieaiing of a &ui^, iiei^Iicr tlie plaintiff nor hi"? pleader 
was present ; the defendant not having been sei\e(I vas also absent. Plaintiff*^ 
pleader, howeveij scut intimation to tlie Couit in ^^uting that he had been aji- 
pointed to act as a Siiboidinato Judge, and as ho vas going that day to ioin liis 
appointment, he v as unable to attend the Com t. He, theiefoie, lei^uestod that 
the case should be adjourned till his letuin, oi that a notice be i'^sued to his client 
to enable him to make the necessaiy aiiangements foi the conduct of his case. 

that the pleader, having been tompoiaiily appointed to act as a Sab- 
oidinate Judge, \sab tmdblc to attend the Court in consequence of a ‘‘ necesbaiy 
cause uithin the meaning of section 51 of Regulation II of 18i7 , and as ho 
had sent tho necessaiy notification in wiiting to the Couit, the suit should not 
be dismissed, but adjourned for a reasonable time. 

KErEfiEXCE by Rao Baliddur Gaiigarthar Yibbnu Limaye, First 
Class Subordinate Judge of Belgaum^, luider section 617 of tbe 
Civil Procedure Code (Act XIV of 1882). 

The reference was as follows : — 

The plaintiff sued for rent of a house. When it came on for 
hearing, the plaintiff and his pleader were called, but both were 
absent. The defendants not being served were also absent. A 
repoit of the pleader vas later submitted to the Couit, stating 
that being appointed to act as Subordinate Judge, he in as going 
away that day to join his appointment, and requesting that all 
his cases should either be adjoiumed till his return, or, if this 
could not be conveniently done, a notice should be issued in each 
case to the party concerned to enable him to make the necessary 
arrangements for the conduct of his case.^^ 

The questions referred for the High OourFs opinion were : ■ 

1. Whether the procedure laid down in section 54, clause 1, 
of Regulation II of 1827, should be followed in such a case, or 
whether the suit should be dismissed for default ? 

^ Civil Reference, Xo. 2 of 1899* 
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2. 'Whether, i£ the said section bo applicable to the case, it 
is necessary to issue a notice to the pai ty concerned ? 

His opinion on the second rpicstiou was in tlie negative. 

Section 51 of Regulation II of 1827 provides as fellows; — 

if a pleader k unable io attend tlie Court in consecp^onco of indisposition 
or other necei^s<in/ {aiisCi lie sliall notify ilic same to tlie Court in Minting, in 
M-liicli case proceedings in the suit sliall be stayed for sucli time as tlie Court 
deems reasonable, to enable llie party to transfer liy endorsement or otherwise 
Ills povrer-of«attorney (eitlior tempoiarily or until the vsuit is determined) to 
anotlior pleader,” 

The reference was argued before a Division Ecncdx (Gaudy 
and Tyabji, JJ.). 

SaJasIiiv R. Balchle, as amiens evrm^ for plaintiff. 

J)aftatnja J. Idyiiuji^ as amicus curitv^ for defendants. 

Candy. J : — We tliink that the pleader, who was temporarily 
appointed to be a Subordinate Judge^ was unable to attend the 
Court in consequence of a necessary cause.’^ Section 54 of 
Regulation II of 1S27 was, tlierefore, applicable, and in accord- 
ance with the iirovibions of that section the pleader sent the 
necessary notification in writing to the Court. He could, under 
the circumstances, have appointed another pleader in his behalf 
under Civil Circular IS (0, but according to the practice, which 
IS apparently at present prevailing iii the Sub-Court, a pleader 
who is unable to attend tbe Court, owing to his temporary ap« 
pointmont as a Subordinate Judge of another Court, is not bound 
to appoint another pleader to conduct his ca^es in tlie Court in 
which ho was practising. As it is also the present practice for 
the Court to issue notices to tho parties in cases falling under 
section 51 of Regulation II of 1827, we think that there Avcrc 
in tho case, now referred by the Subordinate Judge, reasons, 
which he co^iid have recorded under section 98 of the Civil Pro- 
cedure Corle, for not dismissing the suit. 


Ordc'r accordingly^ 
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JBeJoi'c 2L\ Jttsiicc Co]uJ^i a, id J/>’. J* Fidtun* 

KISMOri,E {OEKAXVL Deflxevnt), Appellant, p. LAKSII- 
VNDAS R AGH{JJ^A1'Mr3AS akd others (original 

PlUNIIIFS), llEbPONDENTS." 

^l^roiijlarb (Jodii {Act XTF q/lSS2), <SVj. 53.0 — PahJic^ t'eUgloiis a^id 

(ihle irusl—CJutrdy — lUiidu leuip’’''^ with a dha) uiusJiala and saddiKtri aitacltnl 

ij it — Trr^fea—Coiisfrii^dive /ru'tfrc — Jlii UahuHj — llifjhb fo sve — Li ^ndailo/t» 

A IlitiEln bulk atoiiiiiUi ia lionoiu* oC the doity Shii Paiuluvaugj to wliLeh 
■\\ei*o attiehod a. dharmctshVa ami a sa,l<'iDa}t for feeding’ tiAvcUers and 
aliiH to Ik'' po jr. For Hio ui'iliitouauc ‘2 of tlio teiuplo and the ciuukies 
t 3iinoetcd with, itj he dodioalocl cerhan prnpoi’l 3 "by a deed of gift under which 
]\o coiibtituied himseU* a tru^stec for life and ni^poiutcd a paiir/i to act as his 
b(i(C3S'sors ill tlio trust Daring liis liro-thm. ho iiu.iiagod the teai[)]t* as pro- 
^ided in the deed. Oa liis death in I.S'jT, thnp.t?ifA did not take charge, 
hut hi, Fon (ilw defendant) «'i^snin'Ml tho nuna'i'nneiit. TI 13 temple vms 02 )en 
to the ilindii coiumuniU. 

In ISOt the jraijilri of the iein]»le and fis^e olh'U* worshippev.s of the idol filed 
tins suit^under .sGciion o30 oi the Code of Gi\ il rrocedure (Act XIV of 1SS2) 
uilh the siniv'^iion of tli.^ Advocate Goncial, fur rt‘mo\ing the defendant from 
the ni'inagcniont of the teuiph:; on the ground of his nusconduut and niis- 
nianagoinouL of tli > trust 2 ■n’opert 3 ^ 

The defendant pleaded {^hitev idt 0 that the propei^V v.is n >1 a public, 
religious and chai [table trust, that lie was not a trustee ' ih it. the ^dihitiis 
ha.^ no right to sU", and that tlu* -iiit was tiuic-haiTed. 

Held, 'i) that liaviiig regard to the fact that a c.n’iain nuraher of the puhl’c 
liad alway'.', used the leaiple; that Ihcre was all ached to it a dha)'ui>iAiCd<f^ and 
tint the suridus funds not r^vpurvxl f-ir thu service of the teuiple vrore. to be 
a2)pli<Rl to feeding tiai ellers and inninlaiuing a art, i\iQ intention of 

ilic founder Y, MS to devot:* tlio’ pi'opwty to public, ii*ligio is and charitcihle 
puiposGs ; 

(2) that altliongh tdui defend in t was u>\ apppjiiitol a trii-ioe, yet by 
hiking charge of the endowment, and piirporling to ininago it as t<nnple pvo- 
prity, he mad.’ himself a con.^iruciiie tr idciu and vras b.iblcj a.s •nuoIi, 10 the 
benefieiane-^ ; 

(3) that tlic plaintiffs wri'O entitled to maintain ihc .suit nn ler .section 539 
(jf the Code of Cl\ il Proceduie (Aer XJ V of ; 

(0 that the suit was iml tiuiodiarred, as with e^ory fr^i broach of the 
cuUbtructi'ie timt, or vhciiLuor the dir cep on of the Couit was deenio iieces- 
saiw, a fic«h can so ('f a* lion aro.^n 

^ AppcakXo 19^1 ISOS, 
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Applal from the decision of Y". H. CiOMe^ District Judge of 
Poona* 

Suit under section 539 oi the Cede of Ohil Pioeediuo (Act 
XIA^ of 1882). 

The plaintiffs sued^ with the sanction of the Advocate Geneial^ 
under section 539 of the Civil Proeeduio Code (Act XIA^ of 18S2 1 , 
foi the removal of the defendant from the management of a puhlie 
chaiity, and for the settlement of a scluine under the diiectioii'^ 
of the Couit for the future management of the charity* 

PI aintiffb alleged that there was a temple of Shii Pandurang 
in Poona wdiicli was built by defendant’s father Purshotamdas 
Ambaidas, for the use of the public, about fifty years ago. To 
this temple were attached a cUiarmai^idla and a saddiait* 

For the maintenanee of this temple^ for feeding tiavellers, and 
foi giving alms to the pool, the defendants father assigned 
ceitaiii property by a deed of gift, dated 18th December, 1859, 
under wbich lie constituted himself a tiustee foi liP»; and ap- 
pointed ^iijauch to act as his siiceessois in the trust after his death 

On 18th January, 1867, Purshotamdas executed another deed 
of gift by wdiich he confiuned and latified the piovhions of the 
foimei deed, and appointed a ra/pamh or head tirstee, undci 
whose advice and guidance the other tiustees weie to act in the 
managouient of the trust aftm his death. 

Purshotamdas managed the trust piopeity duiiug his life-time 
in accoi dance with the piovisions of the deed of gift He died in 
1S67* 

On his death none of the trustees appointed by him took chaige- 
of the temple propeity. The defendant (the son of Purshotamdas) 
took possession of the property and continued in management 
till 1S91, Avhen the present ^uit was brought. 

Plaintiffs alleged that the defendant wa^ wasting and mis- 
managing the trust property, and was acting in total disregard 
of the inteiests of the charity, Thej , therefore, sought to remove 
Hm Lorn the management, 

; Mamtiff No, 3 wxas the pijdri of tho temple, and plaintiffk 
s ..NoSr 1, 2, i, 5 and 6 were devotees and wmi shippers of the ictolj" 
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Defendant pleaded [hifet aliu) that the property in dispute was 
not a public^ x'cligious and charitable trust; that the plaintiffs 
had no light to sue ; that the suit was time-barred ; that he was 
not a tiustee of a public charity ; and that section 53) of the 
Cuil Piocedaie Code (Act XIV of 1882) did not apply* 

The Distiict Judge ovct-iuled these ohjectionS; and held that 
the defendant's coiiduefc wis such that it was necessaiy, in the 
inteiests of the charity_, to appoint tiiislecs and settle a scheme 
for the future management of the trust. A scheme was according- 
ly framed under the directions of the Com t, which wu's incor- 
porated in the deciec. 

Against this decree defendant appealed to the High Court, 

Battatrya J. IJyiuiji for appellant. 

Xagindas Tulsidas for respondent. 

DuLiox, J — The ciicmnstaiices out of which this suit has 
arisen are as follows — 

On the 18th December, 1859, one Purshotamdas executed a deed^ 
the material portions of which arc tiansktod as follows ~ 

** 1 am btcsonic old and am aged about 7 1 year^. As my jfii st wife s son J ugal- 
lidmie alias Bipubliai docs not conduct lumsjf in obedience to me, J do 
iiotff d confident odhei tliat lie will peifoim the eeiviec of the deit} aftei my 
de ith 01 that he \mI 1 be of .my seiviee to me. Toi these icabons, and becau'^e 
the pi Opel ty which I gawe away xu gift h my self-aeqtnsition, I had no 
xnce&ital estate, all my belongings aie my uw ii acquisition— Know mg thi^, 
with the object that the estate should, be de\f>led to good pmposesfoi seeming 
ahation, I gne away in the name of Knshna to Shu Panduiang Miuti, god 
of gods, of m} fiee-w ill and accoid, the piojieiti, moveible ind immoveable, 
as set out below 

1 The temple which I have bn It. 

All the above piopei ty is dedicate I to Sliii Pandin ang Bev , the gud of gods. 
Xeither 1,1101 any descendants, iioi my ci editors, noi anybody cKe has a 
light 01 claim to it. In the sud temple thei^e is a two-stoiied sopaforthe 
to lodge in. Xovw, the piiosts Keshavbliai and Bhanbhat and tlioir 
motbei Pajaliai and Yitbal live iheiew horn I had appointed as the piiests. 
But if they misconduct themselves, others are to be appointed in their stead. 
To defi ly the expenses of oSeriiigs to the deity and the light iieai the idol 
Es. 3-8-0 aie to be giv^'en aw«xy evoiy month, and a dhotar joda with Rs. 4 a 
yeai and to EnMimiiii Rs 5 nnd a yinM* Tims with these items to defi’ay 
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tlie espenfees, tlie gocVfe £iDd ttil.al i^yja is ] eifoimcd. The ^uju'n 

Iia& Tio concern in the othei thingfei. 

‘‘The other expeiicUtme to ]>e iiicinicd is a& follows 

“ Ibese are to he met by the rent ltdh‘^c<l fium the Lenses mentioned above, 
Aftci nrj death, the^a/ic/i naintd below me to icaliso the leuts of tlie houses 
and after incmiing the e^pell-cfc ntcestai> for repahs, dc ,to apply them to 
the aho\ e purposes. Out of the balance, tla^ ellei > arc to be fed and a sachl vcn f 
is to be hept which I shall do during in} life After m} death, the iJtmch men- 
tioned below aio to conduct it. 

“ I hu'vckept a shop in the name ol Vitlioha in the shop in wluch I In c. The 
house is dedicated to Natlip, god. of gods of Tide} pur. llie capital of the 
shop has been Cl edited in the name of the g<jcls* I liavc been sening as 
gnmasta in this shop. 

‘‘The leniuncration fur that is lib. 225, which I shall take and manage the 
shop with honesty and &el^e its inteiests. Shii Yithoba, god of gocl«, is the 
owner of the piofits made in the bnsiness. I shall accoidingly manage the 
shop during lu} life- tune. And during m} life- time I shall manage the proiDcrty, 
both immo^ cable and iiio\ cable. After that the named below^ are if** 

continue such management foi e^er. With this object, I ha\ o named the 
2 :aticlh ^ * The said j9«}2c7i aic to 

rcaliyc lie icnt and to conlinut the dhcn^noJci U^a for e^ei. Alter my death 
the abo^e named jpancli should take the lent and spend the money with ecu- 
noiB}. iN'one of them should misapjaopiiato the amount oi appl} any pait 
of it to his owm use. Thc^iaacA are to supti\iso the e-state and its imoine 
and to spend as abore detailed. Th^s m all the light of tlie jmnt/i, Shii 
Pandiuang is the ownei of the whole estate including the shop, 

^ ^ ^ 

‘‘Duiing im lifc-iiine I shall manage the said houses, sites and the temple, 
lealize the rents and spend them as aboi e. Aftei my death, the jtanch aie to 
deal with them as owncis. To the said houses, sites, temple, mone}, and 
je^elleiy and pots, neither I noi my heiis, descendants, cledltOlt^, or execulom 
or wife oi an}bocly else has any light, Shii Pandurang, god of gods, tl e 
ow'iier for et er. The 'paneh arc appointed to cairy on the v ahh at. 

The maintenance and suppoii of mj Jugalkishore alias Papubhni and ni} 
Wife is piovidcd for in my TyaMisthapatva. All the deiads are set out the; Aa}" 

Again on tlie IStb Jannnry, 1807, Ptirslioiam rxcciilcJ nnofcbor 
deed or vyavastbapatra to the i'ollowing effect 

‘•As til-, iempk of Sbri Paudiraug Jia^ botui built rogetlur wiilitiio outdioufto, 
sU., the same should be in w'orkirig order, i, tliorelbiv, gave ovoi- in chraut v 
to Shii PanduriiUg three hfaiscs^ iC)gcih(‘r wiili the compound tiie. The 
biu.l deed of gift was cxceub d on Margsllh^p Shud <), Shake IT-Sl . I have no 
ownership over them. In ovde ' that the w'ca.'?h'j) of tlic dc-ily may be duly 
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porfornietl and tlut tlieie m\y be n'livchja^ Li , i with two '•toiuju lia*? 
been built, &c» * In the deed of gift 

apijointed to manage. Of the^o Slulli>m a is dead Thus theie aie onI> 
foul mcaibei's of and theio is no f>arptacli I, thorefoi’o, appoint 

Yi/ianngun Aya the oth snrpnn^h. The following gmtlciiion with the 
addition of Yi/Luangtun as sa'^p'inoh aie competent to realize the icuts, 
remove tenants, dc. Dm mg my lifo-tiiac I shall h>ok to the management 
myself. After ms the said with the advice ol surpanchy shall contiime 

the management. Xobody e^ae is to have an} voice m it/’ 


Pacsliotam tied in 1S67. Dining Iu& lifc4ime lie mauagod the 
temple as provided in the deed, but on his death the imuch did 
not take charge^ and his son Bapuhhai assumed the management 
In 1883, the members of the pativJt filed a suit to eject Bapiibhai, 
but it was rejected as time-barred. However, in their dcei>iun 
on appeal, the High Court remaiked that the question whether 
the defendant could in fact bo regarded as a trustee for the 
temple and be rcino\ed for misconduct was not before thcMU — 
Kitj)timwami v. j 2 igulkishoit^^\ 


1S50. 
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The present plaintiffs lia\c now filed this suit relators under 
section 539 of the Civil Proceduie Codo^ with the sanction of the 
Advocate General, and in the inteilocutory judgmoiit of the 
15tli April, 1896, this Court held that the clvim was not barred 
by the decision in the former suit. "Wo agree uiih the District 
Judge in thinking that, if there is a validly constituted trust 
created for religious purposes, the plaintiffs have such an interest 
therein as entitles them to sue with the consent in writing of the 
Advocate General On this point we have nothing to add to 
Mr. Growers remarks. 


Tlie next question to be considered is whether Pur&hotam as 
competent to create the tiust. Tn the deed of 1859 it is recited 
that the property is self-acquired, and the only evidence to contra- 
dict this statement is that of the defendant himself. This ga id- 
encG is not, we think, sufficiently leliable to justify us in disbeliev- 
ing the statement in the deed which more probably represents 
the real facts of the case. The defendant has never disputed 
the fact of the endowment, and in this appeal it has not been 
disputed that both the deeds are genuine. He admits that the 
(1) P. J. ftu 1S92 p. jryo. 
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temple wab built by bis father fifty-five year>s ago and that the rent 
of certain houses is to bo spent on it, and his acquiescence for 
so long a period in the principal provisions of the endowment 
furnishes a stiong ground for belie\ing that in making it the 
father was dealing with his own funds and not with joint funds 
or pioperty. 

The endowment itself, \ve think, has lightly been treated as 
for public, religious and charitable pin poses. It was contended 
that under the deed it wos only intended to endow a private 
temple for the nse of the family and not for the public. But 
liaving regard to the fact that a ceitain number of the public 
have always used the temple, that there is attached to it a cJhanna- 
slidla, and that the surplus funds not required for the service 
of the temple were to he applied to feeding travellers and main- 
taining a mdiivadj we think it is clear that tile intention of 
the founder was to devote thopiopeity to public, religious and 
charitable pin pose. 

l;astly, we think that although the defendant was not appointed 
a, trustee by the deceased, yet by taking charge of the endowment 
and purporting to manage it as temple piopertjq he made himself 
a constructive tiustee or, to adopt the phrase occasionally^ used 
in English decisions, a trustee deson His deposition shows 

that ho knew the property ivas deiotcd to the temple and be 
applied to tlie Municipality^ to exempt it from taxation on the 
ground that it was deiasthan. In Manoliar Ganeslt Tamhehar 
JjCilhmliam Govlt)(h(Uid-\ West, J., in discussing the position of 
persons who, while holding propei ty dedicated to religious pur- 
poses, denied their liability as Iru^tces, ‘='aid . ‘‘^Tho^^e who take 
physical possession of the one as of the other kind of property 
(cash, jewels or land) incur thereby a responsibility for its due 
application to the purposes of the foundation — compare Or Iffin V. 

j Mulhallcii V. Mcrii i AJic.i'dcev T<.k]i Council v. ALer- 
<lee,i Tln'y arc aiiin’cr<xl)Ic a- trustees evc-n though 

they have not consciously accepted a trust, and a remedy may 
be sought rgiiinst thc'.ii for nmhidmleistvation Ijy a suit open to 

W Jlc,pe\. n$50' n Boav, ISJ. V> (I'OI; 1 riOt. i. Lcf , S-IC. 

c: 2J7 la y. 2Gj. (■) ■ 1S‘.]) 3 D.. & War., 317. 

<■'' (1577} 2 .\jip. t'vs , 5U. 
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mj one interested as under the Roman system in a like case 
hy means of B>pop 2 ilarh aclio!^ The principle contained in tliis 
passage seems \applica1)Ie to the present case. The property 
appropriated to this devasthan lenmins the subject of a trusty and 
the defendant nlio, witlioot anthorityj undertook its management 
is liable to the bcneficiaiies. An express decision on this point 
will be found in the case of jRculJuwi v. SicldalV^^ in which a lady 
whOj without authority^ had assumed the duties of trustee was 
held liable. In that case Vice-Chancellor Shad u oil '=aiJ as fol- 
lows (p, 305) : — Kow I must say that it would be a most glaring 
violation of justice if I weie to decide that she was not answerable. 
If she had pleased^ she might have refuaed to act : but, as she 
assented to act she was bound to act propeily, an<l she cannot 
screen herself from the consequences of her acts, merely by 
sajing that she was not authoii/ecl to act.’'* 

On appeal the same doctrine was enunciated equally cleaily b}’' 
Lord Cottenhain, L. C.^ as follows There is indeed no ques- 
tion about it : she took on hei^clf, as the decree recites, to act as 
trustee ; and if a i:)ai^y takes on himself to act as tiustce and to 
sell a tiust estate and rccehes ihepnrcliasc-money, it will not do 
for that pai ty, hether the purchuse^money i cinains in hi^ pocket, 
or he hands it over to somebody eht , uudei ciicuinstaiices that 
leave him liable, to say * I do not think that, under the cheum- 
stances, I was, sti ictly speaking, atrustee ; soinebo ly else wa^, and, 
therefore, 3 on, the paitj^ wlioh cestui (p e It mi^ cannot call on me 
for the payment ot the purchase-money.^ It ]s quite clear that 
could not be listened to.’"’ 

We think, then, that the plaintiffs are entitled to maintain this 
suit under section 53D against the defendant. We are also of 
opinion that it is not time-barred, for weconsidei that with every 
fresh breach of the constructive trust, or whenever the direction 
of the Court was deemed necessary, a fresh cause of action arose. 
The wording of section 53D is clear. The public may tolerate for 
a time inegularities in the management of the endowment in 
which they are interested, but they do not thereby lose their 
rights, for the law expressly provides that whenever the diicctioii 

(u tlS48) 1(1 Sim , 297 at p m, (2) (ino; 1 and G , G07 at p. C21. 
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oi the Coint 13 tleimcd ncee^saij they may with the pioper 
^.anction mstitatc a suit. In the picbeut ca^e clii ections aic clearly 
necessuy, as the clefonclant disputes his obligations and has mis- 
managed the property as explained by the Dish ict Jurlge. Ne 
objection was taken in argummit to the details of the scheme. 
Wc confiim tlie (Uciee v,ith eo^^ts. 

Decree cor^fninuh 


APPELLAl^E CIVIL. 


Before Mi Jusiite Oandij and Mi.JiiBtac Fulton. 

MOHXDffi AHUOTHFES (oRIOIML DEiB^I>i^^8), APPrLLAS^TS, V. 

SHIYLIJfCl^PPxl (OSIGINAO Tlaixtiff), Elspondent* 

lJasement--Ousfi7ntr/ n rf its— Custom of hmial-Loaal custom— BigM 
d aimed hy a cf^rtain ^ect o^i oj jMultoiiedanb to huny then dead in a cc'itain 
lotaliiy—Btgl i ofhnrial 

Wlieic a certain section of ilio Milioincdm community Ivil been for mauv 
jearto lu tlie Iiabit of Liii} ing then do id iioai a daiga in phuitiff'b laucb and 
the sued foi an injanctioii lestiaining them fioni cxoicismg this light 

HI future, 

Ilild^ tfiat the light of biuiil olaiiued by tho defend uit* wib not an en^c- 
nient, but a cusiomaiy light, iihich being coiifint d to i limited clasb of pei'sCiiS' 
and a limited aio i of land, tv as sufficiontl^ ctitam uid leison ible to be rocog- 
luzcd as a T alid local custom. 

Second appeal from tho decision of L. Ciump, VssistanlJiidge 
of Sholapur-Bijtlpur. 

The plaintiff sued foi an injunction restiaining a ceitain divi- 
sion of the Mahomedan eommiuiity at the village of Bdoo\iCdi 
from burying then dead in his land. 

The defendants pleaclcLl that they had been buiving their deail 
111 the land in dispute for over a lOO years; and that tlie}’ ]iad 
ac(][iurod an cu'^oincnt by *^11011 continued usci. 

The Subordinate Judge found that there was a darga in iho 
land 111 suit, that there wore several toiuhs lound about tho 
darga, and that the defendants had boon exercising the light (d 
burial fnr a long time beyond the lucuiory of any living man.. 

' Sccoi.d VppcabNo ill of 1S9S. 
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Hej thcrefoie, held that the easement claiiiie<l by the defendants 
was piovedj axid dismissed the suit. 

On appeal^ the xV&sislant Judge icMi-cd ilic fiist Couit’s 
deci'ee. In his judgment he said : — 

do not, liowe%ei,tIunk tliat defendants cm he held toliaie ac{|uiied .ai} 
piescriptnc iiglit. The light idiich thej claim is cleailj not an c ‘i^ement 
in fact, it does not Leu the smallest loscmblance to an easeu ent, reithei can 
it he &aid to be a ^pfoflt a p^end'fe ’ The reasons winch lead me to hold that 
sneh a light as defu dantb ilaim cannot be acqnned b^ ] lestiip^ifn are tbc«e 
JFiisf, they do not set any limit ^haterti to the '-pace iihich they wish to use 
as a bin lal-groiuid , tlie\ a^, me entitled to biiiy om dead in Simo;^ 
Xos 1134 and 1185 ’ (foi the lattci see companifii ipjeal Xo. 100 of 1896). 
It IS impossible that an} light can ]n\e been acqinied b} immemorial nsa^c 
to btiiy coiiiscs in aicas which aie enh modem cou'^ entionc< Ihcie is not the 
sm illest attempt to limit their light in any ^a} , and it is ob\ mus that sciioiis 
inpiry must losult to planitifE if the \\hok of h s land is to be used foi this 
} 111 pose 

“ it IS peifectl} cleai that the c\eic3»>o of this so called iighSif 

persisted in, 'eull ultimatel} destioy all the piofits to be dcii\ed from pi iintiif s 
land, as the whei &ni\o} numbei \m 11, in the com o < f tin o, bo ctitiod with 
tomb-stones ^ 

I find no inst mcc of any sirailai light being leiogiu/ed h} a Coi it of Liw 
in India The case ^\hlch appeals most similai is tlui of The Sit) eta) if of 
SMofot India X. Mafhnidhhai ((1689) 14 Boin , 213), but the circiimst xncc> 
tlieie arc diEeieut , m that case it wa> held tint th inhabit uits of a \ ilhgc ooi Id 
acquire a right to gia/e cattle by inc?5tiiptioii as ag<tiiist the Crouii. Tlio m 
habitants of i Milage foim a coiporatc unit, and the light of pastiuc is not out 
which entirely destroys too pioduce of the giouud. Hue ue lia\e an un- 
defined numbei cf poi'-ons belonging to a xiai^icnl it division of the Maliooied ms 
of the village asseitmg a picsciiptuo ii„ht i\hidi, s I hue shown, must 
eventuall} destioy plaintiff's piofit of his land In othei re^^pocts, the la'^o I 
have quoted is an authorit} foi holding that the plea set up h} the defend ints 
IS bad on account of its vagueness, ah the} have entuel} f uled to point out 
over how much of the land the} have acquued the light wlmh they cUiin. 

“I, theiefoie reveise the decree of the lowci Cc uit and oidei that a peipetinl 
injunction, issue to defendants lestiaining them funu bur v mg then d^id m 
the land.’* 

Against this decision defendants piefeired a second appeal 
to the High Court. 

R. A. JDtsai for appellants (defendants) —It is found as a fad 
that the defendants ha\e been buiying their dead in the land in 


1809. 

HoiitniN 

V 

^TIIV 1 IK- 
GV.PIA. 



THE TjVD'iAX law KEFOHXa [VOL. XXIIT- 


(jOS 


l^iiX 


MciUlHN- 


r. 


cJArr V, 


'.ml fioui tiuic iiiinieniorial. They have tl\us acquired a liglii iu 
\]\Q nature of a cusLomdry easciii(‘nt. 1’liat Mich a right cau ho 
hcquircd by prc'^criptloii is shown hy section 18 of the Easennent 
Act (V of lSS2)'—Mcnun(hi> v. Kuar Sen'^'^ 'y Kiun* Se/h w Jlan- 
-i ; Filch \\ Boo itofj ; Ea^l of Co> nVot/ v. V/lilcs ; ‘Miteliell 
on Easement Act. page 1G8 ; on I amiiaiion and Prescrip- 

tion. pages 100, 401 (3i'd edition). 

!). I\ Kirloshar foi respondent (pLuntiif) : — The right claimed 
by the defemlants cannot bo acquired by proscription. It is not 
ji ouatoinaiy light. The alleged custom of burial is botli uncertain 
and unreasonable. The defendants do not set any limit to thii 
space which tln^y want to use as a bin iai -ground. If such a 
right were alloived, the whole of our land wdll in course of time 
become quite unfit for agricullural purposes. It will be all 
coV(‘ied over witli tombs. Such an unreasouablo custom will 
not ]jc recognized in a Court of justice “-’7lVr^r Sao v. ; 

LhUhuiOi.jvd ISinf/lt v. 

En roXj J.: -lu this case the kuDieJ Assisum Judge has found 
thnt it ii ‘•.uti&Factorily ObLiblidied that a certnin division of the 
ilahomcdaiis of the village (of Bag'',vadi) have been for many 
years in lli<i liahit oi ])iirying their clodd, as occasion arose, round 
about the daiga in the land in dispute. But he ha^ granted the 
plamtil'T’^^ claim for an injiinctioii vostraining the ded'endanis 
from biuying tludr dead in future in any part of Survey 
Xo. 1134, first, because the defendants do not set any limit 
M’halcN or to the ".pace which they wish to use as a burial-ground, 
amlj secondly, because it is perfectly clear that the} exercise of 
this so-called right, if persisted in, will ultimately destroy all 
the profits lobe derived from plaint 111% land, as the whole survey 
number will, in course of llnie, be covered with tomb stones. 

Now we agree with the .Vssisfcanl -Judge that the right claimed 
by the defendants is not an casmuent, as it is not dependent on 
the possession of any dominant heritage- But by section 2(j of 
Ilcgnlution IV of 1^-7 the Courts arc bound, in the absence of 


0 as:)3)io Ar..,378. 

V-': (1805) 17 All, S7 at p. 9 i. 
(179o) 3 K. Tl , 12o. 


'i- (1S(>3)9L. T. (N.S.),3S1. 

(1805; 17 All , 37 
■:* ) AB52) 9 Cal , CDS. 



VOL* XXIII ] 


BO]^CBAY SERIES. 


661 > 


Acts and Regulations, to decide according to the u^age of the 
country, and the validity oE custoraaiy rights other than ease- 
tnents is preserved by section 2 of the Easements Act* We fully 
concur in the remaits of the Allahabad High Court in Knar Sen 
V. Mamnian^^'^ on the subject of customary rights. As they appear 
to state the law very clearly, we think it advisable to quote 
the passage (p. 91) at length — 

'^As such a local custom as is now set up on behalf of the 
defendants'"^ (the right of using a ceitain chabutra a-i a sit- 
ting place and daring the Mohan am of exhibiting thereon the 
Hanas^ and ' alums ^ and placing a Makht" on it) ^^excliide^* 
or limits the operations of the general rule of law that a pro- 
prietor or other person law fully in the possession of land, and 
whose rights are not conti oiled or limited expressly or impliedly 
by Statute lawq by grant, or by contract, has an exclusive right 
to the use or enjoyment of his land for all purposes not injurious 
to the lights of his neighbours, it is necessary that those setting 
up such a custom as that in the present case should bo put to 
strict pi’oof of the custom alleged by them. A local custom to 
have the effect of excluding or limiting the operation of the ' 
general rules of law must be I'easonable and certain. A local 
custom as a general inle is proved by good evidence of a u&ngo 
which has obtained the force of law within the particular dis- 
trict, city, inohalla or village, or at the particulax ]ilace, in 
respect of the persons and things which it conceiiis. Wimre it 
is sought to establish a local cu'^tom by w^hicli the residents or 
any section of them of a particular district, city, village or place 
are entitled to commit on land not belonging to or occupied by 
them, acts which, if there wa^ no such custom, would be acts of 
trespass, the custom must be proved by reliable evidence of such 
repeated acts openly done, wdiieh have been assented and sub- 
mitted to, as leads to the conclusion that the usage has, by 
agi’eement or otherwise, become the local law” of the place in 
respect of the person or things w”Heh it concerns. In order to 
establish a customary right to do acts w'hich wmuld otherwise be 
acts of trespass on the property of another, the enjoyment must 
have been as of right, and neither by violence nor by stealth, 
a) (189o) 17 All , 87. 
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nor by leave asked fi'om time to time. We cannot in tkesc pro- 
vinces apply the principle of the English Common Law that a 
custom is not proved if it is shown not to have been immemorial. 

To apply such a principle as we have been urged by the coun<?el 
for the appellant to do^ would be to destroy many customary 
lights of modern growth iu villages and other places. The 
Statute law of India does not prescribe any period of enjoyment 
dming which^ in order to establish a local custom, it must be 
proved that a right claimed to have been enjoyed as by local 
custom was enjoyed And in our opinion it would be inex- 
pedient and fraught with the risk of disturbing perfectly rea- 
sonable and advantageous local usages regarded and observed 
by all concerned as customs to attempt to prescribe any such 
period. In our opinion, a Court should not decide that a local 
cu'stom, such as that set up in this case, exists, unless the Court 
is satisfied of its reason iblcaess and its certainty as to extent 
and application/^ 

Xow that seems to us a \ ery fair statement of the law on the 
subject, but when appljing the tests of reasonableness and cer- 
tainty wo must look carefully to the circumstances of the case 
and not be led too easily to hold that a custom is bad because 
the parties ha^e failed in their pleiclings to define it with ac- 
curacy. Here the defendants have, it is true, failed to set any 
limit to the sp'icG which they wish to use as a buiial ground. 
But w’C must not confuse their wishes and their rights. They 
wi4i for the privilege of bmial all over Survey No. 1131. Their 
light aecordmo to custom as found by Assistant Judge seems to 
be tD bury round about the darga. Because they fail to prove 
all i lu'v wid), there '-.i.eiiK no reason for (Icnying rhom Lim rights 
which they est ihli-^h. A plalntUr may claim lls. L,000, but if 
the CMdcuco diows th It li(‘ is only enLiiled i > j?s. ICO, ho will 
got a doerco for Lhi latter sum albeit his chiiin a.s '^iat'.<d is not 
iully pi’ovocl. Wlrd then i*^ the uueertninty comiectfl wltli this 
right of burial ''' Tiicre i^ no iinccrtaiuty Vi< lo tlio cla-s of per- 
sons who hevo been in the habit of burying uem* t;io Oarga. It 
IS not cLmed that ihc /ujfoudants belong to tliat class, 'riioro is 
no uncorcainly as to the nature of ihc cusioiii whicli lo bury 
as occasion aiascs near the dargd -not of course in the tombs 
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previously occupied — but in the land described by the Assibhixit 
Judge as round about the dargd. Idie only point which can be 
said to be uneei tain iclates to the limits within which burials 
must bo made. Those limits have nob been defined. But we 
think that they are sufficiently indicated bj?- the restriction of 
the light to a limited class and by the obligation to bury' near 
the dargd. As some definition now seems necessaiy Giving to 
the unreasonable claims sot up by the dei'endant'^^ we think that 
it call faiily be drawn froiii considerations of necessity and pro- 
ximity to the davga. It is easy, of course^ to see tliat theio is 
no custom of burial at a distance from the darga. It is equally 
easy to see that there is a custom of buiial near the dargd which 
the plaintiffi is not entitled to disregard, Tha light then may be 
<lefined as that of the buiial of members of the class as near the 
darga as may be. On this point the remarks of Baron Cleasby 
ill Hall A, NuUingham'^'^ seem applicable* Looking to the 
nature and oiigin of such customs it would be unreasonable to 
expect any precise ceitaiiity as to wdiat should be enjoyed as a 
matter of right. If at the present time the inhibitants all met 
to discuss and determine such a matter^ it would be iinrca«onciblo 
to expect them to bo very precise as to the enjoyment whith 
they wmre to have/^ In the present case if tiio ciders of the 
\ illage met, all they could -^lay ivould b(' that a ceitam number 
of Mahomedan families had long been in the habit of bui 3 ing 
near this claigd. But wo think that would bo enough. It would 
be unreasoiiablG to expect of the defendants greater ce^caint3^ 
The plaintiff, liowcicr^ may fail! j" claim an in] unction roslrain- 
ing them from using their right of buiial in a manner to do 
more injuiy to him than the natuie of that light lequiicSj or, in 
other ivoids^ he may ask that lliey mny be compelled to bury as 
near the dargA as possible. 

Next Ave have to consider the second objection and say 
wdiether this lustom of burial can bo disalloived as unreasonable. 
We hesitate to arrive at such a conclusion. Amongst all races 
that bury their deacB this right of burial in a particular locality 
is one that is most dearly piized, and although the plaintiff-^s 
land may be rendered practically useless^ if these tombs arc 
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multiplied exceedingly, tlie contingency seems too distant to 
Justify the Courts in summarily putting an end to the right* In 
Hall Y» Nottingham the possibilii'y that the custom there set up 
might have the eifoct of taking away fiom tho owner of the 
freehold the whole use and enjoyment of his property, was not 
thought a sufficient ground for disallowing it. If a custom 
which allows all lawful plajed on another personas 

land at all times of the year is custom^ ^ 

seems impossible to hold that the limited custo^ 
the defendants is had. The ciiterion of '^reasonableness' 
which the ease of Lutchnceput Singh v, Saduulla N'utshyo^^'^ was 
decided, may have been a good one as legards the alleged light 
of an indefinite number of persons to fish in the Bhils of a 
piivate owner j but it cannot be extended as a matter of law to 
all customs ; for, as shown in Hall v. Kottmgham, a custom may 
be good though its exercise may have the effect of depriving t/ne 
ownei' of tho soil of the whole aso cind enjoyment of his proper tjx 
Heie the defend mts are entitled to claim for a limited class the 
light of buiial in one corner of a field near a darga. The m We 
possibility that after many yeais the number of tombs may h#S"e 
increased so much as to deprive the owner of the use of his 
or of a largo portion of it, seems loo lemote to enable/ us to 
describe as unieasonable the custom in dispute, 

therefore, amend the decree by cliiecting that a plrpefriial 
injunction issue to defendants lestrainmg them from lAuzyino- 
their dead in Survey No. 1134 otheiwise than as authoi^ctl by 
custom, namely, of bmying near the darg.i. The partie^s seve- 
rally to pay their own costs thioughout. 
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APPELLATE CIVIL. 


Before Mr JuMoe Candij and 2h\ Jmiue BtiUon* 

MAiSTGALDAS (original PrAiisTirr), Applicant v JEWAIN'E iM 

AND OTHERS (oBIOlNAL DEPENDANTS), OPPONENTS'^* 

8peoifio Ji^ehef Aot {I 0 / 1877), See, 9 — of loay^ImmoieaUe proper fi/^ 

Hi flit of^mi]} IS not immovcalle inopeifij ibithm the meamng of section d of 

the Act, 

A light of way is not immoveahlo pioporty ” witlim the meaning of section 9 
of tlio Specific Belief Act (I of 1877). 

AppLiemoN under section 622 of tho Civil Procedure Code 
(Act XIV of 1S82) against the decision of Ecio Saheb S* B. 
Gadgilj Subordmate^udge at Eassein, 

The applicant filed a suit under section 9 of the Specific Relief 
Act (I of 1877) to bo rcstoied lo the possesbioix of a right of way, 
which, he alleged, was obstructed by the defendant’s erecting a 
wall across the way in dispute. 

The Subordinate Judge of Bassein dismissed the suit, holding 
that a right of way was not included in the term immoveable 
property in section 9 of Act I of 1877. 

Against this decision phxintiff applied to the High Court under 
its Revisional Jurisdiction. 

A rule nisi having been giantod, 

Imeiaiitf (with him Maiielshah J chan cjir shah) showod cause# 

Macfheuon (with him 11. U, Besai anl i>. F, Bastiti) contra, 

CiNDY, J. : — The question is whethei a light of way is ^^im- 
moveable property within the meaning of section 9 of the Spe^ 
cifio Relief Act according to the definition in the General Claifses 
Act. I agree with the Siiboi’dinate Judge that a right of way 
is not a benefit to aiise out of land,'*^ but it does not. therefore, 
follow that a right of way is not immoveable property. The 
word ^ include ’ in section 2 of the General Clauses Act is enumer- 
ative, not exhaustive. A right of way would certainly seem to 
be an interest in immoveable property. But whether an ease- 
ment proper (such as is the right of way claimed in this case) 
can be strictly said to come within the definition of immoveable 
^ Apx^Iication, Ho# 209 of 1898# 

H 794-4 


1899. 
March 2. 



674 


1S99, 


THE INDIAN LAW REPOBTS. [VOL. XXITI. 

property or not, there is, in my opinion, something repugnant 
in the subject or context o£ section 9 of the Specific Relief Act 
which prevents such an effect being given to the ‘definition. The 
repugnancy arises because it appears that the nature of the 
relief provided by the Act is repugnant to the character of the 
property in question. The nature of the relief here must bo by 
injunction. In a case like the present one, if the suit will lie, 
and if the Subordinate Judge finds that the plaintiff has been 
dispossessed of his property (his right of way) within six mouths, 
then the Subordinate Judge is bound to give a decree awarding 
him possession of the property, that is, the Subordinate Judge 
is bound to grant an injunction, i/-., byprei'onting defendant 
from obstructing the right of way. But the granting of an 
injunction is, under Part III of the Act, subject to certain re- 
strictions. It is subject to the discretion of the Court (section 
62). It can only be granted where tlio invasion of the right 
is such that pecuniary compensation would not afford adequate 
relief. It is possible to imagine a case where a right of way 
has been obstructed, but there still exists a right of passage for 
plaintiff, though over a longer way, and the Court may deem it 
proper to allow.the obstruction to remain and to award pecuniary 
compensation for the diversion. In the case of another ease- 
ment, vts!,, right of light and ah', there is a course of decisions 
holding that, if possible, pecuniary compensation should be 
awarded instead of an injunction to remove the obstruction. 
But the only [decree available under section 9 ir a decree for 
recovery of possession, that is, the Couit has no option biff to 
grant an injunction. This difficulty docs not arise in the case 
of a right of fishing. In the case of such an incorporeal right, 
possession, though given by means of an injunction, is, in prac- 
tice, habitually awarded to a .siieces.s£u] plaiiitifT (see remarks of 
Pigoi, J., at bottom of p. 559 of l.Tj.B., 19 Calc.). Admitting, 
therefore, that a right; of way i-, speaking generally, iiniuoveable 
property, T hold that it i-, not surli within tlic ierms of section 0 
of the Specific Relief Ad'. Rule discharged with costs. 

Pomx, J. : — I concur with luy learned colleaguo in thinking 
that section 9 of the Specific Boliot Act is not applicable to the 
removal of an obstruction to the enjoyment of a mere easement 
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such as a right of way. It is uunecessaiy for the purpose of 
deciding this case to e^^prcbs any opinion as to its apidicability 
where a person entitled to a right of fishery has been deprived 
of its use, for there seems to be little analogy between such a 
lights which can be enjoyed independently of other property, 
and an easement which is appurtenant to other property. The 
phraseology of Indian legislation and decisions has for a long 
time sanctioned the use of the words possession and disposses- 
sion in connection with incorporeal rights capable of independ- 
ent enjoyment, and it may, therefore, fairly bo argued that such 
rights come within the scope of bectioii 9. But it seems to me 
that when a person is obsii acted in his right of access to his 
property or in the enjoyment of light and air or of other amenity 
connected with that propeity, it would bo an abuse of language 
to say that he was dispo^-sus^ed (»£ iinuio\eablc property. Such 
a ri^ht, wdiich caiiaob ha trausL riod apart from the dominant 
heritage, doc3 not appear to com ^ ^vithiii the term property 
as used in section 9. It was argued that this right of way, 
wdiicli is described as an easement, was an interest in land, but, 
if so, it is an interest entirely dependent on the possession of 
the property to wdiich it appertains, and cannot be possessed 
apart from it. It is a light appurtenant to propeity, but, taken 
by itself, does not seem to me to como within the term property 
which, under section, must be property capable of separate 
enjoyment an inclependenl light. It has never, so far as I 
am aware, been hold tliai the enjoyment of such a right can be 
enforced by a suit under section 15 of Act XIV of 1859 or under 
section 9 of the Specific Relief Act, and I agree with Mr. Justice 
Pigot^s remarks in Fada Jhala w Gour Mohui Jhala^^\ that the 
decision in Raio D)j%l Bose v, Krislo Gohind 8eui^^ is correct, 
and that the section is inapplicable to easements. In Gujarat, 
by the custom of the country, a light of privacy can be aetjuired 
by a house-owner, and if some one opened a wdndow in his wall 
and thereby in violation of that right ovei looked his nelghbouris 
premises, it would hardly be argued that that neighbour had 
been dispossessed of property. But if the phrase bo clearly 
inapplicable to a negative easement of tins kind, it is difficult to 
see why it should be more applicable to a positive easement such 
CD (1892) 19 Cah 541 at p. 559. (2) (1872) 1? Cal. W. B., 70. 
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as a right of way. In the one ease as in the other a right affect- 
ing another personas property exists, and the fact that section 9 
cannot be used for the vindication of one kind of casement leads 
to the belief that it was not intended to apply to any easement. 
Had there been such intention, language more suited for the 
purpose would, I think, have been used. 

I would discharge the rule with costs. 


APPELLATE CIVIL. 


Before Mr, Justice JParsons^ Avthuf i^hUf and 2Ir. Jmike Ranadc, 

BHIMBHAT GOTKHANDI (origin vi vnt), ArPELiANx, v, BELL 

KAIIBHAT AND ANOTHER (OBIGINAL PLAlNTirrs), IvLSrONBENTb.^ 

J^ensions Aci (JS^XIUof IQ71)^ Secs, 0 and IhU — Male framed tender 
the Aet'^Siiit fur )eQO'oer^ of rar^hdban alloicancc — 'Collector’s certificate 
— CanceUaiion of certificate hij Mewrae Commissioner, 

When a certificate is granted by the Collector unde i section G of the Pen- 
sions Act (XXIII of 1871), the presumption is, until the contiary is shown, 


Second Appeal, No 306 of 1898. 

(1) h'ections 6 and 11 of the Pensions Atb (XXIII of 1871) 

6. A Civil Court, otherwise coinpetenfc to try the same (suits i dating to pciisioiK 
or grants), shall tahe cogni/ance of any such cUini uxjou loceuii^ a ccitifieatc from 
such Collector, Deputy Commissionei, or other ofhetr authoii/edm that behalf that 
the case may be so tiied, hut shall not make any older or tleoice in any suit nliat- 
ever by %vliich the liability of Govermneut to pay any sudi pousiou or giant as 
aforesaid is affected directly or indiiccbly. 

14. The Chief Controlling Kevenne Aiithoiity may, with the consent of the Local 
Govcriuuent, from tune to time make riiks consi'^tout with this Act le&pecting all 
or any of the following matters :—(l) Phe place and times at -which, and the poison 
to whom, any pension shall be paid, (2) jiniuirios into the identity of claimants, (3) 
records to be kept on the subject of pensions, (4) transmission of such lecords, ( 3 ) 
correction of such records, (6) delivery of certificates to pensioners, (7) leglsters of 
such certificates, (8) reference to the Civil Oouit under section six, of persons claim- 
ing a right of succession to, or participation in, pensions or grants of noncy or 
land ixvorue payable by Govcinmenl, and gcm'riuly for Uio guidanco of ofikLi'o 
under this Act. 

All such nd 08 shall be publisliod ill ilio local 03 xlt’al g.i/.eU», aniU'-haU ihcrcupon 
have the force of Kw, 

rfi) framed under the rensions Act !— 

(6) Any claim preferred to a Colloclor under section fi of the (Peufeiong) Arrniay bo 
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tliat the order for grtanfcing the certificate made, ab is contemplated hy 
the Gtli rule framed under the Act, with the previous sanction of tlio Kevcnixo 
Oommissionoi hy the Collectoi himself Bat the Revenue Oommis&ioner has no 
powei’ vested in him to cancel a ceitificx^o granted hy the Collector, and thoie is 
no lule vhich piovides for the revKion hy the Revenue Commissioner of the 
Collcctoi’s action in gi anting ceitifiCio^s or foi the cancellation hy him of the 
ceitificates gi anted h^^ the latter. 

Secokd appeal from the decision of L. Crump, Assistant Judge 
of Bijdpur. 

The two plaintiffs sued the defendant to recover a share in a 
certain varsMsan allowance which the defendant received from 
Government, The first plaintiff obtained from the Collector and 
produced to the Court the certificate rec/uiied l)y sccticn G of tlio 
Pensions Act (XXIII of 1871). 

The Subordinate Judge passed a decree in the following 
terms ; — 

** I, thcicfui’c, dccUie tluit 3 )laintlffs Kus. 1 and 2 are each oniitlod to leceive 
itli bhare in the oabh allowance of IR 57 hy exoouting this decice from time 
to time.” 

The defendant appealed. Pending the appeal^ the Revenue 
Coimnissioner cancelled the certificate which the Collector had 
granted to the first plaintiff. At the hearing of the eppoal it was 
objected that the plaintifi' being now without the necessary cer- 
tificatcj could not maintain his claim, Tlie District Judge con- 
firmed the decision of the lower Court, and as to the certificate 
he said t — 

It is not disputed that plaiutilf Xo. 1 obtained a certificate under section G of 
the Peiibionb Act. As fur as lie was concerned, the suit was piopeily entertained 
and the alleged cancellation ui ie\ocation of the same, after the decree had been 
pasfecilj cannot oust the Court’s jiundietiou. I am not awaie of any provibion of 
the law w hich allows a cei tiheate to ho cancelled or re\ okod» Plaintiif Xo. 2, ho v- 
ever, xievor oVained any eeitificato at all, and the Court had no juiiHliciion to 
try the ease as far as she was concaned, hut as plaint ih! Xo 1 comes in as her 

referred hy him for intiuiry toaiy As^htant or Deputy Collector or other olRcer 
suhouliuate to him, a id every A^nistaut or Deputy Collector in chaige of tdluhas 
may iccehe claim on helialf of the Collector and forwaul the same wuth lib opinion, 
alter inciuhy, to the Collector ; hut e\%ty oi’dtT for disposing of a claim or fur grant- 
ing a certificate imdoi section G, that a case against Ooveinment only or against 
Government and one or more piiv ate persons jointly may be tried, shall be made 
with the previous siuct’ou of the Cominissio icr by the Collector himself* 
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heiijandas ihc ceitificate aiitlionzes liim to sue dofeiidant for a sliaio of one- 
iliud in the vtvskaum fllo\^anco, the defeat if any, cured,” 

The defendant preferred a ‘second appeal. 

Narayan G* Cl a^iiai a) lav for the appellant (defendants 

Golcuhlas K. Parelh for the respondents (plaintiffb), 

Pabsons, C. J. (Acting) *— This suit was filed by the plaintiff 
with the certificate of the Collector as required by boction 6 of 
the Pensions Act, 1871. The contention of the appellant (or de- 
fendant) is that this certificate has been cancelled by tlieEevenue 
Commissioner since the decree of the lower Coint, so that it is 
no longer iu force, and that this Court, therefore, cannot take cog- 
ni/aiicG of tho claim, AVo might be able to give effect to this con- 
tention if it weie shown that tho Eevonuo Commissioner bad any 
power vested in him to cancel tho certificate of tho Collector, 
but this is not done, Section 6 requires the certificate of the 
Collectoi only. Section 14. gives power to the Chief Controlling 
Eevenue Authority, with the consent of the Local Government, to 
make rules respecting the rofereice to the Civil Court of claims, 
but no rule has been male which provides for the revision by tho 
Eevenue Commissioner of tho Collector's action in granting cer- 
tificates or for tho cancellation by him of eeitificates granted by 
the latter. There is a rule (6) which reqniics that every order 
for granting a certificate under section 6 &hall be made with the 
pre\ious sanction of the Oommis-^ionpr by the Collector himself. 
Wo must piesnme in this case that the ceitifieatc was oiiginally 
giantcd with this sanction, since theio is nothing on the record 
to show the contrary. This being so, no powei has been given 
to ibo Eevenue Commissioner to revoke the certificate given by 
the Oollector, and wo must treat the alleged revocation order as 
null and void. 

On the meiits, therefore, the decree must stand, A slight al- 
teration is required in its langaage, since tho defendant's liability 
only accrues when he has received the allowance from Govern- 
ment ; this can be made by adding after the words from time 
iptinio^^ the woids wdieii the said amount is received,^^ We 
ahaend the decree hy the insertion of these words. The appellant 
hetir the cost^ of this appeal. 


J)$oree 
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B(fo7e 2I}\ Jii4ice JParson^i Acting Chief Juslicoj and Mr* Jmiice ^anade* 

LADHAJI NATIIAJI (original PiAiNTirr), Appellant, v* HAEI and 

OTHERS (ORIGINAL DlEENDANTS), ErSPONDE\T*5 ^ 

Delllian Ay^indtunUs' MdiefActiXVflof 1879), SiO, Pioteduro 

Code {Act Xiy 0 / 18S2), Sec* 57 — J imnhQtiQii~-P'} aobci‘-^Pi oeedui e uJieii wU 

filed in wnmg Couit 

Under section 11 of tlieDekklian Vgiicultunsts’ Belief Act (XVII of 1879), a 
suit in wlncli there are sevoial defendant-^} wlio aio agriouliniistjs maybe insti- 
tuted and tiled in a Couit vitlmi the locd limits of uhoso jnribcliction any one 
ot such defpnt!ant& resides and not elfeoulioie. 

VTheie a suit was bi ought in the CJouit at the plamtiffs alhging that 

some of the defendants who held lands within the juiisdiction of that Couit 
weie agnculturlsis, and tlie suit was dismissed because those defendants weio 
found not to he agiicultuiists, 

lleldt that the piopei pioeeduxe to be adopted in such a case was not to dismiss 
the suit, but to return the plami for presentation to the pioper Oourt. 

Second appeal from W. H. Crowe, Dibtiicfc Judge cf Poona^ 
confirming the decision of the Subordinate Judge of Haveli. 

Plaintiffs sued to recover money alleged to be due on an 
account. 

^ Second ApiKal, No. 538 of 1898. 

(1) Section 11 of the PfUvlian AgucuUiuiBi^ Relief Act ( XVII of 1879): 

Every suit of the description incnlioned m section 3 clause (w), may, if the defend- 
ant, 01 , when theie aie stvoial defendants, one oul;y of such defeiidu Ai 'B affricul- 
tniist, he instituted and tiiedm a Comb wnli n the local limits of whose juiisdiction 
such defendant resides and not elsewheie. 

Every sneh suit in which tlieie aru seveial defend ints who aie agriculfcmists may 
bo instituted and tnedni a Coiut wnihiii the local limits of whose junsrchction any 
one of such defendants ro‘'idet> and not olsewhoie. 

Nothing herein contained ‘jliall affect sections 22 to 2d (both mclnsivt) of the Code 
of Civil Piocednre. 

S. The provhiona of this Chapter (II) shall apply to — 

(w) Suits for the icco\ery of money alleged to he due to the plaintidV- 

011 account of mone^' lent 01 advanced to, 01 paid foi, the defendant, or as the 
price of goods sold, or 

an account stated between the plaintiff and defendant, or 

on a wiitfcen or unwiitten engagement for the payment of money not heiein- 
heforo provided fqr, 
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They alleged that the fifth and sixth defendants were agri- 
eultuiists holding lands within the jurisdiction of the Subor- 
dinate Judge's Court of Haveli, and they, theieforCj having regard 
to sections 3 and 1 1 of the Dekkhan Agriculturists* Belief Act 
(XVII of 1879)^ filed this suit in that Court, The Subordinate 
Judge of Haveli found that the fifth and sixth defendants 
wore not agricultuiists, and that the suit ought to have been 
brought in the Court of the Subordinate J udge of Sdsvad^ within 
the jurisdiction of which Coiut some of the other defendants 
who were agricultiuists resided, Tie dismissed the suit^ holding 
that he had no jurisdiction to hoar it. He refused to return the 
plaint for presentation to the Ooiiit at Sasvad^ holding that 
section 57 of the Civil Procedure Code (Act XIV of 1882) did not 
apply. 

On a|)peal by the plointifik^ tbo District Judge confirmed the 
decision^ observing : — 

It has beon contended that the Court should have letuined tlio plaint, hut 
the cucumstanoes do not fall witihin the four ooineis of section 57 of the Civil 
Pioceduio Code, as option as to the selection of the Couit is allowed by law as fai 
as the giade of the Couit is conoeincd, ’ 

The plaintiffs appealed to the High Court. 

Mahadeo B. Chaitbal for the apjoellants (plaintiffs) The case 
was not heard on the merits. It was dismissed on a point of 
jurisdiction Anew suit would be barred by limitation ^Yo 
asked the Court to return the plaint in order that it might be 
presented at the Couit at Sdsvad which has jurisdiction, but 
our application was not granted. Section 57 of the Civil 
Procedure Code is applicable, and the plaint should have been 
v. KoLta^aii i Pmdkaharhhai wVibI» 
wmibhaf Bandit Bahaji v, Jjalshmihai 

Baji Ahaji Kliareiov respondents (defendants) Section 67 of 
the Code does not apply, and the lower Courts were right in 
refusing to return the plaint and in dismissing the suit. 

Paiisoxs, 0. J. (Aermo) -.“-Under section 11 of the Dekkhan 
Agriculturists^ Belief Act a suit in which there are several defend- 
ants who are agriculturists may he instituted and tried in a Court 
il) ( 18 BD 10 Mad , nu ( 2 ) (1831) 8 Boui., 810 . 

m (1884) 0 Bern., 26(T. 
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within the local limits of whose jurisdiction any one of such 
defendants resides, and not elsewhere. Residence under the Act 
is defined in section 2, Explanation 3. In the present case the 
suit was brought in the Subordinate Court of Haveli on the 
allegation that defendants Nos. 5 and 6 were agriculturists and 
held lands within the jurisdiction of that Court. The Subordinate 
Judge found that defendants Nos. 5 and 6 were not agriculturists, 
and that the suit ought to have been brought in the Subordinate 
Court of Sasvad, within whose juiisdiction the other defendants, 
who were agriculturists, resided. lie rejected the suit, hat re- 
fused to return the plaint for presentation to the Sdsvad Coni't, 
on the ground that the case did not fall within the provisions of 
section 57 of the Civil Procedure Code. The District Judge on 
appeal confirmed that order. 

We think that the plaint ought to hav e been returned. It seems 
to us that the piovisions of section 57 must he held to apply to 
the circumstances of the present case, because (a) no option as to 
the selection of the Court was allowed by law (which is the con-- 
slruction of the clause adopted by the jStadias High Court in 
3[vtfiHilccndl V, ; and (6) none of the defendants are 

dwelling within the local limits of the Haveli Court, for defendants 
Nos. 5 and 6 have theii actual residence in the City of Poona. 
Even otherwise the fact remains that the Court in which the plaint 
had been presented had no jurisdiction to try the suit, and in 
e\erysuch case the proper procediue to be followed would be 
that laid down in Khamlu Jloicshvar S/iiiyl Gorlojt^-\ to 
return the plaint. 

We, therefore, ro\erse the orders of the lower Courts and 
direct the Subordinate Judge to return the plaint to be piesented 
to the proper Court with the endorsement req^uired by section 57. 
The costs in the Court of first instance are to be borne by the 
piaintifF. Each party will bear his own costs in the other Courts-. 


Or (la uiersec^^ 


a) (18S7) 10 Mail , 211, <2) (ISSS) 5 Bojq. H. C Eop , 212. 
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Before Mr- Justice Candy and M'i Justice Tyahjlf 

ISMAL A\D oiHrRs (original Pivinthis), Appellants, v . EAAIJI 
SAMBHAJI A\D OTilEKS (original BErENDANTS), RESPONDENTS.* 

Mahohiedan lav' — Oift — Gift if not pei fa ted by possession is invalid-^ 
Ddiceuj qf^JOSsession — fossessw o — Begistration^ 

TJndei tlie Maliomedaii law a legisterocl deed of gitt is not valid if it is 
never perfected hy possession. 

The Jlahomedan law reqniies that thf' doior should he in actual or at Bast 
coiistiuctive possession, and that he shotikl gue actual or at least consti active 
possession to the donee 

Begistiation is not equivalent to pofese-ssion 

Second appeal from tlie decision of Rao Bahadur Ohunilal 
Maneklal, Pirfet Class Subordinate Judge, A. P., at Satdra. 

Suit for redemption. The lands in dispute originally belonged 
to one Mahomed ifahabu. 

On Mahomed^s death, his widow Kulsmn and his two daughters 
succeeded to the property. 

In 1873 Kulsum alone mortgaged it to the father and grand- 
father of the defendants, and the mortgagees were put in posses- 
ion, In 1SS3 she mortgaged it again to the father of the defend- 
ants. 

In 1884 KulbUiii and her two daugliter-5 made a gift of the 
property to one Jamat. The deed of gift was duly registered. 

In 1888 Kulsum mortgaged the property again to the defend- 
ants. 

On 28th July, 1832, KuKum and her daughter sold the pro- 
perty to one Raju, and on the 16th August, 1832, they revoked 
the gift to Jamat by a notice in a local new'spaper. 

The plaintiffs were the brothers and heirs of Raju (the vendee), 
they now sued the defendants to redeem lands from the 
above mortgc»ge‘5. 

The (Ln'eudants pleaded {lutcr alia) that the plaiiitifls were not 
eutiiled to sue, having no inicrost in the property. They con- 
tended that the property lia ring bjcu given in 1S81 to Jamat, 
Saju acquired nothing by his purchase in 1832. 

* Sccoiul Appcil, No. £i0 >'»i 1S98. 
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The Coarfc of first instance hekl that the gift to JTamat ^^as 
valid under the JIahomedaii law ; that the donor had no author- 
ity to revoke the gift after the death of the donee ; that the sale 
to Eaju conveyed no title to him or his heirs j and that, there- 
fore, plaintiffs had no right to I’edeem. The suit was, therefore, 
dismissed* 

This decision was sidHtantially confirmed on appeal by the 
First Class Subordinate Judge, A. P. 

Against this decision plaintiff's preferred a second appeal to 
the High Court* 

Mac^lienon (with him S. A. Blhajiat) for appellants. 

ficoit (with him 5. iJ. Jiahhalc) for respondents. 

The following authorities were icferrcd to in argument — 
Mohmtdhi V. Maaehe^sliahh ; Shall IhmhUn v* Shaih Sitlemcu ^ ; 
Melerali v, Tajmlbi ^'> ; EaU Das 3IuUil v. Kaiilijja j 
homed DuJish Kkaih v. liossei/ii Btbi 

OiNDY^ J. * — The only question argued before us in this appeal 
was as to the validity of the deed of gift (Exhibit 53) executed 
by Kulsum and her daughters in favour of Jauiat. It is admit- 
ted that the donors were not in possession of the property at the 
time of the execution of the deed of gift. The property had 
already been mortgaged by Kulsum alone in 1S73 by the mort- 
gage-deed (Exhibit 32). It was farther mortgaged by KuKuni 
in 188J. At the time of the execution of the deed of gift in 
1881 the mortgagees were in possession under their deeds as u-su- 
fruetuary mortgagees. Kulsum not being herself in possession 
could of course deliver no posso'^sioii to the donee, and it is not 
alleged that any such possession was or could have been gi\ on. 
It is the fact, however^ that, after tlie execution of the deed, 
applied to the revenue authorities to transfei the property into 
the name of the donee, but this was refused by the cider (Exhi- 
bit 12) on the ground that no transfer could be made in hei life- 
time* 

In favour of the validity of the gift it was aignocl that, inas- 
much as this was all that Kulsum could do to give possession to 

0 ) (1882) 6 Bom., 650. (0; (38SS) 1,3 Bom , 150. 

(2) (1884) 0 Bom., 140. (^) (ISSn 1 1 1. A , 218* 

m (18S8) 15 I A., 81. 
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the donee, the requirements of the Mahomedan law have been 
complied with. This aigamenfc was accepted by both the lower 
Courts, which have accordingly held the gift to he valid. We 
are, however, of opinion that the contention is unfounded. The 
Alahomedau law requires that the donor should be in actual or 
at least constructive possession, and that he should give actual 
01 at least constructive possession of this property to the donee 
— see ’Mohinudin v. MmicJicrshcM^'^ i Shaik Ibrahim v* SJiaikSide^ 
I Mtkerali v. TajiicruiS'^\ 

On behalf of the respondents, however, reliance was placed upon 
Kali Das Ihilliok v. Kanhya Lai PandU^^K This was, however, 
a case of Hindu law, and as such has no direct application to 
the case of gift by a Mussalman donor as was pointed out by the 
Court in Maher Ali v. Tojndin above referred to. Moreover, the 
donor in that case, so far from repudiating the gift, actually 
supported it. It is true that this case was referred to in Maho^ 
med Buhh Khan v. Mosseini which was a case between 

Alu^salmaiis, In this last case, however, their Lordships of the 
Privy Council held the gift to be valid on the ground that it had 
been perfected by possession having subsequently been actually 
taken by the donee. In tbe present case, however, not only was 
no possession ever given to the donee, but the gift was practi- 
cally revoked in 1836 by Kulsum having executed a third mort- 
gage (Exhibit 31) and vas afterwards expressly revoked on 16th 
August, 1892. 

Under these circumstances we hold that the deed of gift is not 
valid, as it was never perfected by possession, and that the in- 
choate or ineffectual gift was validly revoked by the donor. It 
is of course clear that registration is not equivalent to posses^ 
sion {hide Moyidsha v. Malumad Saheh ^). 

We, therefore, reverse the deciee of the appellate Couit, and 
remand the case to be disposed of on the fourth and fifth issues.^ 
Plaiutiffs to have the cost of this appeal. The costs in the lower 
CoLirib already incurred and to bo mcuircd to ho (jisposiul of by 
the lower appellaio Coail. 

Decree rei ersed, 

(O(lSSl) II LA, 218. 

O) 0S3S) 15 1 A , pp SI— S5. 
tO (]Sb7) 11 licin , *117 


() afcS2)G Brjin,050 (I. T.) 
<-) (ib84) 9nc'm.,:-m. 
‘•■0(ises) lonaii , loi). 
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Before Mu Justice 

In the matter of The KEW GEEAT EASTERN" SPINNING 
AND WEAYING COMPANY, LIMITED. 

RAMDAS KESSOWJI, Aiplicant 

Compa 7 i^-^ Tramfe 7 of shares— Appi oial of bansfer hy ih)ecto 7 s— 8 tic\ power 
of app 7 QVal a fidu iaiy poiiei —Resolution of di7^eetc7S to app7ove offuhb7*e 
ti ansftrs 71U7 a vif es* 

By tlie aiLidos of association of the Ne\\ Gieat Eastern Sflnning and Weaving 
Company transfeis of shares m the company wero s abject to the approval of the 
diiectois* On the 18th October, 1893, the directors passed a resolution ^Hhat 
up to the time of the no\t ordinary geneial mo ding the Board approve of all 
transfers of shaies made hy Dwaikadas Shxmji and Ramdas Kessowji (two of the 
shareholders), or cither of them, and . . . . \ ill tian&fei shares landing in the 

name of Dwarkadas Slnm^i and in the nane of Rimdas Kcbsonji to theii or his 
transferees ^\Iihout claiming am lien or x using any objection. ^ 

J3e^c?, th it the above xosolntion nas iiUiaviias and not binding on the com- 
pany. The poucr conferred on the dlxcitois 1)\ the ai ticks of association was a 
iidnciaiy pouei to be eTorcis'^d fa the benefit of the company, and could not be 
exercised until the quG;,tion of eadi tiansfei, together u ith the names of the tians- 
feroi and the transfeiee, nas before them and they had an oppoitunity of consi- 
dering each case 

In chambei'^. Summon^ oldanied by liamtkh Kossowji on the 
23id December, 1898^ calling on the Kenv Great Ed&tein Spinning 
and W ea\ ing Company, the directois, and sccrciaries and agents 
thereof to show cause ‘ why the legi^tei of the said company should 
not be lectified by entering tlieiem the fact that the respective 
rcgisteied holders of the shares^ the number^ whereof are stated in 
a list annexed to the applicant’b affidaa it, have ceased to he mem- 
beub of the said company in respect of the said shares^ and by sub- 
stituting in the said register as hulder& of the said shares the names 
of the rospecth e transferees thereof as stated in the said list, and 
why the said company and its directois, and secretaries and agents 
or some or one of them should not pay the costs of the application, 
and such damages as the said Eamdas Kessowji and Dwarkadas 
Shamji or the registered holders of the said shares may have 
sustained by reason of the delay in rectification of the said regis- 
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One of the articles of association was as folio wsj^ lower 

“ 23. TliC B«ir5 ma j decline to register any transfix of sliares .h ^ o- 

liolder e\ecuiiing the ^anie is either alone or pin 11 wiGiany oihei person in debt- 
ed to the company on any account i^hatscevei cr unless the transferee is appioved 
by the Board, who aie in every case to have the right of pie-emption at the 
niaiket rate of the day, and tlie logistiation of a transfer sliail be conclusive o\i- 
dence of the appioval by the diiect rs of the transfeioe.” 

The applicant Eamclas Kessowji and one DwaiLailas Sliainji 
were shareholder's and cliieclors of the abo\o company and were 
also partners in the firm of Vanmalidas J. Shninji A Co., the 
said firm being the secretaiies and trcasureis and agents of the 
company. 

On the COth Jime^ 1SQ8, Tl-auidas and Dwarka<la-b agreed to 
sell ceitain shaies in the company to Jugmuhundas Taijivanclas 
and Fakirehnnd Pjcmchaiid and to reti.e from the agency. 

Disputes arose hetwcon the vendors and purcliasors of the 
sbarcto with regard to the purchase, as the agent's account for 
1S97 had not yet been passed by thehoa>d, anci the company, 
under the articles of association, had a lion upon shaiesin I'C'^peet 
of which there was any liability and the diiectors had power to 
refuse to registei iraiisfeis. 


On the ] Sth October, 1S9S, there uas a meeting at the office of 
the company^ at which the dlrectois^ (includmg the vendors), 
the secretaries, ticasurers and agents and the poichascis were 
present, and the disputes were settled • two of the toims of the 
settlement being that the vcndois consented to receivers. 25,000 
less for the shares than the sum oiiginaily agreed upon, and that 
the directois of the companj^' should accept and pa'-s, up to a cer- 
tain date, all transfers of shares executed by the vendors or their 
nominees. Subsequently’' on the same day a meeting of the direct- 
oi '3 was held, at uhich the two vendors resigned their pozsition 
as directors, and the two purchasers were thereupon elected 
directors in ilicij’ place. Inmiediately' aftci wards tlic ncnvly con- 
.c-tituted board of diivcfors pas.^ed tim follo\v ing resolution : — 

*■ 'riial/ v.p to tin* of tlic ncxb ordunuy gciio’vl mrelin^, the h<^;ud aj'pme 
ol sdltiantfvTs j.'oni j\Jossr.<» D^^a'ihiuUiiS 8ha,injL iind Kn,ni(ui< Kossowji, oveitlioi 
of UiO'TL iindilunr ov Lis inorigag'Ofi or no’aiUv'v*^. a’ld ILo co sipixny nill ti"ai-fov 
fthjycsMjniding lu pic iiO’ro Ou D^\arkadfls '^hiiinj' or L’- noin'no.'S oi ujOilgiigoe^j 
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4iiil sliar^s siantling^ in tlic name o£ Eamdjb$ Kessowji and Iiis nomineos or mort- 
gagee.'. toilioir or Ills transfeiees out claiming any lien or witliout raising 
any objection, and tliis resolution bo coinmimicated to tlio said Bwarladas 
-Shamji and Lam das Ivossow jb” 

This resolution was formally cummmiieated to Eamdas and 
Dwaidcadas^ wlio su])sGqueiitIy "^old a large numbor of shares and 
tendered the certificates and transfer paper, &c., at the office of 
the company in order tliat the sliares might be duly traiisfeiTecl. 
The applicants, however, I'efu^ed to leave the papers at the office 
unle.$s they were given a clean receipt for them, a receipt 
not containing the usual worcK ‘^Subject to the sanction of the 
■diiectors/^ The clerk i‘efusecl to give such a receipt, and the 
shares were, therefore, not transferred. 

On the 17ch December, 1898, the directors rescinded the above 
resolution of tlie iSth October, and caused information of the 
rescission to be gl\en to Rannlas and Dwarkadas. On the 23rd 
December, 1838, the abo»e summon^ was taken out against the 
company by Eamdas Kebsowji. 

Two points Yv ere rai‘'Cd in the aflLda\its filed in opposition to 
the puramons, n:. : 

(1) That at the meeting of the 13th October, at whkdi the 
above resolution \vas passed, there Avas not a quorum of dircetois 
present, inasmuch a'^tho newly appointed diiectors Jugmohundaa 
Varjivandas and Fakireliand Ih’cmchand were not qualified, the 
shares avliich they had purchase! not having then been transfer- 
re I to their names in tlie company’s register, 

(2) That in any event the resolution avas Kllv't vires. 

At the hearing the Judge decided that the first (|uestion could 
nob be dechled on affidavit, and that, i£ necessary, oral evidence 
should be given. The second question only was, therefoie, 
argued, 

Maephersoii ami Bd)tb iti siipporo of the rule. They cited sec- 
tions S3 and 92 of the Oompauies Act (VI of 1832) ,• Barber^ a case 
Jenmr's case- | Ii re Borlrgm^^ OmBolUlatecl Copper 

(1) (1877; 5 0 1, B., 003. (2) (1S77; 7 Oh. D., 132. 

.(3) (ISOn 3 Ch,,^2S. 
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Murray v, 5 Tn re Cawley CoS^^ ; Mothoor Mohin v. 

Sank of Beiiyah ^^ ; In re Stochion Mallealle Iron CoM '^ : Oillevf& 
j Weston^ s ; In re Bell Brothers'"'^ i In u Ceylon land 
and Produce Gom]yany ®> j Ueg^ y. Inns of OoiiH Ilolel Gom^ani/ 

Zowndes (for tlie company), Eaikes (for tTie directors) and Rirk- 
pahick (for the secretaries and agents) a. They cited sec-t 
tion 58 of the Indian Oompanie^^ Act (VI of 1882) • Dawson 
Jfioan Consolidated Land Trading Cotnpany ; In the matter of 
the petition of LticJnnee Chnnch'^^'^ ; Kat/c/iosjo Ileei amancck t» 
Coorla Spinning and IFeaving Company i BennetVs ] In 

'ie Goalport China Companf^^"^ ; Head v, Gould 

Starling, J. Eaindas Kessowji and Dwarkadas Shamji, 
whom I shall call the applicants, although the former is the only 
applicant in the matter, were directors of the New Great Eastern 
Spinning and Weaving Company, Limited, and also partners in 
the firm which carried on the duties of secretaiies, treasurers 
and agents of the company. They were and are also shax’o- 
holders in the company* On the 30th June, 1898, for ceitain 
coii'lderations, they agreed to sell their interest in the agents^ 
firm and 400 shaies in the company to Jugmohimdas Vaijivaiidas 
and Fakirchand Premchand. Subsequently ceitain di^putesaro&e, 
which, on the ISth October, 1898, were settled, and two of the 
terms of settlement were that the purchasers Averc to have a 
reduction of Rs. 25,000 in the price paid by them, and the 
directors of the company were to accept and pass up to a ceitain 
date without any question all transfers of shares executed by 
the applicants or their nominees, the directors having under arti- 
cle 22 of the articles of association power to refuse to legister 
iransfeis. 


On the last mentioned day there was a long and continuous 
lasting from 3 to S r.M.. at which the settlement men-^ 


meeting, 

a) (1872) L R , 6 II. L , S7 at p GO, 
(2^ (1S82) 42 Cli, D , 209. 
m (1878) 3 Cal., 303 
(b (1&75) 2 Cli. B., XOl. 
m (X870) L, R , 5 Oh„ 059 at p, 5GS. 


(6) (1891) 7 Times Law Rep., 692, 
(0) (1863) 11 W. E., 806. 

(10) (1898) ICh, 6. 

<U) (lS82)8aaI,3l7p 
n2) (1891) 16 om,, 80. 

( 13 ) (1854) S BtG, M. A G., 281. 
(E) (1896) 2 Clx., 401. 


^7)9,801)06 L,T, (N. SO, 246, 

(1898) 2 Ok, 250. 
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tioned above was come to, at wliicli the directors, seeiotaries^ 
treasurers and agents and the purchasers were present. About 
6 p.w,, the directorial members of the mooting became a meeting 
•of the directors of the company, and the two applicants resigned 
their position as directors. Thereupon the two purchasers werO 
elected directors in their place, and immediately afterwards the 
newly constituted board of directors passed a resolution that, 
up to the then next ordinary general meeting of the company, 
the board would approve of all transfers of shares by the appli- 
cants and their nominees, and transfer the same to their transfer- 
ees without claiming any lien on them, or raising any objection 
to the transferees. At that time, it is alleged by the respondents 
to this application that the purchasers were not qualified to act 
as directors, because they were not possessed of the requisite 
number of shares. I decided that in the present case that ques- 
tion could not be conveniently tiled on affidavit, but that, if 
necessary, the parties could adduce evidence on the point, and, so 
far as any assumption was necessary, it was assumed in argument 
that they had not qualified by getting the requisite nuinbci of 
shares transferred into their names. 

Subsequently to the 18th October, a number of share ceitih- 
cates and transfers were tendered by the applioanls in order that 
the shares might be transferred to the names of the transferees ; 
but the comfiany refused under the circumstances to receive them, 
it being admitted by Mr. Macplierson that these were not loft at 
the company's office even for examination, and it is apparent 
from the affidavits and correspondence that they would not have 
been so left unless a clean receipt had been given for them, L e, 
one not containing any reservation subject to the sanction of 
the directors’’ or words to that effect. 

On the I7th December, 1898, the directors rescinded their i^eso-* 
iution of the 18th October and communicated such rescission to 
the applicants. On the 23rd December the applicants toot out 
the present summons, calling upon the company, the directors 
and the secretaries, treasurers and agents to show cause why the 
register of shareholders should not be rectified by I'emoving the 
names of the applicants from the registrar of shareholdex's and 
inserting the names of their transferees* 
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The points ar^^uocl Lefoie lae were : (1) was the hoard (afesixm- 
iiig that two of the directors had not the qualifying number of 
fshares) competent b) any resolution binding on the company 
on the i8ih Oetoboi'; (2) supposing it was so competent, was the 
i\ solution passed (3) did the applicants take such 

steps as were necessarj” to entitle them to au order" o£ this Court 
directing the company to rectify the register ? 

I will discuss the second point fiist, Oounsol for the respond- 
ents aigued that the resolution was iiUmiires on the ground that 
the directors could not by a general resolution hinder themselves 
from carrying out the trust imposed upon them by ariicle 22 
of the articles of association of the company to consider the cir- 
cumstances of each separate transfer in order that no improper 
or undesirable person might be admitted as a member of the 
company and that the lien of the company on the shares of its 
debtoramight bo preserved. In le Coa^poii Clihia Comp(nty b) 
Rigby, L. J., describes -*uch a pouer as lidneiary power j it is 
to be exercised for the benefit of the company and with due regard 
to the interests of the transferee consequently it cannot bo exer- 
cised until the transfer with the names of tlio traubfcior and tlie 
tiansfeiee aio before them and they ha\e hid au opportunity of 
coiisideiing each case* 

That being so, can the diicctor^, by a resolution, bind them- 
selves or the company not to exercise that fiduciaiy power? 
Bennett^ B u as on all fours with the present, cixcept that 

there the lesolution passed was in consideration of a large sxxm of 
money being paid to and for the benefit of the company ; w hile heie 
it was in consideiation of tho remission of a large sum of money 
to two of the directors in their personal capacity, which makes- 
the case much stronger against the present applicant. In that 
ease Knight Bruce, L. J., at p. 395 said; How could it have 
been consistent with the true meaning of the deed regulating the 
administration of the affairs of tho company", or wdth the doty 
of the directors, to sell their right of objecting to a peisoii pro- 
posed to become a new shareholder by a transfer from au exist- 
shareholder, even though the money to be thus obtained 
pas not to bo corruptly apjilxed* ^ arrangement 

1 1 1 40l 8Xx)m ^10, (2> (185-1) 5 DoCt IL uml 0^, 284 j 

i . f j- < 
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^\as a coinbmauon to deieab one iiiafceiial and luipoitani provi- 
sion of the deed and was, therefore, in oliVt % fraud upon the 
Coinpan 3 \ ' Turner, L. at p. ^00 also sa;\ s : The powcis gi\ cu 
by this deed to the diiecfcors to ghc or withhold their consent 
to transfeis ha\e been wiestcd to the pinpo^c of enabling the 
diieeiors to cany out an aruinL,eieent contiived mid di^^guised 
foi effecting the retiiement oi a Iaii>G body of shaieholdcis^ 

‘ I am of opinion that such a u^e of these poueis Wis i ot 
uarranted/’ I have no doubt that the leuncd Judges 
iiccided that 0 * 1*50 would In^vo come to the same coiiclii''ion in tlie 
present ease^ and I mi*>t, theiefore, hold that the icsobition <f 
the ISfch October was ti'lnt and is not biudine on the com- 
pany^ and consequently the applicant is not entitled to ha^o the 
tiansfers presented by him legistmed witboiit the dii eetors being 
permitted to consider i‘ich sepualo transfer, xis I ha\e decided 
against the validity of the refcolutioig even if pissed by a puiperly 
constituted ])oaid, I need nofc con^idei the flist point aigucd 
licfore me. 

As to the third point, it is ckai iiom the afRdaMts that, up to 
the time this suuiinons was issuid^ the applicmits liid not iur- 
iiished the names e\en of lug transfeiees to the directois, though 
they did on the 18th Decombei funush the iiaiueb of the iiansfer- 
t>rs (nominees of the a])phcants) and tliey would not at any time 
up to the present ha\o lodgod the shiue certihcafccs and tiausleis 
unless a clean rc^^eipt had becii gi\ on for tin m ; consoipaenilv th^y 
have not put themselves in a i/i^itiou to adc this Cbuit to cider 
a rcctiiicatiem of iho registoi in the manuci ashed foi by them. 
When pioper applkations are mah^ to the diicctois and they 
have had an opportunity of eonsideiing each of them, thev may 
])ass them all, or it joct nil, or pa^s some ami n jeci tin* otheis^ 
and the applicants will then bt it hbmty to act as limy may be 
advised, but until the clucctois have had an oppoitunity of 
eonsidoung each transfei theie was no riglib in tlic aiiplleints 
to take oat this summons, wbhdi 1 accordingly di-^ousn. 

The applicants must pay the costs of the comi)any, but us I 
consider tin dealings between the app/heants and the purchasers 
as anything bub creditable lo either parly and a fiaud upon the 
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company, all tlie other parties must bear their own costs. Coun-^ 
sel certified for. 

Siuiimns dimmecL 

Attorneys for the applicants : — Mes'^.rs. Thakuvdas, Vhemmsi^ 
C^ma and Hoimasji, 

Attorneys for the opponents : — Messrs. Ardef>ir, Uormasji and 
DlnsJia» 


ORIGINAL CIVIL. 


Bejoie Sii L, JenluiSi KL, Chief JnstitP, and Mr. Justice lyahju 
HURGOVINDAS PPiANJIVARDAS akd others (original Defen t)A^Ts), 

Appellani^ V - JADAYAROO and another (original Plaintiffs), 

Respondents.* 

^Practice'— Appeal h/ d< fend ants — Objections io decree filed hy plaintiff ’ — 
Subsequent tcithdrawal of appeal— Application hy plaintiff for leam to 
appeal— Siifflcant caii^e— Lmiiatlon Act {XV of 1877), Sec. 5 — Civil 
Prtcedurc Code {Ad XIV of 1882), Sec. oCl. 

The app^lan's (defendants) hied an appeal agahisi the detree parsed in this 
ease on the SOlli Atignst, 189S, and on the same da^ ga\e notice thereof to the 
respondents (p]^l 1 ltlfi^), vlioon the 28th September, 1898, filed eross-objectlons to 
the dedee itndci section 561 of the Ohll Piocodure Code (Act XIV of 1882), 
On the 2n 1 A^aicb, 1899, the app ‘Hants gave notice to the lespondents that they 
wo lid not pioeeed ’luth the appeal. The lespondents then applied to be aliened 
to appeal, alleging that ihe\ lialfionthe hist intended io appeal, hut had not 
done so only because the otlicr side bad filed an appeal. That being bO, the;^ had 
Biorely filed cioss-objections 

Mdd, that the application should be gi anted. It appeared tha^ the applicants 
had intended to appeal, and uould have appealed, bnt foi the fact that an appeal in 
the suit vmIs ah’eady on the file Under thebc eiicuinstancofe the applicants showed 
“sutEcient cause” foi not tiling theii appeal within section 5 ot the Limitation 
Act (XT oc 1877), and were, theiefoxe, not bailed by Ixmiiaiion. 

Rulh obtained by rc^spondents (plaintiffs) calling on appellants 
(defendants) to show cause why they (the respondents) should 
not Imve leave to appeal. 

'I'lie case was lieai'd by a. DI\i;;i(m Court (Candy^. J.), and a de- 
cree was passed on the 30th August^ 1898. On tlio 7th frc^ptcm- 
ber, 181)S, defendants appealed^ ami on me same day gave notice 
of the fact to the plaintiff^^ vrlu' thereupon on tlic ^!8th Septoin* 

^ Suit 3 No. 052 ul 1897. 



mn 


VOL. XXIIL] BOMBAY SBEIES. 

ber, I8O83 filed cross-objections under section 561 o£ tlie Ci\il 
Procedure Code (Act XIV of 1882). 

On the 2ud March, 18)3, the appebants’ solicitor by letter 
informed the respondents^ solicitor that the appeal would not 
be proceeded with and that the appellants would allow it to be 
dismissed with costs. The respondents^ solicitor replied to the 
notice by the following letter, dated 3rd March, 1893 : — 

** AYitli lefercnee to your lettei of yesterday, I have to sla+e that tho TObpond- 
oittsolijeet to appeal fUed by }o\\v clients being now dismissed, as my clients 
have filed their objections to the nhole of the docioe. The lespondcnts will, tlicie- 
fore, proceed with the lieailng of the appeal and their objections if the appellants 
decline to pioeecd with their app'‘Tih My clients will insist upon yo u' fiunishhig 
them three copies of the printed papei books of appeal at once and, in the meantime, 
if the appeal appeals on the boaidfor healing, the same will have to be postponed 
nntil the said copy pap'll* books aie furnished by }oii to me.” 

On the 17th March, I" 83, the appeal being on the bear’d was 
called on for dismissal, when counsel for the respondents applied 
for and obtained a rule nisi calling on the appellants to show 
cause ‘ wliy the respondents should not be allowed to appeal 
against the decree on the grounds set foith in their objections 
to the decree.^^ 

The question of 1 he dismissal of the appeal was ordered to 
^tand over till the liearjng of the rule. 

The rule now came on for heaving. The respondents’ solicitor 
filed an affidavit in which he stated that his clients were dis- 
satisfied with the decree of the 30th August, 1808, and had in* 
structed bini to file an appeal against it ; that on the 3l&t August, 
1898, he applied to the Prothonotary for a copy of the judgment, 
which he obtained on the 5th September ; that on that day (oth 
September), he consulted counsel as to the appeal and was about 
to prepare instructions for counsel to draw the memorandum of 
appeal, when on the 7 th September, 1898, he received a letter from 
the appellants’ solicitor stating that the appellants bad filed an 
appeal, and that as such appeal was filed, the respondents were 
advised to Ole objections to the decree instead of appealing, ’which 
they did on the 28th September, 1898. 

The last paragraph of the affidavit was as follows : — 

aay that the ic^poiidenis (plaintifib) weio piepired to file an appeal before 
Iho 10th day of Septomhei', 1808, and ■would have filed the same against the sail 
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. . *1 nl 1 ? flic said (defoiuHr.ts) lad not filed 

afore&aifl decro?.” 

Slurlhig in support o£ tlio rule. 

ScoH (Acting Advocate General) cotUra. 

Tlie following autlrorities were cited: Gonr Han Bamjal 
I>i-em iYa//di>; ChuUsetnm Mamhhai v. MahmU Mwarr/ur-- ; 
JaraTlhmdn v. mrnjU Shu/¥'^ •, Burbliai v. IhujJninalhrd^^ ■, Mia 
v. C]um(lmald'^\ In re 3fn.nclicslev JUconoimc 

Buildlmj SoLlHf^ 

jKMaxs, C. J. ; — In tins case a rule bas been obtamod by the 
respondents (plnintiCfs) calling on tbe appellants to sliow cause 
'Gvby the sai<l respondents sliould nob be allowed to die a meino- 
vanduin of appeal to tbe decree herein on the g,-ound.s set out 
in their objections to the said decree.” 

The facts which have given rise to this ai.plication Cor have 
to appeal are those. A decree was passed in this suit with which 
the plaintiffs (ro.spondents) were dissatisfied, and against wnicli 
they delcmiiued and were prepared to appeal. Their appeal, how- 
ever was not presented, because the deronclauts Pded an appea 
noainst tbe same decree. Instead, therefore, of appealing, ^the 
respondents proceeded under section 561 of the Civil Troccauve 
(’odo fAot XIV cf 1S82) and lUedcross-objections to the oeevee. Iso 
riucstion is raised us to these (djoctiou^^. T'hey were duly filed 
under the provisions of the section. The appellants have now, 
however, decided not to proceed with their appeal, and have m- 
foruu'd the respondents of the fact. The appeal beuig thus abaii- 

donod, the respondents cannot proceed with their objections to tie 

decree, and they, coiiseriueiitly, apply for leave to file an appeal 
against the decree. The appellants oppose the application on the 
ground that the time allowed for appeal by the Jjuiiitaiiwi Act 
A'V of 18/7) has expired. The respondents on the other hand 
contend that the case comes within section o of that Act, and 

0) (1883) 5) Cal., 7:13. ' « '1ST3) 10 Bo™. II. 0 Ren., 397. 

(2) (1S91) 16 Bom,, 219 at pp. 253-1. ^5) (18CG) % Bom. H. C. Uop , 181 (A, C > 

fS) (1805) 17 All., 51S. (188S) 10 All , 587. 

'n\ 0.1 fill . 4-8S. 
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that, under the circuinstanees, the Court should Iiohl that thej- 
had “ suffieient cause for not presenting the appeal witijin the 
prescribed time. 

It lias been argued tliat in a series of eases, both in tin's Court j 
and in the Allahal>ad High Court, it has Loen dccidul that iho I 
lucre fact that an appeal lias bceu ■withdrawn, docs not amount to I 
suflieient cause within section 5 of the Act. I do jiot think that ^ 
it was intended in these cases to lay (hnvii any general rule to be ap- 
plied to every case. Each case must bo decided upon its own special 
circuin stances. Is one of the cares cited w ere on all jioiiit^^ similar to 
this one. From the affidavit filed by the attorney tor the respond- 
ents, It a))pears that tlmy liad fully intended to apixud and would 
Lave appealed if the other party hral not alicady filed their memo- 
random of appeal. Having regard to the facts of this ease, I 
think, the rule should bo made absolute and that w^o should airc 
leave to aiipeul. 

TvAn.TT, agree. The only question is ■wnctlier the facts 

amount to sunicient cause within seetiou 5 (d* the Limitat^)!! Act 
(XY ol 1877). Wo liave been pressed with the cases in wdiieliit 
has been held that mere witlidraw^al of an appeal is lu)! prr 
sufficient cause. In deciding this case, I do not differ from tliO'-'O 
decisions, llic question is, do the. fact.s Iiere show* soinelliing 
more? I think they do. I am satisfied that the res])Oiideiits in- 
tended lo a 2 )poaI. One rca^joii foi' tlieir not having done so w“as 
that the other side appealed. T think, under tlic.se circuiustanco^, 
they wxre justified in not filing a se[)arale appeal. Imld that 
they wore bound to do so w'ould be unnecessarily to add to the 
costs of litigation. When one appeal would be siiffieient, why 
should tw’O or three or pci’linps more appeals Ijc filed in one sail, 
merely to be held in reserve in case the fiist siiould be witlulvawii’ 

T think that ii a partj* can show that he intended to appeal and 
W'ould have appealed, only that one appeal in the suit Avas alrcafiy 
on the file, the Court ought to be satisfied that ibeio has bocm 
"‘sufficient cause '' Avilhin .section o of the Limitation Act. 

Rule (i[$uhili\ 

Attorneys for appellants : — Messi’s. Ardd^lt^Jfovhntf^ji anil Vid-slta, 
Attorney for lespondents : — Mr. SltMmrao Vaad 


1S90- 


nUIlGOTlN’- 

T>A3 

V. 

Jad A V-’ iroo* 



m 


im. 

Mfiroh 9 . 


1H3 INDIAN LAW BIPOETS. [VOL, XXIII. 

CRIMINAL REFERENCE. 


Befo)e Mr, Justice ParBons, Acting CJdef JicsUccy and Mi*, Justice Banade, 

QUEEN‘EMPRES3 JEYEAM HABIBHAL* 

Criminal Procedure Code i^Act Y (^IBOS), Secs, 269, CL 3, and o(^l-^Jury — 
Trial hg jury of an offence trxahU wiili the aid of assesses s — Practice, 

The accused was tried by a jury on. fo\u charges (1) forgery, (2) using a 
forged document, (3) criminal misappropriation, and (4) attempting to use a 
forged document as genuine. Tlie piry returned a unanimous verdict o£ “not 
guilty ” on all the charges. The bessions Judge agreed with the jury in their 
verdict on the 1st, 2nd and 4th charges, but he differed from thorn on the 3r<i 
charge, which was Cl iminal misappropriation. This offence was not triable by 
a jury and ought, therefore, undei clause 3 of section 260 of the Criminal 
Pioeoduie Code (Act V of 1898), to have been tried by tlie Sessions Judge with 
the aid of the jurors as assessors. Never tireless the Jrrdgo took the verdict of 
the jury upon this charge, and differing from it, referred the cas3 to the High 
Court under section 307 of the Code. 

Meld, that although the procedure of the Sessions Judge was irregular, the 
tilal by jury mmt be accepted as legal, and the case as one that could he 
leferred to the High Corrrt under section 307 of the Criminal Procedure Code, 

Rehmncd by E. H. Moscardi, Sessions Judge of Surat, under 
section 307 of the Cuminal Pi'ocedure Code (Act V of 1838). 

The accused was tried by a jury on four charges : (1) for- 
gery of a valuable security under section 467 of the Indian 
Penal Code^ (2) using as genuine a forged document under sec* 
tion 471, (3) criminal misappropriation of property under section 
403, aud (4) attempting to use as genuine a forged document 
under sections 511 aud 471 of the Code. 

The jury returned a unanimous verdict of not guilty onfall 
the charges, 

I'he Session^ Judge concuvvo<i \\iidi the verdict of the jury on 
the 1st, 2ud airl 4tli lieiuK of the charge, but differing from tludr 
v<u‘dlct on the Srd charge, rofmTcd the case to the High Court 
under section 3<)7 of tlie Co'le of Crimhial Procedure (Act V of 
1S98). 

llao BaluiJur Vusmlev J. KutUar^ Government Pleider, for 
the Crown. 


Ciinimal Kefeierice, Mo. 4 of 1899* 
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RamHuU V» Besai for tlie acciT^fed* 

PabsoxSj (Actikg) C. J. — ^The Sessions Judge in this case 
agreed with the jury in their verdict on the Ist^ 2nd and 4th 
charges, hut he differed from them on the Srd charge, which 
was criminal misappiopriation, an offence punishable under sec- 
tion 403 of the Indian Penal Code, This latter offence was not 
triable by jury and, therefore, under sub-section 3 of section 
269, Criminal Procedure Code, should have been tried by the 
Court of Session with the aid of the jurors as assessors. Never- 
theless the Sessions Judge took the verdict of the jury upon it, 
and differing from it has submitted the case under section 307 
of the Criminal Procedure Code* The procedme of the Sessions 
Judge was clearly most irregular, but it appears on the author- 
ities that we must accept the trial by jury as a legal one, and 
hold the case to be one that can be subiiiitted under section 307. 
This was the decision of the Calcutta High Court in In the 
maiter of Bhootnath vaid Siuja Kurmi v. Qiieen-Em^ress^^K 
It %vas also the decision of this Court in luij), v. Dev Vilhn 
where the verdict of the jury of not guilty of an offence triable 
with the aid of assessors was treated as valid, and the Court 
heard and disposed of the case under section 307. Our decision 
in Imp* V* Ialhu^\ as to the light of appeal in a case so hied, 
in no way conflicts -with these decisions. 

On the merits, the guilt of the accused is clearly plowed. He 
found this Government promissoiy note, kept it with him for 
two yeais without trjing to discover the owner, and then at- 
tempted to obtain the principal and interest due upon it. No 
doubt witnesses Nos. 20 and 22 w’ere also in the plot, but that fact 
does not exonerate the accused. We convict the aecused of the 
offence of misappropi-iation ehaigcd punishable under section 403 
of the Indian Penal Code and sentence him to six months’ rigo- 
rous imprisonment and a fine of Bs. 50, in default of pajment to 
fifty days’ additional rigoious imprisonment. 

(1) {1ST9} 4 0. L R , 405. <3/ Or. Bui, Ho. 19 o£ 1892, 

<2) (1898) 25 Cal, 5o5. 0) Cr. Bui. Ho. 13 of 1898, 
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APPELLATE CIVIL. 


JBefore Jmiice Farsoub, AiUng CUuf Jithtioe, and Mk Ju&tice Fanade, 

GAXI SH TITIIVL JADE (Applicaj?!’), Appplian’t, ??. KUSVBAI 
(Opponent), Eespondent.* 

Giiaidi^ii and n«/rZb Aci {VIII of 1800), Secs 13, 46 and 39 — Duty of 
Dhtntt Cotiit to liea\ all evidence — Decision based on eiidence talen hij 
a Suhordimte €ouU illegal — Pi aciicc~~Minor---0 uauhan. 

Section 4() of tlio Gimlun and Waicls A^b (VIII of 1890) doos not coniiol 
section 11 of iho Act, so as to nntlioii/c the Dish let Jndgo to dispense tlic 
lieaiing of o\ulencc "by liimself and transfoi tlie ’oliole iin estimation of material 
issuer of fact to a Suboidlna-'e Couit. Hor does it einpo^ei tlic Distiict Judge 
to Use tl r e\idenco taken by tlie SuboiJinato Conit. 

An appUcation ^^l;S made foi the appointment of a gnaidian to tlie peison 
'and piojhity of a minoi. The Distiict Coiiit sent the ajiplleaiion to a finb- 
oidinatc Judge ft r inqiniy and lepori, and issued a notice calling upon any 
IV bo obje ted to the appointment of tlie proposed gnaidian to appeal* befoie tlie 
Siiboidiinto Judge, nlio would bear and dispose of tbe ohjections. The whole 
iiiquiiy was held I'efoK', and all ihe evidence wa'- taken by, ibe Bubordinate 
Judge Fpon the oMdoiice so taken, the D'sti let Judge disiiosed of tlm tapph- 
cation 

tbat tbe pi oeediue adopted by tbe Distxic"^ Judge was illegal, and Ins 
decision b i^ed npoi ovidonco no taken before bini could not bo accepted. 

Application? iioder the Guaiditiii and Wards Act (VIII of 18J0) 
for the appointmciit of a guardian to die person and property ot 
a minor. 

The applicant alleged that one Sadashiv Narayen Jade died 
possessed of considerahle moveahlc and immoveable property; that 
a few horn s before his death he adopted the minor Balkiishna, 
who performed his funeial ceremon es and inherited the vhole 
of his oslrAc : that the minor lived with hiS adoptive mother 
Ivn^ab-il for a time; that disputes ihen arose between Kii'^abai 
and die min oVs iiaitujl fathuib in conscriucnce of vdiiclt Knsa.- 
bai tinned the minor out of die liousC; neglected his cliieation^ 
and waded his propeity. 

The appli^Miit^ theiefoixh prayed Ihrd the II{\ar of die District 
Court bjionld be appointed as guardian of the miuor^v person 


* Axipoil, !N(' 102 of ISOS. 
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^Bd property. This applic<atioii presented to tlie District 
Judge of Poona on lltli Novembciv 1SD6« 

On 13th November^ 1806, the District Judge sent the applica- 
tion to the Joint Subordinate Judge of Poona for inquiry and. 
repoit as to v.hethor the allegations made in the application were 
true, and whethci it nnas necessary to appoint a guardian. 

At the ‘-ame time the District Judge issued a notice calling 
upon any person who objected to the appointment of a guardian 
to appear on the litli Decniibe], 1S90, befoie the Joint Sub- 
ordinate Judge. 

In answer to tlxls notieo, Kusibii appearctl before the Sub- 
ordinate Judge and objected to the appointment of a guxrJian 
on several grounds. She urged {niltv aha) that the minor was 
adopted her affcci her husband^ death under an agreement 
made witli Lis natural father, \Ylo’ch piovidcd that the minor 
•should U\e x\ith her till ho came ot age, when, if they disagiecd, 
the whole of her huslimus propeily should bo di\ided half and 
half between heibelE and ber adopted son. 

The Subordinate Judge, without going into the question of 
the agrceimnit set up by Kusabai, limited the impiiiy bffoio 
him to the question wlicthci it was in the iiiteiest of the minor 
to appoint a guaulian of i is person or pioperty or both. 

On this question the whole of the evidence was recorded by 
the Subordinate Judge, ami a loporfc xvas submitted by him to 
the Distiict Judge on tlie 8tli ’March, 1398, reconimcndiug tint 
u. guardian should be appeiutid to the person on I property of 
the minor. 

On the 9ih June, 1898, tl e Distiict Judge sent hack the case 
to the Subordinate Judge for fiuther inquiry as to the truth 
of the conditional adoption allegetl by the opponent Ku'^^abai. 

The Subordinate Judge took evidence on this <]Uestion, and 
sent it to the District Judge, without making any report, or 
expressing his opinion on the c\idcncG recorded, as the ordei 
of the 9th June, 1898, was silent on that point. 

On the evidence taken by the Subordinate Judge, tlie Distiict 
Judge finally disposed of the application on the 18th Novembeiv 
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1898. He lield that the conditional adoption as alleged by tho 
opponent Kusabai proved, and that there was no ground 
for removing her fioin the guardianship. The application was^ 
therefore, rejected. 

Against this order the applicant appealed to the High Court* 

Ganpat Sadashiv Hao for applicant : — Tlie procedure in this 
case was irregular and illegal. The District Judge instead of 
taking the e^ idence himself, transferred the whole inquiry to a 
Subordinate Comt and bused his decision upon e\ idence recorded 
by that Court. Section 13 of Act VJII of 1890 expressly re- 
quires the District Judge to hear all the evidence. He cannot 
delegate this duty to a Subordinate Court. 

Under section 46 he may call for a report from a Suboidinate 
Court on any matter relevant to the inquiry before him ; but 
he cannot rest his decibion on evidence taken by the Subordinate 
Court. Here the judgment is founded entirely on evidence re-» 
corded by the Subordinate Judge. Moreover, on the merits tho 
decision cannot stand. The opponent admits that she is uiiiable 
to manage the minor’s property, and she sets up an agreement 
with the minor^s natiual father under which she claims a moiety 
of the property left by the minor’s adopti% e father. Her inter- 
ests are thus distinctly adverse to those of the minor. And the 
Judge ought to ha\ e removed her from the position of guardian 
under section 39 {(J) of the Act. 

G. Cliandavarlar for respondent : — The objection taken 
here to the lower Court's procedure was ne^er raised in the 
Court below. The Case was pending in the District Court for 
nearly two years, during which time the appellant never objected 
to the inquiry being held by the Subordinate Judge. On tho 
contrary ho adduced cill tho evidence he had beioro the Siibor- 
dinuie Judge vritliout an} deumr or objtctioii. Nor did ho object 
v;hen the District Judge hiiaEy heard the arguments of boih 
partics on the fvi ience taken by the Subordinate Judge. Ic is- 
only now, after ilio case has been decided against him, that^lio 

O' SecUoTi 4.G AotVXII cf ISOO [■roviJ.C'j as .folUvr^ ; — Coiiit laay call 
upon th? C'ollecUr, oi- upon .uiy Court subordinate to the Ccurt, for a rovovt cf any 
matter arising in any xJTOceeding under this Ai‘t and treat ihc rcpoit as e\ idciicc.*' 
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iwses tills technical ohjeetion. It is the general practice for 
the District Court to send sncli cases for inquiry and report 
to a Subordinate Court. And if he acts on such rej^ort, or bases 
^^his decision on evidence taken during the cour'!,e of such inquiry, 

I submit be does not act illegally. On the inei’its, the District 
Judge finds that there is no sufficient reason for removing the 
minor fiom the guardianship of his adoptive mother. It is in 
the interests of the minor that a stranger should not be appointed 
as his guardian. 

Paiisons, J. The procedure in the lower Court has been 
distinctly illegal. Section 11 of the Guardian and Wards Act, 
1890, requires the Court, that is, the District Court, to fix a clay 
for the hearing of the application, and section 13 pro^udes that 
the clay fixed for the healing, or as soon afterwards as may 
be, the Court shall hear such evidence as may be adduced in 
suppoibof or in oppo^tion to the application.*'^ In the present 
case the District Judge neither gave notice of a hearing before 
himself, nor took any e\idence himself. On receipt of the appli- 
cation he sent it to the Joint Suboidinato Judge for investigation 
as to whether the allegations made in it ^vere proper, whether it 
was necessary that a guardian should be a^ipointed, and whether 
tlie minor was attending an}”, and if so, what school, and ho issued 
a notice calling on any V ho objected to the appointment of the 
proposed guardian to appear on the 11th Dtcouiber, 1896, before 
the Joint Hubordinatc Judge, uho would hear and dispose of the 
objections. The whole enquiry wa*^ held before, and all the evi- 
dence was taken by. Subordinate Judges. Section 46 of the Act 
permits the Distiict Court to calH^ upon any Court subordinate 
to itself for a report on any matter arising in any pioceeding 
under this Act, and iieat the report as evidence This clearly 
doe*? not mean that the whole enquiry should be handed over to 
a Subordinate Judge, and it does not allow of the use by the 
District Court of evidence taken by the Subordinate Court. I 
think that the irregularity is one that vitiates the wliole proceed- 
ings, and that the conclusion that the District Judge has come 
to upon evidence not taken before him, cannot be aeceptecl. The 
parties have the right to require that the District Judge shall 
take their cvidouce and pronounce judgment upon it. 
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Were\eise the cider and rcman<l the application for a legal 
healing. 

Costs to abide the result. 

Ra'^abJ;, J ~~“In tills case, the appellant, who is a relative of 
the minoi Balkiislma, made an application under sections 10 — 12 
of Act VIII of 1890, praying that a guaidian be apiwinted to the 
person and pioxieity of the iniiiOi, as tlio opponent, the minor’s 
adoptive mothei, had tunic 1 tlie muioi out of the house, and was 
wasting hn pi )pcity. Xu the fust application made on 11th 
jVo\ember, ISOd, the applicant piajcd tint the Na/ir of the 
Disinct Couit might ho appnntel as guaidian. In a supple* 
mentaiy application, made on IXdh Doceiubci, 1816, the name of 
one Govindiao Slieie was suggested in place of the Nazir. The 
oiiginal petition was sent on 13th November to the Joint 
Subordinate Judge of Poona, who vas asked to lopoit if the 
allegations made m the petition weic true, anl also whether it 
was neces^aly to make anappoiiitmont as prayeil for, and whether 
the minor attended school. The opponent lu lier reply denied 
that she hid turned out the mixioi fioin her house or that she was 
squandeiing the property. She fuither stated that under aa 
agreement made ^\ith the minoi father at the time of adoption, 
she and the minoi had equal claim to the propcxty. ddie Joint 
Subordinate Judge licfoie whom the inquirj was hold, asked the 
District Judge on 6fch July, 1897, whether he should include in 
his inquiiy the disputed question of the adoption and the agiee- 
ment sot up by the opponent, and the Distiiet Judge infox med him 
that he should only report on two points : (1) whether it was 
in the interest of the minor that an appointment of guardian 
to the person or propeity oi both should be made; and (2) who 
should be so appointed. Owing to transfeis, the evidence in the 
Subordinate Court was taken before thi^ee ofiScers, and finally on 
8th March, 1898, a report was submitted recommending that a 
guardian should be appointed to the person and property of the 
minoi", and that Govindmo and not the Nazir should be so 
appointed. 

The District Judge, after hearing aigunieiits, came to the 
^bficlusion that the question of the truth and genuineness respect* 
if ely 6t the alleged adoption and agreement set up by the oppoj ^ i 

- I 
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lent ought to be inquired into before an order could be made for 
;he removal of the opponent from the guardian'ship which Bhe 
daiirjed under the agreement and adoption deed, accordingly^ 
m i^th June, 1898^ remanded the ca'^e for further inquiiy. Thi:> 
:urthor mqiiuy was made by the Fiist Class Suboidmate Judgc^ 
who sent up, on 24th Septembei, 1898, the evidence taken by him, 
but expiessod no opinion on the same, as the secoml icferciiee 
Didoi was silent on that point. Thereupon the Distiict Judge 
finally disposed of the apiilicatioii on IStli Novembei, lb98, by 
rejecting it. Ho hold that the first adoption set up by the apiili- 
eaut had not taken place ; that the adoption and agreement on 
winch opponent relied Aveie proved , and that there were no 
grounds for removing the opponent from the guardianship. 

4 he contention urged by the appellants pleader before us 
relates to the proceduio followed by the District Judge in conduct- 
ing the inquiiy into this application It was contended that the 
Disirict Jmlge had no powtrio direct a Subordinate Court to 
triko any pait of the evidence without calling for a report fiom 
that Comt on the evidence md lecorded j and, further, the District 
Judge was in erior in acting upon the evidence taken duiing the 
eonrbo of the second inquiiy. On the merits, it was contended 
that the decKion of the D’strict Judge in favour of the adoption 
set up by lespondont, and adverbO to the earlier adoption, was 
against the weight <jf the evidence, and that under any circum- 
stance's he respondent was not a proper and fit person to bo 
reco^ni/ed as gu iidian of the minor, as she had misappropriated 
the minoi s property, and her interests were in conflict with those 
of the minor. These are the only two points w^hich require 
consideration. 

In legMul t«j the first point, I feel satisfied that the objection 
to the procedure followed by the District Judge must be upheld. 
Section 14 of the Act, YIII of 1890^ cxiircssly lays down that 
the Conit shall hear the evidence adduced in support of or in 
opposition to the application. It is true that section 46 permits 
the Court to call upon any Court subordinate to it for a report on 
any matter arising in any proceeding under the Act, and treat 
such n port as evidence, For the purpose of making this report, 
the Suboulipate Court may institute the necessary inquiiies. 
This latter section does not control section 13 so as to enable the 
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FULL BENCH. 


Ml* Jiidice JBa^sonSi Acting Chief Jtisiico^ Mr, Justice Candg^ Mi 
JiistlGG BanculCi Justice Tgabju Mi Justice Vulton, Justice 
Russell and Mi Justice Staihnr/^ 

QUEEN-EMPRESS e?* MALE ani. QUEEN-EMPEESS v* NAGU * 

Oiiniinul Frocedtue Code {Act Y of 1898), Rut Z^-^OonDioiiQii of sextet at ^ 
offences atonetnal — One sentence onh/ to he passed in suck cases — bentenee 
— Indian Penal Code (Act XLY of 18G0), Sec* 71* 

Y liere a peroon commits house hieaking, in oiclei to commit theft, and theft, 
he may be chaiged with, and oonvictod of, eich of these offenijes. In awaiding * 
punishment undei the pro\isions of section 71 of the Indian Penal Code (Act 
XLY of 1800) the Conit should pass one sentonoe foi either of the offences m 
question and not a separate one for each offence. 

If in such a case two sontencos aie pasacd, and the aggiegate of these doos not 
exceed the punishment provided by law for any one of the offences, or the 3 uiis- 
diction of the Court, that would ho an inegulanby, and not an illegality, calling 
foi the inteifeienco of a Court of Appeal or Revision^ ^ 

PttrEKE>^ci] to a Ball Bench. 

The icfeience was made in two cases which came np heford 
the High Oouit nnder section 488 of the Code of Criminal ProceJ 
dale (Act V of 1898), 

(1) In Quecn-Emjvess v. llalu Jijun and anotliof the accused 
%verc convicted at One tiial by the Second Class Magistiato at 
Maiiim of theft in a dwelling-house, and housc-bi caking by night 
in Older to commit theft, under sections 380 and 457 of the IndiaJi 
Penal Code, and sentenced to ligorous imprisonment for fifteen 
days and for one month separately for each offence. 

The District Magistrate of Thdna, holding that the seiiaratc 
sentences were illegal, ref ei red the case to the High Court. 

(2) In the case of Queen-Bmp ess Tfagn Bahaji the accused 
was convicted by the Second Class Magistrate at Satdra upoi 
separate charges, at one trial, of theft in a dwelling-house undei 
section 380 and of house-breaking by night under section 457 o: 
the Indian Penal Code, and was sentenced to one montlPs rigoroiis 
tihprisoninent for each offence, tho sentences to take effect on 
liter th^iotbe:^. 

♦ Cilmiual Befereuce 0 , Nos 26 md. 84 of 1899. 
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On appeal the District Ma^istiato passed the following 
01 del . — 

^^The Second Class Magistiates finding is wiong. Ho should 
have floated the two offences as foiming one (section 33, Ciiminal 
Procedure Code, and Giiminal Ruling No. 36 ot 1838)^ and have 
inflicted one sentence, and not two. I, therefoie^ alter his find- 
ing and sentence, and find Nagu Bxbaji guilty ot an ofluice under 
section 457, Indiin Pend Code, and scutonce him to t^\o months*' 
rigorous impiisonment.*' 

The Ses'^ious Judge, being of opiuiou that the District Magi.s- 
tiate's Older xvas illegal, iciciicd theca^e to the High Com t under 
section 138 of the Ciiiuiual Pioceduie Code (Act V of ISJS), 

Both these lefeienccs came on for hcaimg at first before a 
Division Bench (Paisons, Acting C, J , and Ranale, J., who i(dei- 
led the following ([uestioiib to a Full Bench — 

(1) Whethei a peison who Ins committed house-bieakiiig in 
order to commit theft and theft, can be chaigcd with, and con- 
victed of, each of those ofltnees 

(2) If so, can a sepaiate sentence he passed on each com iction, 
provided that the Com t does not exceed its Oidiinij powei of 
inflicting punishment, and that the aggiegatc sentence passed 
does not exceed the x^ushiaent provided by law foi either of 
the oftenccb ^ 

R4o Baladiii Vasuchv /. Kiiiilarj Go^nmiuiii Ifleadci, for 
the Clown. — Before section 35 of the Cnminal Piocedure Code 
was amended by Act V of 1898, theio was a conflict of opinion 
between the clifttreni High Couits in India as to wbotber in 
a case like the picsent it was competent to a Couit to lecord 
a separate conviction and pass a separate sentence foi each of 
the offences charged. The Uigli Oouit of Cedcutta was against 
two sepaiate con\ictions and sentences. But thi^ Court took 
a different view— v. AnwarllMi'^ ^ Eeg. v. Tuha^a^-K The 
Allahabad High Court agreed with this Court — In Uiq matter 
of Baiilalya (^men- ’Emi))cs8 v. Zo'i nag The Madi as High 
Court was of the same opinion : see (1889) 4 IFad. II. C. E. Appx. 

(1) (1872) OB. ,0 E , 172. C*^) (1880) 3 All., 306 

Q) (1876) 1 Bom., 214, (4) (18S8) 10 AIL, 1^6. 
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Btforc Justice jParsons^ Acting Chief Justice, Mr. Justice Cmidg, Mr. 

Justice Banade, Mr. Justice Tijahji, Mi, Justice Fulton, Jfn Justice 

Bussell and Mr* Justice Biaillng, 

QTJEEIT-EMPBESS 2;. HALIT and QUEEH-EMPEESS ' o . NAGE,’^ 

O^iminal Froceduie Code {Act F" of 1898), Bec* 35 — Comictiori cf several' 
0 fences at one lal — One sentence onlt/fo he passed in such cases-^Senicncd 
— Indian Feaal Code (Act XL V of 1860), Sec. 7i« 

Iiere a persou commits liouse-broaLing In order to commit tbeft, and tlioft, 
he may be chaiged with, and conviotod of, each of these offenses. In awarding 
punishment under the provisions of section 71 of the Indian Penal Code (Act 
XLY of 1860) the Conrt should pass one sontenee for either of the o^ences in 
question and not a separate one for each offence. 

T£ in such, a case two soiiteneos are passed, and the aggregate of these doos not 
exceed the punishment i)rovided by law for any one of the offences, or the jurls>* 
diction of the Court, that would bo an iiregulaiity, and not an Illegality, calling 
£01 the interfeience of a Court of Appeal or Revision. 

RurEKEXCL to a Full Bench. ^ 

The refeience was made in t\vo cases which came up before^' 
the High Court under section 4S8 of the Code of Criminal Proce^^f 
dure (Act V of 1898). 

(1) In Qioeen-Enijy^ess Y. AIah{ Arjmi ami another the accused 
were convicted at One trial by the Second. Class Magistrate at 
Alahim of theft in a dwelling-house^ and house-breaking by night 
in order to commit theft, under sections 880 and 457 of the Indian 
Penal Code, and sentenced to rigorous imprisonment for fifteen 
days and for one month separately for each offence. 

The District Magistrate of Thdna, holding that the sojiarata 
sentences were illegal, referred the case to the High Courfc. 

(2) In the case of Qtteeu^Empress v. Ifagtt Sahaji the accused^ 

was ^convicted by the Second Class Magistrate at Bit&m upon 
separate charges, at one trial, of theft in a dwelling-house under 
section S80 and of house-breaking by night under section 457 
the Indian Penal Code, and was sentenced to one month ^s rigoroii/ 
imprisonment for each offence, the sentences to take effect one 
"after the* other# " ^ ^ - ! 

Ciimiual Eofereaees, Kos. 26 and 84 oi 180^ 
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On appeal tho Di&fcricb Magistrate pas'^ed the following „ 
order: — Queeh. 

The Second Cla'^s Mao'istratos findino' is wrollf^ Ho should v 

have treated the two offonccs as forminijone (section 85, Criminal 
Procedare Code, aud Ciiminal Ruling 36 o£ 1838)^ and have 


inflicted one sentence^ and not two. I therefore, alter his find- 
ing aud sentence, and find Xagu Bxbaji ot an ofienco under 

section 457, Indian Penal Code, and sentence him to two months'^ 
rigorous imprisonment/’ 

The Sessions dudge, being o£ opinion that the iIRtriet Magis- 
trate’s order x\a& illegal, referred theca'=-e to the High Court under 
section *138 of the Criminal Pioceduie Code (Act V of 1898), 

Both these references came on for hcaiing at first before a 
Division Bench (Parson Acting C. J., and Ranade, J,, who i of er- 
red the following ipcstions to a Full Bench ; — 

(1) Whether a peison who ha^ committed house-breaking in 
order to commit theft and theft, can he charged with, and con- 
victed of, each of these oftlnces? 

(2) ^ If so, can a separate sentence be pas'^ed on each couviction, 
provided that the Court docs not exceed its oulinaiy power of 
inflicting punishment, and that the aggregate sentence passed 
does not exceed the punishment provided by laxv for either of 
tho offences ? 

Rfio Bahadur VasurJei^ J. KiiUhai^ Goveiument ifleader, for 
the Crown : — Before '^cction 35 of the Ciiminal Procedure Code 
was amended by Act V of 1898, there was a conflict of opinion 
between the different High Courts ni India as to wdiethor in 
a case like the present it xvas competent to a Court to locord 
a separate conviction and pass a separate sentence for each of 
the offences charged. The Uigh Court of Calcutta was against 
two separate conxictions and sentences. But this* Court took 
a different view — Reg, v. Beg, v, The 

"^hahabad High Court agreed with this Court — In ilio matter 
QuG€7i-'Emprcss v. Zoning The Madras High 

)urt was of the same opinion ; see (1869) 4 Mad- H, C. R, Appx, 

jU) (1872) OB, ,O.K.,172, 

/<2) (187(>) 1 Bom., 214. 

/ 


C3) (1880) 3 All., 306. 

W (1883) 10 All., 146. 
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xxxvii. The High Courts of Bombay, Allahabad and Madras 
agreed in holding that a separate conviction and a separate sen- 
tence should be passed for each of the offences charged. The 
question is whether the new Code of 1898 has made any change 
in the existing law. An explanation h added to section 35 of 
the Code of 1882. 

The illustration to the section has created the difficulty. But 
section 235 of the Code of 1882 is not amended or altered. Nor 
is section 71 or the Penal Code amended. That being the case, 
section 85 of the Criminal Procedure Code of 1898 should be 
read with section 235 of the same Code, and with section 71 of 
the Penal Code. Section 235 of the Criminal Procedure Code 
provides that a person may 1>c charged at one trial Vvith more 
than one offence. And illustration B to the section shows that 
he may not only be separately ehaigcd \viih, but also separately 
convicted of, each of the offences. Section 258 of the Code pro- 
vides that when a chtOige is fiamed, the accused must ])e either 
convicted or acquitted. If he is eoii\ictcd, a sentence must be 
passed according to law. It follov therefore, that, if an accu-.ed 
person is charged wdth and convicted of se\eial distinct offences, 
there must boa sepaiate sentence for Otch offence. Then sec- 
tion 71 of the Indian Penal Code lomains intact It does not 
deal vith sentences 1»ut with the ([uautuin of punishment. In 
the Full Bench case of Quecf^-Jl^Mprcss v. Ba/ia Fmja it is ex- 
pressly laid down by this Court that where a person is convicted 
of riotiug and of hurt, it is not illegal to pass two sentences, one 
for rioting and one foi hurt, provided the total piinislimeiit does 
not exceed the maximum \\diich the Court might pass for any 
one of the offences. To the same effect is the ruling in Queen- 
Jiw press V. SttMaram “ . 

(7. CoyeiB\ci>nne 2 ts euriw :—I submit that separate con- 
victions and separate sentences can only follow distinct offences. 
Section 35 of the Code of Criminal Procedure of 1898 allow 
separate sentences to be passed only if the offences arc distinct. 
But the illustration to the section shows that house-breaking 
yilih intent to commit theft and theft arc not distinct offences^ 




(2) (1886) 10 Bom., 493, ’ 
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Section 235 (Illnstratiuii (5)) of the Code of Criminal Proced- 
ure is not against niy contention. If the Legislature has now 
expressly excluded the offences in question from the category of 

distinct^'’ offences, it is not open to contend that they are dis- 
tinct ofTences hy analogy of the cases. Moreover, clause 4 of sec- 
tion 235 provides that nothing contained in that section affects 
section 71 of the Indian Penal Code. The former deals with the 
procedure at a trial, the latter with punishment only. Because 
more charges than one can he framed at one trial, it does not 
noeessaiily follow that there should he separate sentences also. 
The section is not imperative but enabling only: see WeirS 
Criminal Killings^ p. 895 j see also Q9fee7i-J^mprcss v, Uyra Vir- 

Upon the second question, I submit tliat a separate punishment 
upon each chaige would be illegal. The offences form parts of 
one and the same transaction : see Qitecn-E v. Muse Bagas^'^K 

PlR CvrIjUI : — We are of opinion that the first que*.tion 
should be answered in the affirmative. 

We aie also of opinion that looking at the illustx*aiion and 
explanation added to section 35 of the Criminal Procedure Code, 
1898, it is the intention of the Legislature that a Court in award- 
ing punishment under the provisions of section 71, Indian Penal 
Code, should pass one sentence for either of the offences in ques- 
tion, and not a separate one for each offence hut if two sentences 

a) Ci\ Eui, 23rd May, 1872. 0) (1872) 7 Mad, H. C. Rep., 375. 

Cr. Rnl , lull Bee,, 1873. (4) Cr Bui. for 1886, Ko. 59, 

(5) Cr, Bui. for 1889, No, 63. 


The explanation and illustration to this section must be read 
together. The object of amending the section was to make 
the law on this subject clear and consistent. The rulings un- 
der the old Code are, no doubt, against my contention. But 
the ground on which they arc based was that theft and house- 
breaking in order to commit theft were treated as two distinct 
offences. But the new Code declares that they are not distinct 
offences. Those rulings, therefore, are no longer auy auihoriries 
in point. As to the state of the law under the Code of 1872, see 
Reg. V. Jnmarkhan^^\ Reg. v. Govinda^^ and Reg. v. NonJan'\ 
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are passed^ and the aggregate of these does not exceed punisli-. 
ment provided by law for any one of the offtnccb, or the juiis- 
diction of the Court, wo are of opin'ou tint that would he an 
irregularity only^ and not an illegality laiiiiring intcrrerence by 
a Court of appeal or revision. 


APPELLATE CIVIL. 

Before Mr. Jii^stice Parsons, Acting Qluef Justice, and Mr. Justice Erniade. 

MAHAMAD DASU (original pBriKDANT), Aipetlant, v , ANANJI 
BASU (original PLAixTirr), Et&roNDrNT. 

Blidgddr — JBMgdiiri estate. — Alienation hj a hhCbjdny of his simx — Bonibag 
Act V of 1862, See. Z— Collector setting aside sale if,shaie — Subsequent 6tcit 
to rccoier share — Lbnitation. 

In tlio 3 ear 1871 tho plainfiff, a co-sharer in a bh5g, alioiiatod his share to a 
stianger. In tho year 1882 the Collector cloclarod th^ alienation to ho illegal, 
and in the year 1883 ordered that the plaintiff shjnld he reinstated in tho 
possession of his share. At plaintiff’s request Ms share was given into the 
possession of the defendant, who was tho plaintiff’s hrothor and hhltedar of the 
entire blUg. In the year 1S92 the plain! iff brought this suit ag linst the defend 
ant loiecover posse'^sion of Ms share. Tho defondan! eojitendcd tha^ the suit 
was timc'harrecl, the idaintiff not having been in pos^csbion since tho year 1871. 

Held, that the suit tvas not barred, the possession of plaintiflTs alieneo being 
tho possession of the plaintiff himself, and tho defendant not being entitled to 
tach to the p riod of his own possession that of the plaintiff’s alienee. 

Second appeal from the decision of E. J. C. Lorcl^ Assistant 
Judge of Broach with full poweis, confirming the decree of 
Ohunilal D. Kavishvar, Second Cla^s Subordinate Judge. 

In 1871 plaintiff j a co-sharer in a certain bhag, sold his share 
to one Valli Adam, wdio was a stianger to the bhngddr family. 
Talli Adam continued in possession till the year 1883, when the 
Collector, who had in the meanwdiile declared the sale to be 
illegal by an order dated the 12th January, 1882, directed that 
the plaintiffs share be restored to him. The plaintiff thei^eiipon 
requested that, as he was nob living in the village in which the 
bh^g was situate, possession of his share should be given to the 
defendant, wdio was his elder brother and the khatecMr of the 
enfee hh%» The defendant was accordingly pat into possession. 
^ Second Appeal, No. 575 of 1898. 
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In the }Ci\r 1892 the p^aintiS brought thib feiiic against the 
defendant to recover his shave, contending that tho defendant 
held pos^e^Mon of it as trustee for him. 

The defendant denied that beheld the propel ty on plaintiffs 
heh^df, and pleaded {I id cr alia) that tho suit was barred by limita- 
tion^ the plaintiff ha\iiig been out of po'^sessioii for inoro than 
twelve years. 

The Subordinate Judge found that the defendant held the 
propeity for the plaintiff and that the suit was not time-barred. 
He, therefore, allowed the claim. 

On appeal by the defendant, the Judge (V. V. Paranjpe, Fir^t 
Class Subordinate Judge with appellate powers), %Yithont record- 
ing findings on all the issues raised, reversed the decree and 
rejected the claim on the ground that it was tiino-harred, in as 
much as the plaintiff had not sued wdthin three months from tho 
date of the Collector's order as provided by section 8 of the 
Bhdgdars Act (Bom. Act V of 18G2). 

The plaintiff having preferred a second appeal, the High Court 
reversed the decree and remanded the appeal for a rehearing. 
See Printed J adgments, 189 7, p. 228 On the remand the J udgo 

found that the claim -was within time, and he confirmed the 
decree of the Subordinate Judge. 

Tho defendant preferred a second appeal. 

IL C, Coj/aji for the appellant (defendant). 

Go/cuhlas JT. Parekh for the respondent (plaintiff). 

Pausoks, C. J. (Actiko) : — The remand order in this case will be 
found in Jmavji v. where the facts are clearly stated. 

(1) Tlie folkwing the judgment of the Couit : — 

Fabbah, C. j. Following the luling in [far Mai v. QoJeal (l\ J., 3897, j). 109) 
we rever&e the deciee of the lower Court and xcmand thj api^eal for reheaiiug 
tipon tho remahiing issuer. In tins paHioular cieo the only onler the Coilectoi;' 
made w'as this— I sanction, the se\eial portions heing rejoined to the hhAg,'^ 
There was nothing in that order which tho plaintiff could object to or sue to set 
aside. 

We amend the sKth i&sue in older to raise the epaostion suggested by Mi. Gokaldas 
—that the defendant can have no lien on the proxierty for tie amount es^pended iti 
repairing the house, as he has enjo>ed the profits of fchc land — ^]>y adding to the last 
query the words and 1ms the defendant a lien on the property for the same after 
the sentence ^Mvhat money was so spent 

(2) P. J., 1807, i> .228. 
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The Judge of the lower appellate Court on the rehcaiing found 
all the issues in favour of the plaintiff^ and the only objection raised 
here now to his decision is on the ground of limitation. 

It is contended that the plaintiff, who had sold his share in 
1S71 and had, therefore, been out of possession since that time, 
was barred by presciIptLon from bringing this suit. This con- 
tention, howe^ er, is based upon a misconception of the relation- 
ship that subsists between the paities. They arc both sharers in 
the bhilg. The sale by the plaintiff of his share in that bh% and 
the possession of liis alienee were as adverse to the defendant as 
they were to the plaintiff, and the action of the Collector in 1883, 
setting aside the sale and reinstating the owners in the possession 
of the bh%, was beneficial to both, and the effect of it was to 
restore the parties to their original condition as owners of an 
unencumbered bhag. It is impossible tQ ais:aen h ^Q 
tion put foiward on his behalf that the defendant can prefix to 
his possession since 1883 the possession of the alienee of the 
plaintiff between 1871 and 1883, and count the whole period 
as his possession adverse to the plaintiff ; we ought rather to 
hold that the possession cf the alienee was the posses'sion of the 
plaintiff himself. In alienating the shaie he tiansf erred Ms 
rights over it to his alienee for as long as the alienation lasted, 
and when the Colleotor intervened and put an end to the aliena- 
tion, the effect was to I'ecoiivey to the plaintiff tho'^e same rights : 
the plaintiff and his alienee are thus properly to be i eg aided as 
successors in title, and the defendant in older to succeed in this 
suit would be bound to prove adverse possession against both. 
This ho has not done, and the result is that his defence fails. 
We confirm the decree wnth costs. 

Ranadp, J. : — The appellant and respondent arc brothers, and^ 
along with two other brothers, owned equal shares in a bhag 
which compi ised lands and houses. It is admitted that the land 
and house in dispute belonged to the respondent before they 
Jvere alienated by him to strangers m Samvat 1927 (1871). In 
appellant, as khatedar of the entire bh^g, applied 
2®) fu the revenue authorities for the cancellation of 
for the restoration of the land and house to 
the hUg entered in his khdta under section 3 of iiomhay Act V 
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o£ 1862, The alienation was aceojdingly set aside by an order 
dated 12th Jannaryj 1882^ and it was directed that the land and 
house should be restored to the bhdg. The appellant wanted 
the land and house to be made over into his possession. The 
alienees were^ howe\ ei% willing to restore the land and house to 
their vendor^ the le'^ponclent, and not to the appellant. An order 
ivas pa'^sed accordingly to restore the land and house to the re- 
spondent's possession, but Lc infoinicd the Milage authorities 
(Exhibits 38^ 54) that as he was cinplojed in sei*vice in another 
village, the land and house should be made o\ er into appellant's 
possession^ as he had vahivat of his property, and they were 
accordingly made orer into the possession of appellant on 
Slst August^ 1888. The respondent later on changed his mind, 
and as appellant refused to gh e up possession, the respondent 
brought bis present salt in 1892 to recover possession of the land 
and house on tlie giounci that the appellant held possession on 
respondent^ behalf. Tho appellant denied that he held posses- 
sion of tho property on respondents behalf, and farther contend- 
ed that the respondent plaintiff's claim \\as time-ban ed. 

Tho Court of fii^t instance awarded the claim. In appeal it 
rvas held that respondent was entitled to ]»e placed in possession, 
but as appellant <lid not hold possession on behalf of iesj»oiident, 
and, further, as respondent had not sued tu set asidt the final 
order of the Collector w iihin three mouths under section 3 of Act 
V of 1862, the claim was time-barred. In second appeal it rvas 
held that sectmn 3 did not apply to the ease, and this Court re- 
manded bach the ca^c for decision on the meiits. The Assibtant 
Judge has now held that the appellant had obtalire I possession 
as trusteo for the respondent, and that the latter’s claim wa^ 
not time-barred. 

It will be seen from the siuumaiy gi\tn above that the only 
two points about wliicli the parties are not agreed are (1) whether 
appellant or respondent was entitled to the possession of the 
land ; (2) and w^hether the claim was timo-barreeb 

As regards the first point, section 3 directs that after the sale 
is cancelled, tiro Collector should restore the property to the 
possession of such person as he deems entitled thereto. The 
CoUeetpr’s discretion is thus not absolute and unrestricted. He 
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1899. has to detcrminG tlio question as to tlio claim for possession, and not 
of the title to the property v. GohaU^). In tliis case, 
that disci'etion was exercised when the District Deputy Collector 
Amakji. ordered the Mainlatdar to restore the land to the responrhmt. 

The order in appellant's favour was made after respondent had 
informed the village authorities of his intention to that effect. 
Appellant did not obtain possession in virtue of a decision of the 
Collector that he was the person entitled to possession, Qnite 
independently of this circumstance, it is clear that the Mlioiiation 
by respondent having been set aside under the Act, respondetit’s 
previous title revived. If, instead oE complete alienation, there 
had been a mortgage or charge, and the Collector had iutcrfer.H^ 
under the same section, and set them aside, it is clear that re- 
spondent, and not appellant, would have heeu benefited thereby* 
Even though there was no express trust in this case, there can 
he no doubt that the person entitled to the property was the 
respondent. 

The next question is whether the respondent’s claim wab time- 
barred. E^spondent alienated the land in 1871, and from tliat 
time down to 1S92, when the present suit was brought, a perio^^ 
of moro than twedvo }ears into’veiies, during which time re- 
spondent was not in po '•session, and appellant contends tln«t tin 
respoiidont had no titUi left to bring the suit. The fip})e]]nnt 
thus joins his own eight years^ possession with the previous 
twelve years^ possession of the alienees of respondent. If tlio 
aj)pcllant had derived his right from the alienees, his contention 
would have been valid. Dut he does not derive his title from 
the vendees. Their possession, being declared illegal, cannot I)e 
pleaded as adverse against the person from whom they derived 
their title, and who alone was entitled to possession under Act V 
of 1862. As between the parties to this suit, both of whom hold 
possession of parts of the bh^g, the appellant’s adverse possi^ssinii 
could only commence, at the best, in 1883. I’he rospondenf^s 
right to recover possession is, therefore, not time-bar)vd. We 
confirm the decree of the lower Court and dismiss the appeal 
with costs. 

Decree co/iJirmecL 

r. J.for 1897, p. 109, 
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'if- Ill'll >11/ .l"f Jfl fipQ, 5 — Boitihii/f A/ft F of 


hi,' 

1 RSti. 


Th. ifin.lu a E A.-ring Pic lifpuiue of her father p, 

vatanUrjf the .,m. tntir ivuhhi the iMoanin- of section o of Bombay Aet 
III of 1 bT t. As JiLioTuloti ])y nuniiLiy Act V” of UuSO. 

SrrONi) pppon! fi'Oin ilie .iLoisioii of L. Crnnip, Di.strict Judw 
of Safu’a. 

'I’lio ifini],-, in hn'jK'.I part of a kulkarni .service vatan 

in the Saltiia District. 

On .’Bill Si'ptc-iiinor, ISs,",. Naro rTannnuil, tlie holder of the 
vatan, m-;do a oif., ..f Inn.ls to Ids .lauj;htGr,s (defendnuhs 
Nos, 1 an<] 2). 

LiJSO': Niro did. T'l v .it .ni th- phihiiitls who were his 
fjhiiu'uMx/x ami w-rr \,it,iudar kidkarnis of tlie same vatan, tiled 
a sn.t to 1 . 'cover pos-e vsii m ol the lends, alleging, being service 
vatan lands, the gift of them to defemLmts Xos. 1 and 2 rmuld not 
(inr ' beyond the lifetime of th ' deeeas'.d Naro, and that they 
(the pl.iintiff,'; ahmo wm-.' eiitith'd to sncceed umler .section 2 of 
Boinliay Act V of 

''Ihc Cnnrt of hast m4unec di^rni'-.-C'l th,; suit, holding that the 
dcfcn'l'-ml'i No.s. 1 and 2 had an hereditary interest in the vatan and 
were cmi jccpiently vatsml r.- of the .same vatan, and that the 
alieirition by gift in tbelr fuonr woo valid under .section 5 of 
Bund'ay Act III of ld7f'. 

()iia]ijwil tliG District Jiidgc, following the decision of the 
Bigh Corn-tin Chinnva v . Bliihiir.ujawhi/- . held that tbs defend- 
ant.s No-.l mid 2, as dauabti-rs of tlio deceased Naro, were not 
vatandais of the .«ame vatan within the meaning of section o 
of Bombay Act lii uf 1871, and that, therefore, the gift in their 

* SeooTid Appeal, Ko. of IftOS, * 

A.1 j^oxn., ,87. 
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favour was not valid. He accordingly decreed the plaintiffs^ 
claim. 

Against this decision the defendants appealed to the High 
Court. 

D. A, Khare for the appellants. 

r. G. Bhcmdarhar (with F*. K. Bhaiavcielar) for respondents. 

Candy, J. We agree with the District Judge that this case is 
governed by the decision in Cldmva v. Bhimanga^idoP^ and that 
the daughter of a Hindu vantanddr is not during the lifetime of 
her father a vatandar of the same vatan within the provisions of 
section 5 of Bombay Art III of 1874 as amended by Bombay 
Act Y of 1886. We, therefore, confirm the decree with costs. 

CD (1897) 21 Bom., 787. 

APPELLATE CIVIL. 

BcfoiC 3 It, JushcQ Paisons^ Actuicj CldeJ^ Jastucy u/ul Mr* Juslka lUourle. 

1899. ZCNDOOLAL NANDLAL (oEiaiNAii DrrENDAKT No. 12), Applicant, v. 
March KISHOniLAL MEIITABBAI and anotui l (original PLAinrirFs), 

^ Opponents.-' 

Cull Fiocedvj'e Ootlc (^Ut AT/ c/* 3 382), Se . lOS — h^iioU 0<fU^G Coutt — • 
E^t^paite decree— Boihfodlon of the de( rce—Apj^Iictdion hy defendani to 
&et mide decree, 

Tlio fact lliat an e.G-parti decree luis been satisfied, does not disentitle a defend- 
ant from applying to the Conit to set it asido under feeition 108 of the Civil 
Procedure Code (Act XIY of 1882) 

ArmoATioK under the extraordinary jurisdiction of the High 
Court (section 622 of the Civil Procedure Code (Act XIV of 1882). 

On the 18th August, 1897, the opponents obtained an ex-pctrl$ 
decree against the applicant in the Couit of Small Causes, Bombay. 
The applicant was a resident at Delhi, and the decree was sent there 
for execution. On the olst August the applicant’s goods Avere 
attached, and he (alleging that only then did he come to know 
:oi the suit) paid the amount of the decree and costs into the 
^?(|^xirt at DeM as mamt (deposit), and on the 29i}h Septemh^^f, 
^ Jfo. 9 imder tbe extraordinary jatiscl^tlol. 
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1S37, applied to tli<‘ Siaall Causes Court, under section 108 of 
tbo Civil Procedure Code ( Vet XIV of 1882)^ to set aside tlio Ar- 
paile decree and for a re-trial* Mf^antiine the opponents took 
out of the Court at Delhi the amount puid in l)y the applicant^ 
and thus the decree was huti'^ficd. 

Suh^oqiieiitl}^ the Jiidoc of the Small Oaiiscb Couit dismissed 
tlie application to set aside the deciee on the i^round that it 
was made too TJk* applicant then apphel to the 

Court (Xo. 21 of 183o), and that Court laonando I the case to the 
dadge^ clireciiiig him to deal with ilio application on the meuts. 

Oil remand the plaintiffs cDiitondel that the decree being 
satisfied, there could not 1)3 another trial. The applicant contend- 
ed that ho had paid the amount of the decree into the Court at 
Delhi under protest, and that ho had got the receipt of the bailiff 
of the Delhi Court shoiving that it ivn. so, niifl that such a pflT« 
incnt couhl not pievont a le-trial. 

''Idle Judge thorcupm smt the receipt to the Dellii Court for 
identification, Imt the leti ^r enclosing the receipt wa-^ dlioeted lo 
the Disirkt »luilg3 o£ Delhi instead of to the Deputy Co-mmis- 
^ioiit r in wdio^e Ooiiit the e\oeution proceedings had taken plan**. 
The Dlstriet Jufl go icplicd that the ive‘spt was not parsed b\ 
any Iruliff of his Ouiirl. TJio Judge the]‘eupon rejected the* ap- 
plication to set asidi lhr‘ decree on tin grjiind that the dnere(‘ 
had l3cen satisfied. 

The applicant applied to the High Court under iis extraoidi- 
nary jurisdiction ainl uhtainod a lulo ealling upon the pkintitfs 
to show cause ivhy tin" ortlor of the Jivlgo should not bo set asitle. 

" /fi/A///;/ 7J. /)/?// for the apj)licant in sujipnb of the lule: — 

The summons was not sn*vcd npm the applicant. That fivd is of 
itself a sufficient ground for sotting aside the decree. We paid 
the amount of the decree undi‘r protest Into the Court at Deliu, 
It was not our doing tliai the Delhi Court paid out the umouni 
of the deeroG bo the plaintifL, though the application to sot aside 
the e.i-pOiia decree and for a retrial wms pending in the Bombay 
Court of Small Cau'^es. But satisfaction of a deci;oe is no ground 
for refusing to sot it aside. Section 1 OS of the Civil Piocodnrc 
Code doe^ not impose any such limitation. 
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JianilJiali J*. Taleyarl'hmi apjjeareJ for the opponents (plaint-, 
iif-.) to show CtinsG The decree bciiif; satisfied there is nothing 
t ) he set aside or retried. Tlui Judge found that the amount of 
the flecroo was not paid niule*' prot 'st. That is a fimliiig of faet^ 
and this Court Vvdll not iiit'^rfere^ under its CKtraordiuary juribJic- 
tion^ wdth such a finding of fact. The receipt of the bailiff at 
Delhi produced by the applicant was disclaimed by the Distiict 
Judge of Delhi, The rule nt4 shouhb thorefoie^ bo discharged, 
PAUwSOi^s, C. J, (AcTiNn) ;~This ease was before this Court on a 
pre\ ions occasion (Application No. 21 of 189S) audit then ordered 
that the applkatiou should be heard on the merits, The Judge of 
the Small Cause Court has now dismissed it on the ground that the 
decree sought to be set aside has been satisfied. It appears that 
the decree was sent for execution to the Court at Delhi where 
the defendant resided, and that an attachment was there issued 
and the money was recovered. Whether it was paid under 
protest or not, was disputed in the Small Canso Court, and the 
Jirdgc found that it was not proved that the money was paid 
under pretest on the streugth of the reply from the District 
Court at Delhi. It is pointed out to us that the Court which 
should have replied was the Court of the Deputy Co]nmls^ioner, 
and that the District Court was necessarily ignoiant of the facts. 
Be this, howmver, as it may, wm are unable to hold that the fact 
that an decree has been satisfie<l, disentitles a defend- 

ant from applying to a Court to set it a'^ide under section 108 
of the Civil Procedure Code. No authority has been ‘^hown to us 
for such a proposition, and wm cannot assent to it. We direct 
the Judge of the Snmll Cause Court to obey tho previous order 
of this Court, and to hear and dispose of tho application on its 
merits. We make all costs, costs in tho application. 

Hair made almluiCa 
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St/’oJ-d J/;-. J^iAiao Acting C/dcfJusUcc. and 3L‘. Mice liaMdc. 

GANGABII (oriGtHii, Oppokekt), applelvut, z. KHASHABAI anb 

A:r;OTHLll (No, Ig OllIGi:<iL PETIIIONEE), IXl SPONDE^T.^ 

anardum cud Wcuds Act {Vlllofim), Scri.7 OhH (i), ld--Chut to 

(Jiccci dian^htji ho^^el on a will does not sHwho to olalnant's Tc^Hsontdtivo 
Death of ciivllcftit pending dp>pedl^Ahdkmd^t 

Olio Kliabliabai applied to bo tlio gtiaidian ol tlio poi’son and piopoTty of hei’ 
minor son, Ilcr application ^va3 opposed by Gangabai, tliG grandmother of 
tlio minoiL \\Iia alloged that die had hcon appointed piiardian by the will of the 
minors father, The Judge faind the not prOYod, and he appointed Kha'» 
shahai to bo guaitLan, Gangaha! appealed and pending the appeal she died, 
Gangabai ^ broth'^r, one ?IadhavnOj thcr npon applied for leave to piosocuto 
the app al os Gaiigabai’s representatlTC, 

^ Hehli rentsing the applioaiioitj that tho appoil must aba^o by loason of 
Gangabais dr^adi, Il^r aopointmout alleged to ha\c boon made under the will 
a matt o’of personal pro fei once and tui^'t. A claim based on pet'^oiial trust 
conid not 'nmve to her repreoontative, 

AFPLAb from the decision of J. B, Alcock, Distinct Judge of 
Nasik. 

One Ivhashabai applie I to be appointed the guardian of the 
person and property of her minor son Hanmant. Her appli* 
cation was opposed by Oang.ibai, tho grandmother of the minor^ 
who alleged that slio hf-rsolf had been appointed the guardian 
under a will executed by tho deceased father of the minor* At 
tho inquiry tho origuml will was not produced^ and the Judge 
appointed Khashabai guardian of the person, associating tho 
Collector with her as guax'dian of the propex’ty of the minor* 

Gaugabai thereupon fihd tho present appeal. Pending tho 
hearing Gaugabal died, Ilor brother Madhavrao now applied to 
liavo his namo entered on tho record as her ro|nrc3entatiro and to 
bo allowed to continue the appeal, 

Shvmm F. appeared for the applicant *-wTIie 

applicant being GangabaPs brother is her heir^ and he is entitled 
to succeed to all tho rights which Gangabai had. 


ISD'X 
March 20 
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[PAiibO^‘>_, C. 3.: — In tlit prcstui caso Oangtikii tlciivtd lier 
light of guardianship under the alleged that right being 

peifeonal came to an end nheu she died.] 

The applicant cuuld ha\c piebenlod an application ol his own 
or could ha\e objected to an application i resented by another 
person under the proYisiuns of the Guaidian and Wards Act. 
So lung as llaumani euntinucs a ininur; tlie applicant is entitled 
to move in iho niattci. 

Ihihadurji (with Daiaslia Bazonji and Tiaaifak T. lumaih) 
appeared for ie‘-poudonL No. Khashabai : —Without the^^illJ 
Uangabai had no independent right to the guardianship of tho- 
minor. Gangabai being the giandmother o£ the minor could not 
be prefcircd to the re'^'pondent^ who is his mother. Any light to 
the guardianship confeued on Gangabai by hcr'sonS ivill came 
to an end at her death. It was not sucli a right as sunivxdto 
her representative. This appeal^ therefore^ must abate. 

Pvrso:vs, 0. J. (Acinso) la this cam khaoLabai had applied 
to bo appointed the guardian of the peison and piopeity of Inr 
minor son Ilanmanb. Her application v as opposed bv Gangabaij 
the grandmother of the ininoi^ i\ho claimed the ught heisclf of 
being appointed the gnaidian under a will c^aid to have been exe- 
cuted by the father of the minor. The District Judge found the 
will not proved and appointed Khashabai guardian et the pcrsoig 
associating the Collector with her as guardian ot the pioperty 
of the minor. 

Gangabai preferred this appeal against the older and died on 
the 1st January last. Her brother iladhavTao has iio’w made an 
application^ asking that his name be ciiteicd on the record as lici 
representative and that he be allowed to continue the appeal. 
The question is, whether he has the light to continue the appeal. 
Wo ans^wer it in the negative. The objection raised by Gangabai 
io the appointment of Khashabai \ya> a purely personal one TL 
was based upon her owm appOLiitment by the will of tlio miners 
father, audit ceased on lier death. The applicant as her rei»ro- 
oGutative could not continue lier eoutenuon that, as a guardian 
hud been appointeil by will, an order appointing* anotljor pcriscii 
to be guardian could not be made under the terms of section 7 (-0 
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of tljc Act. It cannot; tlierciorO; be fcanl that the light to feuo; 
"s^hicli in this ca&o must be constiuccl to mean the light to inaho 
the objection which Gaiigabai niadO; siuvivcih 

It wao aigucd that as the applicant Madhamao might hiui- 
sclf ha%c made an application under bcction 8 (a) to be appointed 
giiaidiaii 01 have oppo^jcd tlie aj)plication of Khashabai under 
bcction 13; he has the light of coutiniung the application and 
the opposition of Gangabai; but tlii^ is not a sound aiguinent. 
lie could only contimio the action of Gangabai it he occupied 
licr place having succeeded as lici* leprt sentitivc toiler lights. 
This he does not do, ioi hei lights vhicli wcie ba cd only upon 
the will determined wibli her death; and the action ot her bi other 
is based not upon the vill or upon any ughls deii\od fium heig 
but upon lights vhicli belonged to, and could has c been exer- 
cised by him in her lifetinio. It scciim sufficient to say that as 
the applicant has not succeeded to the oifice of gu iidian as the 
iiprescutaii\c of (uuigabag and d^cs not ba e his opposition to 
tlio appointment on any gioinaU ! a cd uu icprcseiit itiuii fiuin 
Unigabai; he cannot continue this appeal, uliich nuid lx held 
to have abated on the death ot Ganga bah We non oulortlm 
appeal to abate, 

Eoijug J, :-Tlie qiiLoliori at iMlCj tL , vheUici this ajipea] 
docs nut abate by leamn of the death of iho appellant Gaii^^abai, 
depemb fur its decision upon the iiK|mi*y vlictlieL the light to 
sue in this case sunivesto Madlivrao CangabaT*^ heir after 
her death (section 363). Gangabai "UcuS opi uiieiii in mi applica- 
tion made by tvliashabai, the icspondent, to be appointed guaidian 
and administrator of the minor Ilanmauticao. Gangabai chiefly 
lelicd upon the n ill of her deceased son, the minoi^s lather. This 
will was hold not proved, and the District Judge granted the re- 
spondent's application so far as the guardianship of the ininoi^s 
person was concerned, and appointed the Collector and respond* 
out to administer the estate jointly^ C+angabai appealed to this 
Court against this order of the District Judge, and an issue 'was 
bent down for inquiry x’egarcHngthc will No c'v ideneo %vas given, 
as Gangabai died in the mearnyhile. Her brother now seehs pei- 
mission to prosecute the app'oal as Uangabdi^s heir. His right 
to do so must obviously depend upon the right to sue ot defend 
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burviving to hiio as Gangabai'cs licir, Gaugabai claimed the right 
tinder her son^s will. Independently of the will, she had uo 
superior right as against the respondent Kliasbabai. Madhavrao 
claims no right under this will. The appointment of Gangabai 
alleged to have been made in the will was a matter of personal 
])rcfcrcncc and trust. Such a claim based on personal trust 
cannot survive Gangabai. Mr. Shivram Vithal contended that 
the right survived because the cause of action, according to him, 
was the minority of Hanmautrao, and that still continued. This 
ib not a correct view to take. The right to sue or defend in this 
case rests solely on the personal preference contained in the will. 
The cause of action means in such cases the right to bring the 
action, or in this case the right to object to the claim. This 
does not survive to Madhavrao, who claims to be Gangahai’s heir. 
If he claims under any special appointment made in his favour 
by Gangabai, ho must, it is obvious, apply to the District Court 
and establish his right first. Such an appointment can confer 
no right oil him to have his name substitated in GangabaEs place 
as appellant in this case. Mr. Bhandarkar admitted that he was 
unable to cite a single precedent where applications for guardian- 
ship or defences in such piroceediugs have been permitted to be 
carried on by the heirs of deceased parties. Wo must, thcrefoio, 
hold that this appeal abates by reason of Gangabai’s death. 

The Collector’s objection to bo joint manager with the respond- 
eat will be separately dealt with by the District Judge. It can- 
not influence the decision of the pTCsent appeal in any way. 

Ajipsa? oi'ihred to abafe. 
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APPELLATE CIVIL. 


Biforc^ M}i\ JiiUloc Vdi'SOAis-i Adiiij Ohisf Jv-silcC} and 3Ii\ Hcmade* 

Tia.^iBAK NARAYAN, Applicakt, h, RAMCHANDIU 2s AESIKaiUO 

ANOTHER, OpPONEMV'^ 

Cull BiOG^dat'e Code (Jei XIV o/lSS2), Sec*. SlOAi as ametdcd hi/ Act Fo/lSOii 
-^Attuil rcoHpt of sale-prooitds lijdfc er i c^fs^arn to sci asUe a saU-^ 

S ih In ciecKtton of a dec'* o\ 

Tlie Words in clausa (i) of fcctLii 310 A of tlie Code of Civil ProcediirG as 
amended by Act \ of 1691— “los =5 any amount wlucli may, since tlie date of 
sucb proclamation of solo, Invo been recohnl by tho dcorr e lioldci ’’-conieni- 
phte an actud receipt of the amount by tlie decree lioklci. A mere payment 
of tho salo*proceccls into Coiut does not .satisfy the roipiuemcnTS of thi 
section, 

A x>roclamati(>n of sale oidaod that for tho recoveiy of Rs. 8 13*9' 9 certain 
imrao\caUo property belonging to tlie jadgincut-delitor should be sold in two 
lots, A and B. Lot A was f^old for Rs. 420, aod on the nevt day lotB was sold 
for Rs, 581. Tlie judgment-debtor afterwaids paid into Cou'rt Rs, 452-13-0, 
and applied te havo tho sdo of lot B sot aside , alleging tli it he had pixrcliaso^l 
lot A through a third party, and that tho sale pioecods had been pavi into 
Court. 

lid tlul xho more payment of the sib proco^diinto Coin t was not a suflicient 
complianco with the roipiiroiucnts of section 3 10 A of the Code of Cud Pro- 
cedure, and as it had not been shown that the sab-prncceih lud be'^u lecoived 
by tho docree-hdder, the sale could not be set a‘nde. 

APFLiciTioN ixmler section 622 of the Code of Civil Procedure 
(Act XIV of 1882). 

Olio Ranichaudra Narsingrao ohfcaiuecl a decree ngviinst Trim* 
bale Narayan for lls. 8iS-9-9. 

In oK.eoution of this decree certain lands belonging to the judg- 
ment-debtor were sold in two lots. The lands at AInnjari were 
sold as lot No* 1 for Rs. ‘i20 on the dtli September, 1897, and 
purchased by one Nagosli Shripat Nagpurkar. The lands at 
Aloslii were ‘‘-old as lot No. 2 for Rs. 581 on the 7th September, 
1897, and purchased by Balkii-slina ICeshrinath. 

On the 6th October, 1897, the judgment-debtor applied to the 
Court to set aside the sale of the lands at Aloslxi, and paid into 
Court Rs. 4;52-10-0, He alleged that the lands at Munjari had 
* ^ Applicatinn, Kq. 176 of ntifVr lUiisioral Jiii-isdicUon, 
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been purclubcd by XageAi &hiipat Kagpiirkar as henamiddr W 
tlic jiKlgniGiit-debfcor, and that the pin chase-money (Rs. 120) had 
been paid into Couit on lii* ])ohalf. 

This application was rojectcfl by tho Court on the grounds 
til at tho anclion sale ol one lot only could not be set asicle^ and 
tlmt tho \aholo amount mentionol m tlm sale proeUmatioii had 
not been paid into Couii. 

This orler was cniriiamh on appeal^ by tho Distuct Oouit. 

The judj^uiLnl- Icbior thoiLupon ap[)hod to the High (Snnt 
under its RcMsional Juilsdiction. 

P. K/ia^e for applicant. 

(r. 8. Eao for opponent No. 1 . 

M, Tj, Oliavlal foi npponoiiD No 2. 

PiUsONs^ J, — It is uinooossaiy for to dochlo ^\heiho^ or not 
an appeal lies from an order ref arming to s'^t asilo a sale under 
section 310 A of the Civil Piece liiio Cod'^j because on the merits 
\\Q aio of opinion that this application must fail. Tim piocla- 
mition of sale oidriol that for tho roeovery of lls. Rl 3-9-0 cei- 
tain iinm o cable pi Dp ity ]>eloaging to the apidlcint situated at 
Hnnj xii t ii 1 Modii i^hnnld he sold _>“th i( at Munjiii as lot No L 
on the 6th Hepteml/oi and that at ]^[oshi lot No 2 oi the 7th 
Scptenabn% TJi^ iliinjaii piopeit^ sold £oi Rs 12 J on tin 
6th Septc nheij the 2Ioslu piopcrty was sold foi IN, 381 on the 
7th Septcmlx i , On the 0th October the capplicanL paid into Coml 
Rs. 4.52-13 0 and asked the Coiut to set aside the s do oi his AIoolii 
pioperty 1hie amount deposited w ould he sufficient to s itisfy the 
requirennciiU cl the sectioiq if the Rs. 420 for which the Aluujtii 
property had been sol I could l>c dedueied Horn the decretal debt and 
if tho 5 per cent, could he calculated on tho purchase-money ot 
thoMoAii property alone. It has been argued that this cannot be 
dono^ heeausCj 1 st^ the 420 Rs, had not been received by the decree- 
holder^ an 1 2 1 lly, tho application Haould be to set aside the whole 
sale and not merely the sale of the Moshi property^ in which case 5 
. per cent* Oii tho whole purchase-money would have to bo deposited 
The fiist pai t of the argument scorns to us to ho sounh It has 
been hold by t^e OPciitta High Court that a Court has no i omt 
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to set aside a sale unless the judgment-debtor has strictly com- 1899* > 

plied with the provisions of this section SlOA — Raliim JBuw v, 

Nimdo Lai The words of the section ai’C any Ramohak- 

amount, which may, since the date of such proclamation of sale, 

have been received by the decree-holder/'^ It cannot be said 

that the deciee-holder has received the sale-proceeds of the 

Mtinjari propcity when in point of fact they have only heen 

paid into Oouit, and the decree-holder may never receive them 

at all, because the purchaser may become entitled to receive the 

money back under the provisions of section 313, Wliai the 

Section contemplates is evidently an actual receipt hy the decree- 

holder, and W0 think that nothing loss than that will satisfy fts 

requirements. 

In this view of the case, it is not necessary to consider the 
second part of the argument. We dismiss the application with 
costs. 

( 1 ) (18" 7) 14 Cal., 32X. 


PRIYY OOTJNOIL. 


EUHGHORBAS YANBRAYANBAS omiKS (Bjifekbah'is') i\r> 
PABYATIBAI akd orurrs (Pnin^rirrs) 

On appeil fiom tlio High CoarG, at Bombay 

WiU^JHindi.i' laji — Dltarcm-^Bcdvcst for — Beieridoncr — Lumi dion 

Act {XV of imh 10, 28 , Arh. 120, 141, 144. 

A lecitiest by a Bindu testator ol ino\ cable and immoveable property to tnistees 
for dhcircim was held void. The objects which can be considered to be meant by 
that word aie too vague and nnceitain for the administration of them to be 
under any control 

Monce v. The Bishof of Btt^rham^^) lefeired to aid £oILowedt» 

Tlie testator died in 1869 leaving two vidows to vhom ho made specific bequests 
for enjoying ” the rent and for maMng dharmi clanf He bequeathed the 
residue of his property j moveable and immoveable, to tiustecs for dharm. One 
of the widows died in 1871, ^nd the other in 1888. On the death of tho survivor 
this suit was brought in 1888 to have the bequest sot aside and for administra** 
tion of the estate# 

Present * Loed Hobhottse, Bobu Maostaghtev, and SiB Biohabu Oouoh^ 

(1) (1804) 9 Yeaey, 399 5 (1806) 10 Yesey, 522. 
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CoKSOUDAi'El) appeals from a cleci’eo (IDiliPcDruary, 1897) of 
the appellate High Court of Bombay varying a decree (27th 
July, 1896) of the High Court in the original jurisdiction. See 
I, 1;. E,, 21 Bom., 646, 

The appellants in the principal appeal represented the late 
Vaiidravandas Pursliotaindas, who was an original defendant in 
this suit brought on the 21st December, 18SS. He was the sole 
surviving executor of the late KalUanji Sewji, who died childless 
on Cbh January, 18G9, leaving two widows, Cooverbai, who died in 
1871, and Nenavahu, who died in 18S8, He made liis willou the 
day before he died. 

The respondents, Parvaiibai, executrix, and Ilarivalnblidas 
Haridas and Purshotam Mulji, executors, represented in this suit 
the latepl-iintiff Cursaiidas Grovindji, who was neplicw (brother’s 
son) and heir of the testator, lie sued to have bequests to 
dharam, made in tho will, declared void. The Advocate General, 
on hehali: of a charity said to have been set up in pursuance of 
the will, rsubmittod himself to the order of the Court. 


Meld, on the question of limitation, that the suit was not barred. The limits 
atloB, if appHeahle to the moveables, would have been under article 120, and 
to the immo%" 0 ables under article 141 of Act XY of 1877. Article 144, which 
makes the period of limitation commence from the date when the possession of 
tho defendant is adverse to the xJainiifT, does not apply where the suit is other* 
wise specially provided for, and, therefore, had no application here. At the saruo 
time, section 28 of the Act, as to tho extinction of a right by the effect of limit* 
ation running against the widows, if it had done so. would not have been appli* 
cable to tho plaintiff, whose right was not derived from or through tho widows, 
but vas derived through their husband on tho death of the surviving widow. 


The will proved by the executors on tho 2ncl March, 1869, gave 
two properties, moveables and immoveables, to each of the test* 
widows, for them to receive the income thereof for their 

lives. 
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The questions raised in this appeal were: (!) wheilier the 
beqiiosb to dharam was valid or void ; (2) whether the suit was 
barred or affected by the law of limitation under Act XV of 1877 

The pleadings, issues, and facts appear in their Lordships’ judg- 
ment. See also the report of the case in I. L, E., 21 Bom., CdC, 

Parsons, J., in the original jurisdiction of the High Court, 
declared the bequest io dharrm void, and that no part of the suit 
was barred by limitation. lie declared that the plaintiff was 
entitled to the immov^eable estate, and to any moveable px’operty 
of the testator undisposed o£ at Xenavahu^s death. He directed 
an account of the immoveable property of the testator from the 
19th November, 1888, to the date of the decree, and an account of 
the moveables left by the widows at their deaths, distinguishing 
the stviflJivi of Nenavahu from the other property. The material 
passages in his judgment were the following ; — 

” On the atiihoritica cited, and on the plain construebiou of the terms of the 
I have no hesitation in holding that the x>rovlsions constituting the dharam^ 
and dirocLing the ei:eGUtor3 to expend the income of the estate for dharami ara 
void. 'That b-diig so there would he an intestacy as to the whole of tho estate so 
attempted to he do xlt with ; an I tho effect of this would be that the widows of 
Kaliianji vfoixd take not tho hmitol estate devised to them by the will, but what 
is in law defined to bo a widow's estate in his jn’oporty.” 

With regard to limitation, the Judge held that article 141 of 
the Act XV of 1877 applied. Ho held that the plaintiff’s title, 
and right to possession, would not come into being until the death 
of the last surviving widow, and then, and not till then, could he 
legally sue for the property ; and that during the lives of the 
widows there could be no such thing as possession adverse to the 
heii% 

There was an appeal from this judgment, the defendants con» 
tending that the bequest to dharam was valid, that the plaintiflTs 
claim was barred by limitation, that Nenavahu^s will disposed of 
her moveable estate, and that the plaintiff was not entitled to the 
moveable estate, which never came into the wddow^s possession. 

The plaintiff cross-appealed, contending that he was entitled 
generally to all the immoveable property left by the testatorj to 
the proceeds of what had been sold, to all the accumulations, and 
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to m accpunt of what moveahlo property had come to the hands 
of the oxociitors. 

The High Court varied the decree of the lower Court. They 
declared the bo^piosfc to dlianm xoid, and that the plaintiff was 
entitled to receive from the clefendaiii the immoveahle properties 
which were in the defendants posscsdoii at the death of Ncna- 
vahUj and the proceeds of the property which hud been sold by 
him with accounts for the puipose. 

Tne Judges (FarraU; 0. J.^ and Tyabjh J.) held ^ that the posses- 
sion of the evcculoib, iu so far as they wore not hy the terms of 
[ the will made trustees for the widows and reversionary heirs of 
the testator, was adverse to the wndows and heirs. The executors 
entex^ed into possession under the will, and acted not as trustees 
for the widows and lieirs, but as independent owiicis deriving 
their title under the will. Such possession was adverse to the 
heirs, whether they consented, or did not consent, to that posses- 
sion. They held under express trusts intended to defeat the 
title of the heirs ; on failure of those trusts, no trusts arose 
in favour of the heirs contrary to the tonns of the will. As 
regards the claim to Cooverbads estate, which was all moveable, 
the plaintiff^s claim -was long since time-baived, 

^ As regal ds Nenavaho, the testator gave her full power of dis- 
position over the income of the properties given to hci* for her 
life. Sire accordingly had the powder to make the will wdiich ehe 
made, Tlie do(?ree below niUbt bo vaiicd bj^- oiiiitfciog the portion 
which directed an account of the moveables left by her. 


^"Wiih regard to the bulk of the property left by the testator. 
First, as to the moveables left by him, and the profits of the 
immoveables, which the executors spent during the lifetime of 
^"^^^iavahu, and with her acquiescence, the plaintiff had no claim. 

^ As Nenavahu could herself have dealt with this class of pro- 
:"perty3 so she could authorise the executors of her husband to 
. with it. Secondly, with regard to the corjmB of the immove- 
and to such portion of the moveable, and of the profits 
Inded at the death of Nenavahu, the plaintiff^a 
barred by limitation: ^to thedattcfi 
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Nenavahu’b claim to tlie latter being barred at h%t di^atbj tba 
plaintiff bad no fresh staiting point from that period/ With Eotohoeda.$ 
regard to tlib invalidity of the gift in dhcramj the High Court paevIWbai:, 
held that it was concluded by authority until that law shall 
have been differently expounded by a supeiior tribunal/’ They 
observe that it is doubtless the case that this interpretation of 
the law defeats in imiumeiahlo instance's the clioiished vrishos of 
Hindu testators, Fciv Hindu wills that wo have met with are 
without a devise of this nature, though some testators define 
with precision the objects of their dha}am, and it may well be 
that {he Com ts would have acted with more regard to native 
feelings and ideas if in-^tead of considering the broad significa- 
tion that the word ^dhaiam’ indisputably bears, wdiich appears to 
be as wide as the worih philanthropy, or piety, or charity, in its 
untechnical sense, they had considered the objects which the 
Hindu slidstras and Hindu testators wmuh'^ consider to be embraced 
within the term, and coiicdruecl it in reference to the Hindu 
sacied law relating to These objects might, we think, 

be exhaustively enumerated under a few heads which would, even 
now, with advancing ideas, not be wider than the objects which 
are deemed to he ^ charitable ’ by the Courts in England, and 
would not embrace such objects as are suggested in the argument 
in Macduff v* Macduff In a native Court untraiimicllod by 
English precedents or decisions, we can hardly doubt but that a 
devise in dharam would be upheld and applied/^ We agteo with 
the Division Court that the devise to dhavani is too general and 
too indefinite for the Court to enforce, and is, therefore, void/’ 

On the 8th March, 1897, the appellants petitioned to ap^peabdii 
the grounds • (1) that the bequests to dhanm were good and valid j 
-(2) that the plaintiff was not entitled to possession of any inl- 
moveable estate of the testator other than those of which Hen^- 
vahu died possessed, his claim being barred by limitation. The 
plaintiff petitioned in cross-appeal that he was entitled genoi^ally 
to all the immoveable estate of the testator, and that his claim 
should not have been limited to such of it as was in the possession 
of the defendant at the death of Nenavahu. The Court ought to 
have held that by reason of the devise to dliafam being inoa^ 
0)(lS96)2Ch.,4i5\ 
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pable of enforcement^ the executors hecome express trustees of 
the whole estate not validly disposed of by the will for the heirs 
of the tiusbees/’ The plaintiff further claimed all the moveable 
estate not validly disposed of by the widows during their lifetime* 
J. J). Manila and H, Cowell^ for the appellants, the represent* 
atives of the surviving executor and trustee, argued that the 
bequest to dhmcim was valid. By the use of that word were 
intended such objects Hindus deemed to be incumbent upon, 
or for the benefit of, the testatoi in a futuic state, and not such 
objects as only would correspond to chaiitable objects in the 
sense understood by the English Courts. It was rather the clause 
in the regulation enacting that Indian Gouits should he guided 
by the justice, equity and good conscience that should govern the 
constiuction of the word dho/iam as used m this will* This rule 
was geneially taken as deiivable fiom the law^ of the English 
Equity Courts. But the latter %veie no guide on this subject, 
keeping in view, as they did, the principles of securing objects of 
public clmlty, and inamtaiuing the analogy of the statute of 
Elizabeth. Reference was made to the Civil Procedure Code, 1882, 
section 53A The Court in the pre^^eiit case could settle a scheme, 
there being nothing in the bequest contrary to the Hindu law, 
as that law, relating to wills, was enfoiced in the Biitish Courts 
—Soorjeemotiey Dos^ee v. Demlundoo Midlicl It had been hold 
below that the question, whether a gift to dhavam, was valid, was 
not an open one. It was, how'ever, not concluded by authority 
before tins Committee, The decisions which the appellant 
sought to ha\e o^er-iuled weie, principally, The Advocate General 
T* Damoilm)^^\ Ganghai v. Tliavnr and Pra7tjivct7idas 

TuUidas V* T)mlmarhai^^\ Reference was made to Lahalmi^ 
v here a gift for the performance of cere- 
monies aUd to feast Brahmins was held valid — Oiusandas Govindji 
V* Viindravandm^\ Beidhanlar Nara7ihlmi MoHram 


J)wa)lamik Bymck v. Burroda Fermiid^^^) Bai Moii^ 



T* Bixi Mamuha%^^K 
|)|0 .Mooie Jnd ^p.l2S,p 385. 


dt Uj 7l5, in note. 


,l.(y85’9¥. 


(6) (18S9) 14 Bow , 482. 

(7) (1893) 18 Boia.j 135. 

TO (1878) 4 Calc , 443. 

W) (1897) 21 Bow., 709 i 
Ap., 93. 


21 Ind. 
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In regard to limitation : — ^An adverse possession for more than 
twelve years would have extinguished the widows^ right. After 
that they could not have sued on their title. Under section 2S 
of Act XV of 1877 their title would have heeu gone. They lepre* 
sented the e^^tate. The plaintiff in this suit was not at the date 
^ of the last widow’s death entitled to possession within the 
meaning of the Act in article 14}1, which did not give a fresh 
■cause of action but only a new starting point for limitation. 
No doubt the x'eversioner’s claim was thiongli the deceased 
husband, and not thiough the widows. But still, if the wi- 
dows' title had been extinguished, there would have been no 
■estate existing to which he could succeed at the date o£ the 
last widow’s death, Beference was made to Noihi Chunc2er Clixio 
\erh%hliy v. Imi>T , Amirtolall Bose v, Eajonee Kant 

, Brhiath Kvr v, Prosimno Kimar Okose^^^ l Bammm 
P}asa(l Singh v, Bhagaidi PrasatU^^ ^ IXurrinalh Mothooi" 
Mohnn OoBwanii^"^^ ^ Lachhan Kumoarv* Anani Siiigh^^K 

t/*, ParcUne, Q. C., and /. 0, d, BransoUi for the respondents, 
•cioss-appellants, contended that in holding the bequest invalid 
the High Court had^been right, Dharam was not defined in any 
of the eases that had been citedt It was a \aguc term, probably 
including both benevolence and religion, H, H, Wilson, in his 
Glossary of Indian Teims/^ p 137, translated the word as mean*^ 
ing lawj \ irtue, legal or moral duty,’^ No Court could give effect 
to the intention of a testator using this term in its widest sense. 
The objects need not be of a public nature even, but might be 
one of the private religious acts regarded among Hindus, Gifts 
to dharam had been declared invalid fifty years ago* In Bombay 
there was an early case in Perry’s Oriental Oases already cited, but, 
in Calcutta, Sihckmder MiilUc7c v, Preeimrah Soondary Bossee^^ 
was before it. As there was no Hindu law for the construction 
of a will on this subject, the analogy of English law was tahen 
asa. guide. The gift was by that law void for vagueness — Maedvff 

V, Mmduff^^K 

(1) (1808) 9 Cal W. E., 50g j B. L K,, (0 (1897) 19 AU.j 357, at^v 371. 

Sup. Vol , 1008, (5) (1893) 20 Ina* Ap., 183 5 21 Calc., 8, 

m (1874-75) 2 Ind, Ap., 113, 121. («) (1894) 22 InA Ap., 25 j 22 Oal , 445- 

m (188tf) 9 €alc„ 934* (7) (1842) Eultou, Bcp. 98, 109. 

(8) (1890) 2 Oh„ 451, 463, 470* 
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With regard to limitation^ a^nming the trustees^ possession? to 
-BuKeEOBDA^ Ife adverse to the widow, and even that her rights weie harredj, 
the reversipner^s cWm in this suit was not barred. By the 
operation o£ article 141 of ActXYoflS77, adverse possessioiji 
during the life of the widow did not prevent this suit. As tp 
this wcx’e cited Ram Kali v» Kedar ; Hw^iinafli Chatterji v. 

Mohmit MothoQT Moliun ; Massmnat Laclilian Kiimoaf 

V. Ana at 8ingU^‘^^ ; Ilanuman Rrasad y. Bhagaiiti Prasad But 
the possession of the tiusteos was not, either in law or in fact, 
adverse to the widows, even as to the mo\eables. The wi^ 
dows tooh the moveables, as they were at the testator^s death, 
with full power of disposition, subject to whatever remained 
undisposed of by them reverting to the husband^s estate, and 
passing to his heirs at the surviving widow^s death. So far as 
the trustees had possession, it 'was in trust all the time for those 
beneficially interested therein, and that trust was for a specific 
purpobo, to use the words of the Indian Legislature, the words 
express trust being tho woids used by the English Courts and 
enactments. 


Kefeienco was made to Patrick v, Smpson^^\ Salter v. Oa*‘ 
vanagld^\ among English cases, and among Indian, to lallubhai 
Bapni/iai v. Manhiva^la^^'h Those decisions wcie on this prin- 
ciple, that if the donee under a will is made a trustee, and he 
does not take any beneficial inteicst, the trusts aie express trusts. 


[Loni) Macxaoiiteh here referred to Lyell v. Kennedy^"^'^.'] 


" Thus tho cross-appellants were entitled to hold the present 
decree as respondents, and also weie entitled to all the immovd- 
.able estate of the testator, without the claim being restricted tb 
feueh of the testator^s property as was in the possession of the 
hppccllants at the death of Nenavahu, the surviving widow. And 
It should he held that in consequence of the bequest to dkaram 
failing as invalid, the executors under the will had beconfe 
, ^tUstees of all the testator^s estate not validly disposed of by ^thfe 


(1) (1802) luO. 

(2) (1893) 20 Tiul. Ap , 163 j 
f ^21 Calc. >8. 

*<3) {mi] 22 lud Ap,, 25; 

. 22 Calc., M5. N 


(1) (1807) 10 All , 337. 

O'-’) (]8S0)24Q.n B,12S. 

(C) (1838) 1 Dr. and Wal., 608. 
(7) (1876) 2 Bom., 3S8, 414. 

(S) (1889) 14 Ap. Ca., 437. 
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will* They were trustees for the heirs of the testator. The _ 
respondents were also to inTioiit all tlie moveables undisposed of^ Eiihoitobi^a.§ 
at tlao death of the surviving widow^ by the widows in their PAKTATOii* 
lifetime, 

J. D. Maple, in reply, argued that the appellants were not 
deprived of the right to rely on limitation under section 20 of 
Act XV of lb77^ i£ there should be understood to be only a 
resulting trust in favour of the lespondents instead of a trust for 
a specific purpose, or express trust. Ho referred to Btcicenson v, 

Teasdale'-'^, CimningJian v. and LgeU v. Kennedy In the 
Indian Law of Limitation the rules applied to every suit or’ 
proceeding which was not specially excepted. He lefeirecl to 
^alwani Rao v, Piiran Mai 0)^ lUiofodemonei} Bos^ee v. Boovga* 
money Bohsee^^'^j Gou asji Noivroji PocMAanawala v. Rustomji 
Bomallioy as showing against what peisons the trustees 

would hold adversely. Even if the law as explained by the 
High Court, in regard to ca^es that fell under Act IX of 
1871, had been altered by the later enactment XV of 1877, it 
would still bo necessary for the rcvcisiouer to make out a title to 
an existing estate. However, not only woukb the widow's title 
have been barred under article 14 i by the adverse possession of 
the trustees, but under section 28 her right 'would have been 
absolutely extinguished, with the result that thoie would have 
been no estate for the re\ ersioner to got ; although the period 
within which he could sue commenced, for such a suit as the 
present, under article 141, fr'om the date of the death of thd 
widow. 

Afterwards on March 11th, 1S99, tlicir Lordships^ judgment 
was delivered by 

Sin Eichaed Cough ; — Kallianji Sewji, a Hindu who died on 
the 6th of January, 1869, made his will on the previous day in 
the following terms. 

After specifying his immoveable and moveable property and 
giving to his wife Nenavahu a piece of land and a house and to 
hih other wife Gooverbai a garden and a house the will says ; — 

(1) (1862) 1 Be Get,, J. and CS. (^) (1883) 10 ImL Ap„ 90 j 6 All., 1. 

(2) (1S78) 3 Ap. Ca., 974, (1878) i Cal., 455, 

m (1889) 14 Ap. Ca,, 437. (4805) 20 Bom,, 511. 
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According to tlieso particulars out of tlie aboTe-'mentioned estates belonging 
to me tlie above-mentioned estates four in number have been given to my wiveg 
for enjoying the rent (thereof) and for making iharam dan (charitable or 
religious gifts, &c.) (of the same), and whatever other estates belonging to me 
lemain and whatever profit appertaining to my share may icmain after deduct- 
ing the debts, &c , in my books belong wholly to me peisonally. I have during 
my lifetime ajipointed three poisons trustees over the same.” 

(Here follou the names of the tnwlees.) 

Accoidiiig to these particulars I have aiipointed trustees. The said tiustees 
are to act in such manner as they think proper for preserving my name so that 
my money migkt always be used for some good dharam (religious or ohaiitahlo 
pujposo) after my death (and) by 1^111011 good might be done to me* Ko one sliall 
have any right (oi) claim whatsoever thereto.” 

(Thou there is a direction to make ceitain monthly payments out of the dhOtfam 
fund to his biother, stop-mother and step brother.) 

**!Fmther it is as follows — As to the estates which have been given by me to 
m'^ uives they are to enjoy the icnts of the said estates during their natural lives^ 
and on the death of my wives the said estates are to revert to my dharam 
(religious or charitable fund), and whatever income may be derivable from the 
said estates is to be expended for my dhai am (religious or charitable purposes).” 

On the 2ad of March, 1869, probate of the will wa8 granted 
to the persons named in it as trustees. Cooverhai died in 1871 
and Nenavahii in 1888. On the 21st of December, 1888, after her 
death Cursondas (Jovindji, who was the heir-at-law of Kallianji 
Sewji, brought a suit in the High Court at Bombay against 
Vandravandas Purshotumdas, the sole surviving executor and 
trustee, wdro having died is now represenh'^E by the appellants 
Eunchoi'das and others his executors and executrix and also 
against the iAdvocate General of Bombay, Cursandas Govindji 
having also died during this appeal is now represented by the 
respondents Parvatibai and others^ his executrix and executors. 


The plaintiff in his plaint submitted that the bequests in the 
will for were void and inoperative, and the property which 

was the subject of them was undisposed of by the will, and 
prayed that the estate might he administered under the direction 
of the Court, and it might be declared that the bequests for 
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The other issues need not he noticed. The learned Judge of the 
High Court who tried the suit held that the provisions constitut- 
ing the (lharam and directing the executors to expend the income 
of the estate for dliaram were void; and that the suit was not 
harred hy limitation/’ Vandravandas Purshotamdas appealed, 
and the appeal Court held that the devise to ilmran ^^is too 
general and too inJefinito for the Court to enforce, and iSj there- 
fore, Yoid/^ It also held that the suit was not barred hy limit- 
ation for the immoveable properties. 

It is not necessary for their Lordships to refer particularly to 
the cases in the Indian Courts where it has been held that a 
devise or bequest for dliarau is void for vagueness and uncer- 
tainty. They begin at an early period both in Bombay and 
Calcutta, and according to the judgment of the appeal Court 
are numerous. The reasons for the decisions of the English 
Courts upon devises or bequests of a similar nature are stated 
by Lord Eldon in his judgment in the leading case of Moiice 
Vt Bishop of Durhani^'^\ He says (10 Vcs., 539). '^Abit is a 
maxim, that the execution of a trust shall }3e under the control 
of the Court, it must be of such a nature that it can he under 
that control; so that the administration of it can be reviewed by 
the Court ; or, if the trustee dies, the Court itself can execute the 
trust : a trust, therefore, which, in case of maladministration, could 
be reformed and a due administration directed ; and then, unless 
the subject and the objects can be ascertained, upon principles, 
familiar in other cases, it must be decided that the Court can 
neither reform maladministration nor direct a due administration/^ 
Lindley, L.Jv, refers to this judgment re Maedttff-^) and says ; 

That is the principle of that case and has been enunciated or 
repeated from time to time/’ In the latter case the words of the 
bequest were purposes charitable or philanthropic.” In Wilson’s 
Dictionary dhatem^^ is defined to be law, virtue, legal or moral 
duty, and the language of Lord Eldon applies as strongly if not 
more so to dkaram as to the words used in the English cases* 
The objects which can be considered to be meant by that word are 
too vague and uncertain for the administration of them to he 
under any control. 

m (1804) 9 a99 5 10 Yes., 622. 


1800. 


PjLETAUISAt. 


m (1896) 2 Ch.; 463, 
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It K therefore, necessary to decide the question of limitation. 
The Act which is applicable to this case is Act XV of 1877* The 
plan of this Act following the plan of the repealed Act IX of 
1871 is to specify, in the second schedule to it, the period of 
limitation for every descxnption of suit. The division of them is 
so complete that the schedule contains 180 articles or divisions in 
three columns headed, ^ Description of suit/ ^ Period of limitation/ 

^ Time from which pciiod begins toiim.^ Article 1 11 is that which 
applies to the present suit. It is '' like suit (for possession of 
immoveable property) by a Hindu or Muhammadan entitled to 
the possession of immoveable propei ty on the death of a Hindu 
or Muhammadan female. When the female dies/^ The period 
given is twelve years. Article 144, which makes the time begin to 
run from whan the possession of the defendant becomes adverse 
to the plaintifif, is not applicable where the suit is otherwise spe- 
cially provided for. The article which applies to the moveable 
property is 120 in which the time (six years) begins to run when 
the right to sue accrues* The suit, tlierefore, for both kinds of 
property ia not barred by the Act, 

The learned counsel for the appellants relied on section 28, 
which provides that at the deteimmation of the period limited 
for instituting a suit for the possession of piox3erty the right 
to the pioporty shall be extinguished. The obvious answer to this 
argument is that in this case the period limited is not determined. 

It is not necessary to consider what might be the case if the 
widows or the survivor of thorn weie suing, as the plaintifF does 
not derive his light from or through them, and the extinguish- 
ment of their right would not extinguish his. 

It has been held by the appeal Court as to the moveable 
property (if any) in the hands of the defendant at the death of 
Xenavahu and the rents and profits of the immoveable pro- 
pex'ties in the defendant’s hands at the same period that her 
claim was barred at her death and that there is no provision of 
the Limitation Act which gives the plaintiff a fresh starting point 
from that period. Accordingly the appeal Court has varied the 
dtoee of the first Court, Their Lordships do not agree to 
view. The right of the plaintiff to this property (if any)^aecpfu|^| 
at the death of Nenavahu. The decree of the first Court, dated 
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27t}i July, 1896, stonld not have been varied as it lias been. 
It is for an acconnt of the moveable property left by Cooverbai 
and Nenavahu at the time of their death distinguishing between 
ijuch of it as was their sh ullian and as such ” formed part of 
the estate of the testator. As such appears to be an eiror for 
‘^such as,’’ With this alteration their Loidships think the 
decree ill be right. 

Their Lordships mil, theicfore, humbly advise Her liTajesty to 
dismiss the pinncipal appeal (No. 44 of 1898)^ and in the cross 
appeal (No. 45) to set aside the order of the appeal Court and 
aflSrm the order of the fii&t Couit with the alteration mentioned. 
The appellants in the principal^appeal will pay the costs of both 
appeals* 

Principal appeal di^^mis^^d : cioss appeal allowed. 

Solicitors for t’ e appellants and lespondcnts on the cross 
appeal; — Pcnjnr m?il Latlei/^ 

Solicitois for the lespondents and eioss-appellants . — Mc^^srs. 
Miclioll^ Manisty anil Co, 


OEIGTNAL Civil/. 


JBcJo^e Mr, Ct nhf ^ and^ (m h€fv}e Stp L, K Jenlui^i, 

Lliuf JithtuCy Mi* JnsiiiL Tifahii, 

KAfe\M HAJI MITII Tni BIUTISH A]sd 70EEIGN 

M WlllsL C OMPAA Y, LEAIITED, Brir^^DiMs 

Inuo iuce- C,o i i nj C n tcvithncaC op natct lul Patt 

On ilie l.jth 11 tieli, tLo pi nntilT, -vvlio "v^as % si ippjr s ilt, applied foi 
and oIjHmed from the d lendan.^^ eoinpan'' m Bomba y a preliminary ^^co'voilng 
nolo foi Ih 51,0r0 for lit to bo shipped ])'j hiui fiom Bomb y to Cduitie. 
-Pho coveima Bot'> st'ted tl % si imp d p^liev m completion tlioroof Mould bo 
issued on lee^ ipt oi pait e-ul ii ''1 be pUn iifl s piaotico to biuig '^alt Eiom 
Ms salt Morbs at Tian m natne pioM^ ■•iid to jmt it on boaid steimois in Bom- 
bay Iniboui. On the 14th \ptjh tbo plaintiff put 501 bags of -^alt on 
board a piow for shipment m the Buti-h India steamei ^Nainuig'’ The 
tianshipment commcmccd on the 2/ th Api ih Porty-nine bag’s had bo6u tran- 
shipped vrhon a stoim aioso and the iiroM shipped wata’ and sank with the 
rom lining 545 bags on htmd, 'V^bich m6io thus wholly bst. Their value was 
Salt No 531 of 1807. Appeal No. S03. 


lS9<h 

IliKcnoi 

i, 

PAmATXIlAX. 


1800, 
Juue 23. 
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Company, 


Rs. 4,360. On tlio 29tli Aprils 1807, tlie plaintiH applied to tlie clefeudanttr,’ 
company for a policy and paid tho pra^aiurn, and on tlie 30tli Apiil a policy of 
insurance was issued to Mm. It was '^Lui mnuaiito (lost or not lost) at and 
from Bombay to Calcutta upon any kind of goods and merekindise and freight 
of or on tlie ship oi vessel called tlie ' Kainiug ’ including all risk o£ craft and 
boat to or from tlio ship or %^esseL” Upon this ]nliey the pUintilf sued to 
recover the value of the lost salt, Us. 1,300. The defend pleadel that 
the covering note of loth Maich, 18*^7, did not consiiiuto a completed agree- 
ment foi the insiuancc of the salt ; and as to the policy they pie ided that it 
was void, inabUiuch as the loss hid already oceuired at the iixne of i'^suo and 
that the plaintiff had concealed the fact from them. The pluiUilt alleg(Mi 
tint the inforraaiion of the loss w\as given on the 27th April when ilic policy 
was applied for, and ho furlhoi coxitendol tint in any event the defendanth 
W’oro liaUe, inismueli as the co\ering note of 15tli ]\larcli, ISOT, was a com- 
plete and final contract binding upon the defendants, whatever ovouts might 
subsequently have happened. 

Meldi affirming Gaudy, J., that the plaiuUffi was not entitled to recover. 

Suit on a policy of marine insurance. 


Plaintiff sued tlie defendants to recover a sum of Rs. 4,360 
under a policy of insurance dated tlie 30bli April, 1897. 

The plaintiff dealt in salt, which he brought in prows from 
Uran and put on board steamers in Bombay harbour. He had 
for several j^ears insured the goods thus shipped with the de- 
fendants^ company. The practice was, in the first instance, for 
him to obtain covering notes ” from tlie defendants, and sub- 
sequently to apply Tor and obtain o. policy ef lusurauco. 

On the l.jtli INLirch, 1897, the. defendant'^’ company L-^ued {li ' 
fobowing coloring note to tlie plaintdf:- -- 

-Tiu: \M) Fonr-uiX M \r.ns- 

Lsbi’.i iNri; bi MU’ur. 

'* rbvhiitiiMi’y C')V(}iiii‘j: p.w, 


“ 10 /// .]/nj i, 

" iO KASi^^ IL ‘Miiva, Esq. 

‘'Dlxiii Sir. — \' vb i'LUC noUd applb; itb ji m Ihj ab.^vj ^ »n.piv'.y n- 
uiiLLuY, nu.l Aimp'd p-jlb y in (.oumlotion Unroof will hj i,,ucsl u i ef 

paillcular fit 

Amouni Rs. 6hC0 J ou s.dl. Any B. i, Erir^h \vAl. uu.l fer 

Asiatic steauier or stcamci 5 from Buiubn^ and sale purls lu at I per 

cent. 
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^ This note irill be ifullatifl Toidon depaitnre of the vessel from port, of 

i?.-— Trom *25tli May to Bist August, both Inclusive, rish of boats along- 
side the ‘vessel betwcensmiset iind sunrise is not covered by this acceptance* 

** Yotms failhrnlly# 

(Signed) Mackinnon, M v(LKE^^^IB, A 

iVguuts*'^ 

At tlio end o£ that month some salt was shipped hy the pLiintilf 
on a B, I, (British India) steamer (the ^^Nurani hut no parlieu^ 
krs -wore given to the clefcndents of that shipment aud no pnliey 
was issued in respect of it. But on the 14th Ajail the pluintill 
put on hoard the prow Pulli at TJuin 594 hags of salt fur ship- 
ment on the B. I. steamer Nairnng/' There %vas some delay in 
Bringing the prow alongside the ^^Nairnng/' but this was done 
on the 27tli April, On the 27th April, 1*^97, the tianshipmeiit 
of the bags from the prow to the Nairiuig ” was conimenceih 
Fortymine hags liad lieen put on hoard tlie steamer, when a storm 
arose and the prow shipped water and sank with the remaining 
545 hags on board, ’which weie thus wholly lost. The value of 
the salt was alleged to he Es, 4 per maund, and there were two 
mannds in each bag. The sum sued for, rh, Es» 4^S60, was the 
value of the lost salt* 

On the 29th April, 1897, the plaintiff applied to the defendants^ 
company for a policy and paid the preiniinm Ho slated at the 
hearing that it was his practice when applying fur a policy to 
give the jarttculais and that he did so after the salt had been 
shipped. On the 30th April a policy of insnuince, to the amount 
of Rs, G0,tl00, on 1 5/jOO inaunds loose salt was stamped and issued 
to the plaintiff. It was insurance (lost or not lust) at and 
from Bombay to Calcutta upon any kind of goods and meichan* 
dise and freight of and in the ship or vessel called the ^ Hairung/ 
including all risks of craft and boats to and from the alilp or 
vessel.^^ 

31ie' plaintiff in this suit sought to recover under this policy 
the value of the lost salt, vi 0 . Es, 4,S60« 

In their written statement the defendants contended that the 
coveringmote of the 15tli March, 1897# did not constitute a 
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pleted agreement for the insurance of 594 bags which the plaint- 
iti' had intended to ship on board the K'aiinng/'' They admitted 
tho subsequent issue of the x>oHoy un the SOih Aprils 3897^ but 
alleged that it was issued before they received any noiiec o£ 
the loss. The touith paragraph of the written »statoiuent was as 
follows : — 


Tlio defonlantfo tl* li at the feinxo the pi diiiiiT p iid tlio «^aul piemittro, and 
tofoio tho said policy was issued, tho pLiintill know or ought to ha\e km^vn ui 
the less in 11 0 phint a^doj^od^ hxii that ho negketed to coPiiuxmjciio the ^an.o io 
tho dofcndairsj and that in consequence theis of, and h} loas m oi tho b ud lof:s 
haring alioady taken pi iCC, tho pla.ntili has no light io locoxr r fiom the eh fend- 
ants in respect thereof 

The defendants further contended that if and so far as they 
were liable under the covering note, such liability had alrea<ly 
been extinguished by previous shipments of the plaintiff, and that 
the plaintiE could not recover the sum now claimed. 

The following isaucs ^vere raised at the hearing : — 

1. Whdhcx there was any coinploted agieement betvxeen die xdamtiil and 
defon hints for tho insuranci of the 594 bag> of salt in the pkiini referred to for 
thi less of such bags. 

2 VYhethoi the defendants are Liliic, by reason of tho policy in the 
phizat lefeiiod to, io inlemnify the agimst the ksi of the said b'igs. 

3. IsTkethor tho policy not loid by reason of tho conceahacni of the 
loss of tlio said bags at the time the said policy vas eiitcijth 

1. Wliethcr the defendauib by leason of the cox'eiiag note in the |d tlui jnen** 
tioned aie hable to mdemniJy tho pUintiif fox the loss of the said ba^s. 

b, YYhether thohab^lity of any of the dcduiKlauib under th^ said texoring 
note hai not boon oduustad by leae^n of theT>revioUs ship nents by thi plaintiff 
hoforo tho loss of tho said bags. 

, ‘ 0ang (Advocate General) and 3/acphmoji iov plaintiff t~ They 
cited (7ory T, LislmanY* WoriliGvn ilfa>qY'me lasurmwe 


SooU and Loimden for defendants ;~Tho policy of iii0umBCo^ 
^bsequent to tho loss. The fact of the loss was 
when the policy was applied for,, 
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foro^ tho p )Hey is voiiL The covcriii|v note merely give^ tin right 
to demau I a policy, bat docs not validato the policy; if oilaonvise 
it would bo voi 1. I£ the covei ln% note hod any furthci fuiee, the b 
wo say it was c\h rusted at the date {>£ the policy^ liocuisO silt tn 
the full valaelulboeapitnioudy dhppcdoix boird the 
foe which no ptdicy w as taken, 

CvxBY, J.: — This is an action on a policy of uiavine iusiu- 
ance made by the ^Icfeiidants \\ tli the plauitifl* and dated hO’Ji 
April, iS37. 

BUinfciT is a largo shipper of salt, his works being at Tran, 
whence he biiiigs the salt in prows and puis i( on board sitanHOs 
in Bombay liarboar. On llth March, 1897, dt teiidauts <is agents 
for tho British Foreign Maiino Iiisiiuince Company addits'^ed a 
pi’elimiiiaiy coveiiiig note to pldntiff, which is in a piintcd foini, 
and inns as follows* — We ha\e noted yuur applieaiiun for 
insiiianco m the above comprny as under, and a stamped policy 
in completion hereof will be issued on receipt of particulars/ 
Amount Ss* old^OO on salt F. P. A. per any B. i. and for Asiatic 
, steamer or steamers from Bombay and silt poits to Calcutta. 
This note will ho null and void on the departure oE the vessel 
from port of sailing/' The words above were tilled in with ink. 
The form is apparently one meant to apply to a paiticular vessel 
named therein. But it is admitted that in some pr or trans- 
actions between the parties the Lnin has been filled in as sliowni 
above, no \essel being naraech 

Towards* the end of March, 1S97, plaintiff did ship il,79l 
maunds salt on the B. I, 8, S. Nuraiii ; but it is admitted that 
no particulars were given to defendants of that shipment, no 
premium paid, and no policy issued by defendants for tho same. 
On lith April, 18D7, plaintiff had put on the prow ^^Putli/^ at 
Uran, 53 1 bags of salt (each bag containing 2 maunds) fer sbip« 
ment on the B, L 8. S, Nairung/ Delay (lor which phiiixi If is 
apparently in no way to ha blamed) occurred in bringing the prow 
alongside the Naining/' but this was eventually done ; ami 
-on 27 th April, 1897, tho salt was being shipped onboard the 

Nairung/*' After 49 bags had been put on board, a gale sprang 
up, the prow was sxrnk, and iba remaining 545 bags Virere lost. 
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PlaintiS^s son Suloinaii and the clerk Mnrliilliar htiy that 
on that Yery day, went to the defemlaiih^ office and informed the 
head clerk Atmamm of the Befomlimls deny that any 

information of the was j;*i\en on the 27th Aprih On the 
291;h April the premium cm the policy in suit was puid^ and the* 
policy was stamped and datod on S‘Hh April. 

The policy ivas in the cadinary form to the amount of 
Es. G0;000 (lost or not lost) at or from l>ombay t> Oaleiitia upon 
15,000 inanncls loose salt intheS. H. Kairung/^ including all 
risk of craft and boat', to aiul from the ship or vesseL On 
80th April plaintiff wrote io defendants notifying the loss and 
enclosing the protest, bill, and policy. Oorrebpondencu cnsnoch 
defendants taking tlio position that the loss had occurred before 
the policy was takon out, so they were not liable under the policy^ 
and that the coTering note had been exhausted by the ship- 
ment on the ^^Nurani in March, 1S37. On that latter point the 
^finding must be against the defendant'^?, riaintiff says that he 
did not insure the shipment on the ‘^Nurani/’ because ho had 
received instructions from his Calcutta lirm not to insure that 
shipment as shown by the letter D. The genuineness of that 
letter is attacked by the defendants ; and there arc obvious con^ 
siderations in regard to it which cannot be ororluoted. Bat it 
is unnecessary to deal fiutlier with the poinC for whatever may 
have been the motive for plaintiff not insuring his salt shipped 
on the S. S. Nurani/' the fact remains tliar, whether with sinister 
intent or not, he did not make any deeliration of particulars 
take out any policy for the ^^Niirani^' shipment. 

No mercanlilo practice lias been alleged by wdiich plaintiff 
would be compelled for the first shipment after the date of the 
fiovmng note to take out a policy. Therefore^ as long as the cov- 
ering note of 16th March, 1897, was not expi'cssly cancelled, it 
remained in force. No authority pointing to the contrary con- 
clusion has been quoted. As to the words or not lost in. 
the policy, they do not afVcct the qnosmou w'berlior tlm policy 
CM be avoided as regards the loss of iho 515 bags on llie 27th 
Ajwil, 1S97. (See Ainould, titli lid., p. 235^, and Phillips, 5t,h Ed., 
fiction 925.1 
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Of coxir‘=5e if it be a fact that plaintiffs son Suleman and Ins 
clerk Mm'lidliar (as they state) went sferaif^bt from the S* B, 
'^^Nairung’^’ to defendants^ office on 27 tli April, and gare inforum- 
tion of the loss to the head clerk Atmarain^ then there is an 
end of the case, T£ defendants chose to effect a policy wdth fall 
knowledge that loss had actually liapponeih they must ho bound 
by it. (Arnonld, 6th Ed,, p, 235.) Bat I am not satisfied that 
in tlie present case the underwriters had such full knowledge. 
Buleiaan deposed that ho told Atinai’aiu that tln^ prow bad 
sunlc, ‘^and as my father was ill, should we wrilo to the defend** 
ant company? Atmaram i^epHed wo need not write, as wo 
were not in the habit of doijig sof^ Suleman was not mm-* 
examined on this, but Mr. Scott for defendants askfd the Court 
to note that he did not admit the alleged interview with Attaa-* 
ram. Murlidhar deposed that he and Suleman ga\e infuriaation 
of the lob*^, and Atmaram tohl irs to give a protest In writing 
to that effect. .... I am sure that Atmaram said to ub 
to give bomething in writing/' Atmaram in hk deporition 
stated that he could not remember any such interview. He ad* 
nutted that previously (as stated Ijy Mr. Carrie in ’his affidavit) 
losses had been reported verbally to him and by him to his master. 
(Mr. Carrie stated that In four iiistauees the losses wex'e reported 
to t!ie defendants vorbaily by tlio plainC who produced the 
tindalk notarial protest.) But from the fact that this loss wuh 
not reported by him to his master, Atmaram stated that no such 
verbal information had been given to him. In this conflict it is 
expedient to look at the conduct of the parties* There m au^ 
obvious iBConsi«^tency in the stories told by Suleman and Mur- 
lidhar. Plairitillk counsel contended that they were speaking of 
different writings : the one of a written infonnatiou of the loss j; 
the othex’ of the notarial protest. But if it was the practice to 
give verbal information of the loss when the protest was Iianded 
in, what was the object of Siilemaffs queiy to Atmaram, and 
how are we to reconcile Atxiiaramk answer that no writing was 
necessary with the answer that some writing wa^ necessary ? 
Atmaram gave his evidence fairly enough j he did not try to 
prove too much. lie could not swear no information wm 
given on 27th, but he gave his reason for holding that it could 
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not liavc beai given, lie i. feitpj-KrIetl by die cuinhict d the 
partiesas sliovv-n by tlic cvrrospon.l n-e. Tiainlill'li-ivinj <»btaiued 
the policy (an't not till then) wi'oto ; ‘‘ T\ t* ba»>' in bung io 3 uur 
kiiowluilge tin fact that a pars ui‘ .Itv.lu-h a ( \ r.<l under 
your policy, vVc.^' Thu 1 .nucl .Vdvoc iL-' t! ui ■rtl ibr ibbmiti 
urgual that phlintilf MM. not w.itiu'', a 1 im,u«i\ bhi t, nn.I 
that tilt! c'vpi'c‘'''''ou i.tU’.L imt b‘ t ■<! cln- ! 3 ’ f liiici.cil, but 
it would U't re [uia; a lawy-u-’s acumen !■> .stile the (ibvious 
and vital f.cfc that iul'or .nation had been giv. a proviously. 
Even when defendant. repli> I thai tlie\ di.el.iiimd li.ibilit}', 
b c.'iU'C the policy wa' daled tho ‘.lOdi, while the goal, were 
sahltohive been lost on ;’7th, plaiutilT did n .t sHle by way 
of rejoinder that information had laon given on 27tb. IIc> 
amply relied on the fact that defendants by the covering note 
had undertaken io issuo a policy. Even in tin' pl.dnt there is no 
hint oL such infoimation on the 'i/th. The only allusion is to 
the nutic) of the chiiin on tho S )th Apiil. For all these reasons 
I cannot hold that plaiutiS has established the allegation that 
infoimation oE tho loss was given on 27th A[)rih It is nob pro- 
tended that informat'on was given on the 2 Dth, when the pre- 
mium M'as paid and the receipt taken. 


Plaintiff’s counsel in support of his contention that, even under 
these circumstances, plaintiff can recover, relies on tho principle 
laid down in Cor// v. Pallon'^^'> that where undorwritors have (as 
by initialimg the slip) made a complete and final coutraot hind- 
ing upon them in honour and good faith, whatever events may’ 
tsubseguently happen, the assured need nob communicate to tho 
underwriters facts material to the risk insured again.st, which 
came to his knowledge between the time of initialling the slip 
and that of signing the policy, and the nou-discloaure of such 
facts will not vitiate the policy of insurance aftorward.s execuieil. 
So here it is contended the covering note was available —(sec 
Stamp Act, Schedule II, Article 10) to compel the delivery of 
a policy according to the contents of tho covering note,— that is, 
on salt for the amount of Es. 51,0v0 per any steamer or steamens 
, of the B. I. Company or of tho Asiatic Company. No exception 
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has born taken by defendants to the validity of the prdiey whirh 
was taken out on 30 th April on tht3 ^’rouiid that it is lor ils. 6fhddf k 
not [is. 51 , 000 . PlaintilFh explanation of the nicnnM* in the 
nmoniit til ly or may md bi tiiio. That is be-ide the piiesfietn 
But it is coiitendt J that tlie f<K;t reiuaiiK^ that as I0104’ the 
vcs‘~el of tlje ]].I. or Asiatic Company dtsirc d ly plahdiirtn be* 
entered in the policy hcol n ^t left tlu^ port, pi lintitl euiihl com- 
pti defendants to issm^ a pnhey for sdl pt'i’ that %e^sch \nd if 
the pihiciple laid <lo\vii in w Pillion is liphily ajiplhd to 
the presenf ct-e, then the fact tlnit i).nt of the [j^oods ef^\end by 
the pulley lavl aeinrilly !)cen lo 4 , which ft *1 wa^ not di^clocd 
by plaintill to defend luts bef >ro 01 vheutlu* 1‘olhy wa-* uidhd 
for, Vvonhl not free tlv' defend i its from their liability. 
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For defendants tlnsr leariiod counsel aigties tluT- tie* aliove 
principle will not a]>p]y, hecnise in C 'ly/ v Pttfti^ thc‘ slip 
which was initialled by the nnderwiinn’t sptrsiieti the diip, mj 
that there was a comph to contraci in all paitieahirs. Ib‘re^ 
on the contrary, the coveiino note was general any steamer 
of certain eompanie-^, Mr. Scott pointeil to the remarkij in 
lonidv^ w Pue^fe Li^ihauc^^ (tlie reasonim^ in wliicli easo 

was the foundation of thejalnmunt in C 07 / v. Pnilun), whuu 
Blackburn, J , deliveudng* the judgment of the Courts ami speak- 
ing' of iiio declaration which has to he made on a pelicy 
goods by ship or slops to be d(*clared/^ says : ‘‘ Abo* is it 

necessaiy that the declaration should do mere tliui blent ify 
the adventnro and so proven' the posdble dislionesty of a party 
insured, who might iiitmicl to apply the policy to paiiienlar goods, 
ho that they should be at the risk of tlie us'.urtu's, a\ d he should 
come on them if there veas a h.ss; and then wduii tliosi* goods 
had arrived safely, to pretend that he intended to apply the 
policy to another' set of goods still subject to lisks — 

Y. Kings^oni^^^ Eodinson v. To'tircuj'K Here tliedefeudants not 
unnaturally say, to allow the plaintiff to recover tm this policy 
is to allow him to commit a possible fraud, for it is p<Ksihlo 
that plaintiff having obtained the covei'ing note of 15th March, 
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1897, intended to take out tlie policy for the Balt shipped on tlie 
‘^^Nurani/^ but finding tlmt that Balt was all .safely Bbippml, tlie 
cbief risk being in the Bombay harbour, betook mt no policy 
and lU'otentled that be intended to apply the policy in other 
goods, When be found that some of bis Halt, ulub ledng ship- 
ped on the nrnng,’^ was lost, he natuially took out a prdiey 
with the name of that steaunship <*ntered. 

On a earoful eonsidoraiion of the principle involved, I have 
eomo to the conclusion that Mr. SeotP.s arginnent must prevaih 
For what does the piadiiuinary covering note purpoit to recite ? 
An agreement to ihsue a stamped policy on receipt of particulars. 
Those particulars do not necessarily include the naiac of the 
Yossel. It is obvious from the slips in Exhibit B that the same 
form is used even though the vc'^sfd is named in the pieliininary 
coveiing note. Tht' pxrfcieulavs relate to the subject-in\tter of 
the policy, uhi» li was alforv.ardis clochired to he 15,000 niaunds 
loose salt.^^ It would ha\e been quite open to jilaintiff on pay- 
ment of the preniiuni to call upon ch fondants to issue the policy 
to the amount of Its. 51,000 ou 15,000 luaiuils loo^^esuli in ‘^any 
B. I. or Asiatic steamer or sttaiaors/^ Oliat would liavc been 
equivalent to a poh( y on hoard ^hip o,* sh>p^^' the li uiration 
merely being as io the sicinicis of tlie tuo fOiapaoihn named* 
So far only cui it said that the is a eomplelc contract 
between the paitieson loth I\I ich, 1^)7. If, then, in equity the 
defenJoiits must be co/nidtiod as having I suel suth a policy on 
15th March, 1837, could plaintiff leeovcr for tlie loss on h7th 
April? The aoswci Is ' no/’ bcCttUso iio did not declare the 
ship as soon as he u as awaio of it, and, if posdblc. before the 
loss. I£o could have declaimed the ship any day after 1 Uli April 
when he put the goods on the prow to be shipped on iho S. F* 

' Nairung ^ To allow him to ^Yait till a loss actually occurred, 
prior to the vessel leaving the port, before he actually named the 
ship, would bo to offer a temptation to fraud. As the policy 
was intended to iiiclado all risk of craft and boats to and from 
^hip or Yessel, plaintiff was bound to name the vessel whea 
the goods on the boat to be shipped on the ‘ f 4 ^ 41 ! 
^ 'Asa fact the preliuiiuaiy covering uofce only speaks ‘of a policy; 
‘^ froin Bonibay and Salt Porbs to Calculta,^^ and strictly speak- 
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ing tte completed contract between tbe parties did not eoTcr a 
policy wliich included risk of ei'affc and boats to anil from tbe 
vessel But this point was not taken by the learned counsel^ 
and the inereaiitile practice apparently being to issue a policy 
in the form of Exhibit P on the covering note in the form of 
Exhibit Cf the original contract may be said to have impliedly 
included the risk of craft and boats to and from the vessel. But 
it ’would be obviously iinfuir to put plaintiff in a better position 
than if a policy had been issued on ISfch Mai’ch^ 1897^ on salt 
per any B* I. or Asiatic Co /s steamer or steamors,^^ Such a 
policy* would have boon perfectly good : but the plaintiff would 
have been bomidj if possible^ to declare the vessel before loss* 
(Arnoiildj 6th Edition, pages S37, 338 ) 

No doubt if the preliminary covering note had named the 
vessel— the S. S. ^^Nairung *^^—111011 the eontiact would have been 
complete to that extent aKo, and as the pliintitf would ha'^m 
been entitled at any time to a policy on salt shipped by the 
he would have been onliiled to recover on tho present 
policy, e\ on though he knew of tim lo^s Ind'cie the polky was 
That was exactly the ease ia Co)y v. /Vb"v»i<b. The 
learned Advocate General sools to pu< jdaiatiif in the came posi- 
tion as if the S. S. hat be^m named in tlif' cosonng 

note. But tlmt would be obvitaisly unfair. If the pHiicipIe to 
bo derived fiom the authorities is that the time h kaicn the slip 
(covei'ii g note) and tlic policy i ot to be coiiuted, and latter 
relates bick to the foniicr (pur Biamvvcdl, 11, in IJ.Iumux* 
Nor^Imii McaitlniB Insmatic^ f ilienheieilm policy is for salt 
shipped on any B. I, or Aisiiiic Co. teauier or sie uuers. If 
plaintiff wanted to insoit the name oi the vessel in the policy, he 
should have done so, if possible, 1)c£urelo>s; and thi^ Wens pes-* 
sible. In loniJes v. Paeijiv In^^nratice Co. (pioted above,^ the 
original .slip was on hides by ship or ship'n, and the insurer 
afterwaids at the request of the broker initialled a blip on hiduE 
by the Socrates,” making no impiuy as to the particular ship 
proposed, this second slip being expressly made in order to be 
substituted for the slip by ship or ships already meutionodj 

u; (1872) L. B., 7 Q. B., SOI. (S. (1875) L. B., 10 C. P., 17 % ISX^ 
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Tiie policy was aeeordmgly exceutid. Ft wa^ Lcld tluit the 
piiy W'erc ju^titicd in finding that, xcgurdk^h o£ wild luight ho 
ih ' ’lU'ir oE tlu'* “LijO th'-*' ho^mvr nn;:ni to n\'i;u- iln ,;{• »*h. .i*- a 
fdri'i nil (M 1\ lUo>i in [li«; :ii'd* di/, ly ih* v* "1 n.’ v>hi‘l 
{]' ' n ■u'h. , i 0 M'aMy dipn, x^]li! h V. a . iu« '' n>i. (1 ' 

i. i t.d.« I ’h'L' nil i'iiva.'iiii nii* and ra' n'> {(an hi! 

|;.,li( y aii^Vv L‘i iij;j hj rai Ciiyinnl '^l.p od (>.]s ly I’ao 
v^<n') , U > " la hi x tiidh\ n :x on c-ftho nvha fi a * -> rhjti< n. il 
i' n- (’a --ain to haar lln.-o h,ci'^ in la.mi i.Inn ( "ii >i ’a i mil; iifu 
V 1. ink’* i(hiU i; ,fUtaod fi oi.i Ihc jmlyni' ni ol 7^1 1 . -n Pi.uh- 
1 vria 


JF ila^- (jhjacfc oi {In- d; claoitioa U to ic and hhadliy 

pai I ioulav adventure to Lliv iUMued elocts xu a]ply ih * 

pnlh y, iinii so ]):i'venL the pf>. '•airic diMiOi)^"'ty ui a paiiy 
tlU'U in iiic prcKMit c.wj ilio plaiidilL diouhl li.iw i\ia h: the 
dcUai alien 1 a-> soon as ijo-^&ildo anl huCou' 'Lhie s^nuc 

(Inlo Vv'tw a];pl.(al in llar.,{a,( \\ wliidi wais an action 

on an “ onon''* policy on fcii;^av and ootlon cs might ho 
aFior (loc'laiod and ^.llnod/^ Il.v.a^ found as a [‘ad; iliat Ih.oic 
had lu'L‘11 no doLlaiatioii l.cforo lus-^ ; ami Lord !‘ihoid)or(mgh 
lulod that ^‘wIiOK' thoio an in-uj.iMCo on g«>r-w n.s may ha 
llumaitoi’ doehivod 'O'd Viil-ioil. thi'^ gnus tiu' <issin\d n ]» -in ta 
hy di.ly di ul.inng a.nl raining hi {\)H‘ the ki-s iomid.e idi x ilueii 
].(‘!u‘y: fi'd llial ir iho assuiod do rail, so d.-'cItiLO and \alm'^ it i- 
thou III! (Jinn ]*L'licyj and tho inteicst i-. ju.iiicv o\ i<h'ma‘ rd tli(‘ 
trial/' Tin- piCsfiu iV an aciii'U on .i x.iluod. not on an opin 
TliC coid.Mcd n-r a [)f-licy O’l go'^fh- ou ai 3 >u < na-r 
(•r ‘-teanu'i’- ul‘ tAw> sioain-^bi?) ( ■/lapanic-. ff jiiainliir 
wdshed tlio risk to attach to Ulo -alt on a declnied -ioam.n’Oi om- 
of ihoso com])auie^, lie should lia\c mjnlo Ilu‘ tliclaralion hoforr 
loss. Snuilarl^’ ill /?ca'/h'/;>’roi V, : 7 'c?/oa/d ’-j Llio adioii wms cni an 
open policj* on goods to ho tlioeid'U'i ^a,lluul au-l /tvadaiod hy 
ship or sliips ; tho dcckiratiou was dul\ unulc^ hat <c hlunda-r was 
made in the munos ol tlm ships first declared, Thir, nas found 
[|:o^ljave hetni xvithoufc williout juajudico to the nndor- 

,;Thc assured, therefore^ recovered. 
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It cannot^ ill my opinion, ho sanl iliat ihoro ii nn^c niiilo 
practico bet\Yecn tlie paitics to tlic present e >iitniry to tlit* 
principle above imlicateil* Ko doiil^t (Itfciulanl^ h,i\o in bniv 
instances paid for loss oeciiuing between tbe dat^^s of fli * •^bp*' 
an<l of the policies^ aud in two oi tin (in IS G) the d* \k id 
More not bound to nia]c»‘ the piynunf^S tbe ab >\e }nm i|h i 
correct. It is, bowiser, possible that (k fondants In o ivn\ 
realised their mistake, ami there is no ron'in nhy iln\ "dj nil 
notbepiuniit dtotakethiir stand on tlie r oimh t jnimiple. of 
the lav/ of marine insniauee. '’rids litdit not Idui iiw \y 
because plaintift may lnv( bu u m tin Inbd, shii Ois mbn, 
1898, (when lie loiameiie al to iusure with d<initlui!-) oi ini 
taking out his iiolicics till his salt had hoen diippi d on th ‘ sb in • 
ers. The findings on the issues, o'veept as to the t n\ ling n^^te 
being exhausted, will be in favour of tlie ileh ndanfc'^, tin I i!.e 
suit must f'C tli&miostd Milh costs. 
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The plrdntilf appealed. 

The appeal came on foi licaiing befuie Jenk‘n^, (k I., ami 

Tyaliji, 3 , 

Mlacphuhon and RaibB for appellant. 

Bq^jU (Acting Advocate Geneial) and Lo{fUid< % tor losp^mh nts. 

The authorities referred to wxie ihosi^ uKiiiionsMl in tln^ 
judgment. 

JUJSKINS, Ck J.: — This is an appeal from adi^ene made by 
Air. Justice Candy m a suit brought against tlu‘ di feinLiuts on a 
policy of insurance issued by ibeiu to the plainiifis on the 80tli 
April, 1897. The facts are fully statisl in the judguuuit of the 
lower Court and I will mention only those ulmh cue material 
for the purpose of our decision in this appeal. 

The plaintiits aio sail iin'udianls and t'.e* sojiu' UMiS hav“ Imd 
marine iri'^urance ti’ansacdions v ith th>^ ih ffii'Iied'-. (hi ihc 
15th J\larch, 18.‘7, a covering note or'sliji’ mms issued \*y ti«e 
defendanU to tlie jilainlilTs in the t'ollou'ing l«;r;p . -- 
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‘'Ths BEi'fisE AXE PoEKia:}?* Mieihe 

ImmAXCK CoKPA2?T, Limited* 

PraHmiTiary Cavcrm^ Xoto, 3 E m; 

« ll5a 1897* 

«ToiaaAEH*MxTHA,Es‘i. 

Di: AE Sm, — ^We liare notel yo^r appHeafioti in ilxe <ibove company as imder, 
aula stamped policy in eompletioii lioioof \ull be issaedun xeceipt of parbionlars* 

Amotint Es, 51,000 on salt. Any B. I and foi Abiatic sicamot oi* stoanxers: 
from Bombay and salt poits to Ualcxitta at ^ per cent. 

This note will be nnll and void on doparLnro of ili^ vgss 4 from pmi of 
sailing 

“ iV.R.— Prom 25tli Miy to SUt Angii4, both, inclusive, risk of boats along'* 
side the vessel between sunsti and h iniibO is not cjverel by ibis acrep^ance ” 


Now it will bo observetl tlx it in this coveritig note there is no 
indication given of any paiiicuhr ventuio for which the policy 
is to be granted, or of any specific goods xvli'eli are to be iusnrecL 
At the end of Alarch it appeals that the plduiilfs d*d pub on 
board a ship which came within the cla^^ (d Miips iiiouib nod in 
the note a quantity of sdt, but apparently as to ihat particular 
shipment no steps were iuLcn by the platuliffs no biing the cover- 
ing note into legal opeiation; at lea-^t ihoio ij no e^ddcnce befora 
us that theie weie, But cii tbo Ittli Apn\ ISO?, tlie iddatifi^ 
put on boai J the piow et Ui lu 5)1 of bilt for 

shipment on Imid the BiUtidi lahc^j sun a r ‘ Is innu^/^ On 
the 27th Apul, after foiiy-rn u uf Ihc ' 1 .g" hid b.en sifely 
transhipiicdj a '^t^im came on a id t^n'' [ Ov'" ink with the 515 
renmining bags on boaid, lutl th^y »vh lly lost* 


Intheusial couisc a j^uolesi netting luuli the ciiuinuunnus 
of the disaster was maue l;do.‘o a NoUjy Ihibhc ou the ibth 
Aprils and on that day the nitarial ceitiilc do was obtained* 

On the 25th April, 1897, the plaintiff- paid tlic preiniiim on the 
policy, and on the next day (the 80th) the policy "was ‘stamped 
and issued. On that day the plaintiffs gave the defendants 
notice of their claim. It is on these facts that the suit is 
brought. 

e|w<^r to the claim the dofendanls say that the pkinbiffs 
|^|feM<|)ver under the policy, because to plaint- 
" already been lost ' 
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wliieli the policy -was isstiecl, and that they had eoHCcaled tlii-i 
material fact fiom the defendant's. By way of I'eply to tlii> 
defence the plaintiff's say (1) that notice of lo-s wa'< given, and 
that (2) it is innnatinial 'Bhether .such notice was given or not. 

As to the fust point, it is a'ipii>slion of fact. The Judge of 
the lower Oomt has fomnl that the jdAintiffs failed to prove that 
notice was given. There is a direct conllict of CNidcnei' upon 
the point, and whore that is the case, I, sitting in a Otmrb of 
appeal, would be .slow to differ from the Judge who has had the 
advantage of seeing the witnes.'’is and of ohseiving tln'ir dw* 
meanor. (Ilis Lordship rofcricd to the evidi m e .iml i i the 
probabilities, and eoutininal .—) On the qiiistinn iff fut, then, 
wc concur with Mr. Justice Candy in lioldng that the pl.iintitH 
have not proredihat notice of the loss was giren b-fo.o the 
policy rvas effected. 

It I'smiius to consider the question of law, ii\., ’halter 
the fret iliac the coteuing note or slip had 1 ei ii . sued w i le it 
imm.ite] lul wheihor or not th > los, u djs. Ik I i<ui‘ tin* 
issue of tho puluy, Tlie plaihtitl conbnls tb ti the s^p o in- 
stituted a ccuipleto contract belvre'en iuia and the di u n. hulls, 
which reiaained unaffected by any ciuiiUislanci . uhnh sibsC- 
quoiitly oecnu'exl. He relies on two (‘r-rs — /.o/.d s \. I'tPnjk 
fnsum,i'e Co lud Corjj v. I do lua tl ii \ ilu.’e 

caw-s app’y bc.e. They decide tli.it aliliengh i ‘'bp t umot 
be sued on for fliiauc.al rc-rsoiis, net ei llu ic's . n La. ilo-itUit 
that it conslitates the inigaui v.luth bin Is tlie ] utic' m h mtiur 
though not m law, and win u a pobey i- snos qu. ally I' tied in 
conformity with the .slip, then, in an aitiune-n ile- p l»ta, cir- 
cumstances oecuiiing m thomJerval bplw.vn th.i date of tho 
slip and the policy erunot be plendod as .i. dil-ne . Tlic ted, 
put in one of these cases is that you must licit a .lip im 
apparently it is treated in Ainu-ica and as it w.is formerly 
treated in England before diiancial legislation dealt with it - as a 
doeuirront on which a .suit for .specific perfornianeo might be 
brought. Had such a suit boon brought on the slip in tiris ease 
and had a policy been issued in conformity with it, that policy 

a ) (1S7I ) b. R., 6 Q B., 074 , 5 S C. on appeal (1872) L II., 7 Q. B , S17. 

(2) (1872) L, i;„7Q.B., 301. 
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Twini. J.: T IM 

I'iii I uo )mI .<•.! |i| ill iLi *if 1 <pi t:u‘ j) Pi'ti i'i’ ni» ti)i3 
^111 (l<^ I'i ti'ii' ,* Oil ihi' i, i .doii i-i ! v, I (‘.pipsiv in 

Vv'li.jt lui.: In I u ’-:ii.l Ity Ti ' Cy.ipj* 

Ai{')Viwy^ [\iC .q)|> ILin: ([ihiinllir ) ; — i r.rl 

By, . 

'UiV.j-iirys i’ *iii> {.lolViiil III r.-x) : - Cr,t',yc^, 
I.^Kilt ami 'hi 


Ari’KLLi'n*: (uml*. 

n/”/. J tf /fo'> ( i» '/f/y I'h / Mi' JlfMi '£ (~'j t.-'c* 

SAtii-D ZAiy ;oTn,}iSAJ. l)i" r.N!) .yr'i, ‘>>i r. r. K^T. 05 !Al 

LAW.riniAi (uS!G xNAT Ty .‘iixPi ,’r), i.'" 

i J' tcU''5 j )il a ?*»' tllC i fn,, 0 /s« 

to ihs dei'id,o:i nf a C i.uW, bo'/t, parlii^ff ab'do hj wicli 

AMieic ho\,\\ in’Lios to a bult roferrod ilia tanilors la ilisp.ii?, 1 ‘u\»i ul:o n to 

ihc Oourl, av.d asu'sl to almlo W it<i doelMon, a-d H-o Co'in pis„.a a doi.-ej~ 
a wiinVmg a ccr^ du s-na to tho 

[[ct^d that ao appeal Ity, from the docrop, 11, p dotation of n]*o C’oiirl, Ij'sipcf la 
: Ui9 natiiiG of an aibiiia'oi-y a^\L\Id. 

■ ^ Second appoal from the decision of Rdo RaliAdur K. B. ^itardfcho, 

> First Class Subordinate Judge of Surat. ^ 

»Apj,ioal, No. Oo£ I8i». 
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The plaintiff^ a plenler^ saed to recover Us. h^iiex 

the aiiioiuit of iVe^ Jiic to liim hy tlie delViiiluit fur pruh^^^niril 
services. 

On the 5th ttepiemher, 18J8, h^forc the suit eaiae on for heai-^ 
in^, Loth parties pn scut si an aj^plieatiuu to the Huhoisdiutle 
Judge i'} the fuilo^.ung olfect 

“ Wc W a.ouka tluii ihe TmuL ’lui'H i s 1 t ^ mu vS ih^W |.nt ^ 

Lelvecn dCi )iding 1) Ci»a{y ‘i XXX fill of the 0.^ .1 Pitn !uit‘ « »tl»; e I 
•VO ■will a])ido l)y v]i Vdvn d''Ooh.n the OduvI may 

Wo Imo q>‘rtilly d Cidtd ilid iho C ) nl siufl I* t\o T j ^ anOj ,i*h\ In old fpi 
information i'lom th‘ pnia*- invliiitvoi tlv‘ Oirtil i ivih eX puvpHsh i 
the x>aiiios die nut { > prolive Ar\} e^idtiv* ev pi dot iiun*' o\ im tsU.*’ 

Oil the 6bh Septcniln 18X8^ the Suhordinah' dinho* p,ws<^d an 
urdcr, diiocfc ng the parties to strite their i)])jeetiiais^ if any^ fm or 
hefore 1-th Septemher, 1838^ why the provisions of C^hapt^r 
XXXVIII of the Code of Ci^il Prueedure ( VH XIV of 1882) 
should not be stilctly follo-svcd. 

On the 2 1th Sopteniher, 18)-^ the Subndinato Jndge^ after 
hearing the parlies, passed tlie iollowing oidoi : — 

The pai lien euH’iacto Xaintlai Vat fjpsl Xtij h*- 

/itu(i) and out of doicionee to tlimr wibhtH I need not thioigh furmd 
pTocedero of rejfciing tlie &uh and regist* img ilinlr applunthm a. a fivsh snH* 
The defendant blionld piolvoe, if he Ins any, tin accounts and tnp3's m conm e- 
iion with tho matter In dispute %Yltlnn eight 

On the 25th October, 1898, tlie Subordinate Judge gone his^ 
'decision, awarding to the plaiutitF Rs, 5,81C-.11“6 and interest at 
<5 per coni amounting to lbs. 3,933-1-7, in all Rs. 9,b0tb 

lie passed a decree for this amount. 

Against this decision defendant appealed to the High CVurt. 

ScoK (with iUtnek^liali Jelioagin/nth tmiX K. Jl, Baphixn^ for 
respondent No appeal lies in this ease. Tho parties rt>l‘{UTed 
all matters in dispute between them to ihe decision of tlie Hulior^ 
dinate Judge, They agree<l to abide by his decision. Has decision 
stands on the same footing as an a\vax\l. No appeal, tlu*refore^ 
lies from his decision — Raojl Trmljah y* Goviml Tina^ah'^‘> % 
SxiYgms 


753 

S\%. Z\t\ 

* * 

K u %ud \t* 


m F. J,, 1897,^. 113. 


0 (1800) Ap. Ca., 136, 
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J2, for appellant The parties expressly referred 

the case under Chapter XXXVIII of the Code of Civil Procedure 
(Act XIV of 1882) An appeal lies from a decree passed under 
that chapter— v. G{>ril/mn{hs'^\ The lowei Court was 
wrong in dispensing with the procedure laid down in that chapter. 
If that procediuG had been followed^ there could not In-\o been 
any question as to the defeudanps right oi appeal. Even talang 
the lower OouiPs decision to be in the natart‘ of an aihitratox'^s 
awaid, an appeal fiom a decree l)asi,(l upoxr an illegal a%vard 
— 'Nantiram JOaluram \\ NtmcJian^ b Ihisanauim v, Liugannai'^ 
Saturjitw 

Oaxdt, J. — -In this ease Mr. Scott for 3’espondent-plaintiff has 
taken the preliminary ob]ection that no app sxl lie-* . anti we think 
that this objection must prevail. PLiintiif is a pleader who was 
engaged professionally by defendant in some heavy litigation. 
At the close of the htigaiion disputes arose between the present 
defendant and Ins pleader, the pUhitiS, as to what was really^ 
due to the plaintiff according to the teuns of loiiinnoxation which 
had been pieviously agreed upon. Attempts were made to settle 
the disputes hj^ arbitration^ but eventually the plaintiff filed a 
regular suit (No. 119 of 1896) in the Fii^t Class Subordinate 
Judge’s Ofjort^ Surat. Bcfoie the case had come to a legular 
hearings both parties as well as thoii pkadeis signed an applica- 
tion to the Subordinate Judge^ dated 5th SeptembLr, IsjS^ which 
ran as follows ; — 

We have decided that iho Oouit should nuko a s^ttloaiout cf ili' di^puto 
oetweeu us according to Chapter XXXYIIT of the Oniirio cluie Code, and 
we Will aVide by whatevei docision the Court may give. 

We h wo spaoially decided that the Gouit slioiiH luve full authoiity to ob tilin' 
information fiom the parties in whatever way the Couit may ffiink propeij hut 
the parties are not to produce any oTidonce ewpt documontary records.'* 

This applicatioa was endoised ou 6fcli September, 18d8, by tha 
^ Subordinate Judge to the effect that among other things Chapter 
t XKXVlII of the Civil Procedure Code required a case stated. 

;4.lie ended his endorsement thus 

(3) (lS0i-9C)18Maa,423. 

W> (i897) 24 C&l., 469. 
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« The parties ana pleaaers ai-e informed as to what prooednie is indispensahle, _ 

and they are callpd on to state their ohjaolions, if any, till Monday the 12th 
September, 1^:08 ** 

Then on 24tlx September, 1898, tlio Subordinate Judge made 

the following further endorsement : — 

**^Tlio P'1,1 ties lefei mo to ^ to}i Hrimhcdl^ N iff uluir v» (*o iti I T -V (qitr^ 

]car^^> and out o£defeienca to ilieir I need not go tlirougli the f oriiial pi o- 

« 6 duie o£ ie3cctmg tlie suit ind rogisfcoiing tlieir applu atum as a Cxt sli Hiilt. 'i no 
defendant slionld piodac-, i£ he li is any, the aceonnls and pap ns in connm turn luth 
the mattei m dispute within eight daj s dlie plaintiil to beh i\ a accoidingU . 

Sabsefiuent^f defendant put m a supidtinortaiy \\riitcu state* 
ment^ and on 25ili October, 1838^ tlic Rul^oulinatc Jiid'^o gave lus 
decision in tlio foim of findings on llie issues had been 

piCMOUsly fiained, and oi derod defendant to pay pLuiitiE a 
eeitaiu sun. 

Against this decision the piescnt appeal was filed by defendant. 

We think that on the authority of the case quoted by the Sub- 
01 dinate Judge ill his endoisemonl of 2lth Seidembei, ]83S^iio 
appeal lies. 

The \eiy incnLion of that ca-t sheens that the parties mu-t 
have intended that the decision of the Suboidinaie Judge as 
arbitrator should be final. In that case, in tliis^ the pa’tiO'n 
solemnly agreed by themselves and by thdr jilcaders to al ide by 
the decision of the Com t to lie made in a particular way They 
cannot^ therefore, appeal from it. The ease of linnundas 
Gordhaadas-^ was different. In that ease the paiLi 0 :> 
agreed that the Oouit’s dcci&ion sliould bo aui\el at upon certain 
specified materials and no niorc^ they did not agii.e t laci ept that 
decision as final. Hero the paities agii^cd tint they would abnlo 
{man^a hiraie) by the decision of the Buboidinate Judge. The 
fact that the expreso pro\isions o£ Chapter XXXVIil of the 
Civil Proccdiiie Code were knowingly disregarded, shon that the 
proceedings were exba auisum ctnite^ and thus the judgment of 
the Subordinate Judge w^as in tho natino of an aibitiator^s awards 
against which an appeal cannot be entertained i£ the competeney , 
of the appellate Court is objected to by tho party holding tho 
judgment* ( See Biii^gcss v. MoHmd"\) 

h) (1897) P, J. p 413. U) B* J,, 1S90, p, 42 

G) (1898) A, a ISa. 
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The fact that the Bii1)Oulinato Judge gaAO his avvaid in the 
form of a dccice will not make it o (lecree from ^\}uch a ugular 
appeal cm lie. Nor is it noco^-saiy for us to oxpres'^ an opinion 
as to the steps %\lnch plaiutifi may he advi'^td to take in older 
to leap the henclits of tlie jiulgim nt A\lne]i he holds. 

hold that no appeal lics^ and ^Mi!l cobls the appeal 

filed hy df fendaut. 

Apiwal 


APPELLATE OITIL. 


3cfot0 Air Ju&itie l^naQjr^i Clticf Jiutice, and 2L% dustiee 

ISAK (oEiGifXAL DrrEXDAXTS No. 2), ArrcLLiKT, v. XIIATIJA 

(oHiGiNAi PLMNairr), EnsroNBnj^T.'^ 

Ju}i.Auiiov—C(oi7 P/ocecht'^e CWe XIV <^1882)^ 16j provko^ 

avd xSV •», ol'^PiOuf to he obtained hy fer^onal obedience of defcndant&'^pTQ^ 
feitij s,itu(f^o cvLidc lliu jinhdution of the Comt in ithieh the bUit isfilul 
' — practice — Procedure. 

The provko to section 10 of tlie Civil Piocoihire Code {Act XIY of 1882) 
ro^Tiiies not onlj that tlio relief hoiiglit sliould be eiit'rely obtainable tliioiigli 
the persoinl obedience of the defendant, but also tint tlio defend ml Blioiild reside 
ViiiMn the jiu’slietion of the Couit in ^liicli tlio suit is filed. 

IMdi tlienloic, that a suit foi the deieimination of an intoiost in Iinmo% cable 
pi*opciiy» filed in a Couit •within the •iiiiiiididion of which the inopoity was not 
situate, did not lie in that Goiut, as all the dcfeiuUnts did not lesido within the 
juiisdiciion of that Court, even though the itdkf sought could ha\e been 
obtained tbroUgh tlieii peisoiml obedience, 

Peldj also, that In snob a case die Judge ought not to dismiss the suit, but 
1 etui n the plaint to be inoseutul to tlie pioper Couit under section 57 of tlte 
Civil Procedure Code, 

AprBAii from an order passed by M. P, Ivhai'eghat, District 
Judge of Eatuagirij romundiug a suit for retrial by Rao Bahadtm 
V. V, Vagle^ Eirst Class Subordinate Judge. 

The plaintiff sued in the Court of the First Class Subordinate 
Judge of Ratnagiri for a declaration that she was the owner of 
I thirtieth share of th^ khoti of the village of Uple^ which 

* Apreal, No. 2 of JS9D from order. 
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\Yas siliiaic; within tlu jui‘i.jtlu:uo’.! nf the F'lihijriiiii'it*.' 
oi' luijnpiir, anJ to linvo bcf iiiun.' ci'ti'ri'd lu Ihc J’ Stai'-iiionf’., a 
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personal obedience of the defendants. I am, therefore, of opinion that neither 
the proviso nor the decision at L L.K, 19 Bam., 4S {BMkajl v. Fandn) relied 
nxmn by iheplaintiif is applicable to this ease. It is tine that in this case 
the defendants do not taho any ohjcetion to this Conn’s jinisdietion--nay, 
they actually vane their objection. Bui more consent of parties cannoi clothe 
this Court vith jurKdiction vhkh it docs not xio^'Sess. ” 

On appeal by the plaintiff the Jndgo reversed the decree and 
xxnmncled the case for tiial on the naerits. In his judgment 
lie said : -- 

“No doubt ibo village cf Vplo abhongh in tbe Batndgiu ialiiLa for 
levenuo puiposcsis vilhlntl e juilsdicikm cf 11 e Siiboidiiiait^ diul< e of Bapipur. 
But I tlunlv in this case the lel ef “‘ovgld «au ho oiduely (ihtained hy llio personal 
obedieiiee of the defendaids, ai d, theieforo, the ‘‘iiit falls vithin the jimfso to 
section Bi* Borne of iho dc fendauts objected to the entr^ cf the xilaiiitifl’s name 
in. iho levcnuc legibteis as a co sharer, and that is vliy plaintih. has had to file 
this suit. Blie asks for a dccUration that she is entitled to got licr name so 
enterod. Bhe farthei asks the Court to fi\ the older in v Inch the co sharers aie 
to mainge the illlage and an injunction against defendants not to obstruct 
her V hen she manages inker turn. None of these leliefs rer|uire anything to 
be done by the Court at the lillagM,” 

Defendant No, 2 preferred a second appeal, 

Manehbah /. TaUuavlhati appeared for the appellant (defend- 
ant No. 2) : — The District Judge is wrong in hoUing that the 
Court at Eatnagiri has jurisdiction. The j>roporty in suit is 
situate within the jurisdiction of the Cou»t at Bdjapur and 
the suit should have been brought theie— Civil Procedure Code 
(Act XIV of 1SS2), section 16. The plaint states that all the de- 
fendants reside wdthin jurisdiction of the Subordinate Judge of 
Eatnagiri. But the first Court has found that allegation to ha 
incorrect and that all the defendants do not reside within its 
jarisdiction. The record shows that one of the defendants lives 
^ at Th4na^ some others ai Jaitaput and a thii’d at some other 
I All these circumstances show that the Subordinate Judge 

^ Satn^ iri had no jurisdiction to entertain the .suit — Kethm T. 

' Tinajah 

Th«re was no appearance for the respondent (plaintifi). 
jft^Gsrs, 0, J, (Actijtg);— -T his suit was one for the determi- 
B^#fe ^l^sS4tcre.st in inaxnoveahle property, namely, Ui« Ath 

, (») C18!7)J»Boibu»22. 
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stare in the village o£ Uple which was sifemted within the local 
limits of the Eajdpar Court* It was, howoverj filed in the Rat- 
migiri Courts and the District Jmlge considered that the latter 
Court had juiisdiction, because the relief sought eould be entire- 
ly obtained by the personal obedience of the defendants, and 
that, therefore, the suit came within the proviso to ‘>3ection lo of 
the Civil Procedure Code (Act SIV of 18H2)» He -,eems, how- 
ever, to have quite overlooked the fact that this proviso uKo 
requires that the defendant, through whoso personal obodimmi^ 
the relief sought eould be obtained, should inside %vifc]im the 
Jurisdiction of the Court in which tlie suit fded* Tn the 
present ease the Suhordinate Judge of Tlatnagiri ‘-ays that all 
the defendants do not reside within the local limits of the juris- 
diction of his Court; the proviso, therefore, will not apply even if 
we assume that the District Judge was right m his opinion that 
the relief sought could bo obtained through their personal obe- 
dience. Wo must reverse the order of the District Judge, 

The Subordinate Judge ought not to have dismissed the suit^ 
huxi returned the plaint to be presented to the proper Court 
under section 57 of the Code. For this reason “we reverse his 
order of dismissal also, and direct him to return the plaint with 
the proper endoi’semeiit. The plaintiff must bear the costs of 
the defendants throughout. 

O/if/eAs* 


APPELLATE CIVIL. 


jSefore Mt* Justice :earso»s^ Attimj ChUfJnhimi and JCa Jxutim Munade. 

PARSHOTAM. MAlSfJI (origikal Pi.Ju>?rirr), v. OAHESH 

VIHAYAK AJ5B OTHERS (ORIGllTAB DjQFBNBAlirTs), 

Mxemiion‘--->Bale m execuUmi siclject to mortgage — Stilt io set mlde mh and 
for re-salo of property free from morfgage--Fmctke^-PmmUr$^Vm^^ 
Fmedure Code {Ad JIV # 1882 ), Seo^ 287 , 

tOie plaintiff# having sold property in exeotiiion of a deorec iuhjeot to a aettalii 
in^gage lien whkh had been duly investigatod and allowed, hronghlihla imit 
to have the sale set aside and pmying for a re-sale of the property free from the 
mortgage lien* 


im 

is 

KlfAtl f A 


AprU A 


• SeeoiJd Appeal, Ho. 6B2 of 1808 
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Heidi tlwt lie ontitW to the lelu f! sotiglit II!^ proper xcuiedj \\a0 

t,o!ia%"o Inmglit a sut for a decVa^ion Hu^ iho elligetl noiignge r.i!s nnll 
and \oid, and to Iuao staj ed the sale till the dtieinihi itkm of that hmi. 

SiiCOMi appeal iVoia IL ’’Pyaliji, DM riel Jntlgeof Tltana# 

The pkintift as asbiguee of a dicuc alluilud certain propeity 
in execution and applied to it sold. Tlie fhsfc defendant 
tlierenpon iutciveaed and clanu'Hl to luu a inoilgage lion upon it^ 
On iBCjuay his claim was allnned and na^ oidored to be entered 
in the pxoclamation of ■-ale. The laoperty was hold subject to 
this cncnuibuuico and was Isoiigld by the Hruml (kfendanl. 

The plamtilf ln‘ought this huI piaUng that the sale should bo 
set a^^ide and that the propirty 4iould bo rc-sold free fiom the 
first defendant’s moitgagcs The lo\\oi Courts cli'^miBsed the suit* 
The plaintiff appealed to the High Coait. 

Maa^^Lski/i J. Tuleija^khan for the ajipelhmi (plaintiff)* 

Nauijan Y. dolhaU for iho respoudent^ (defeudauts). 


Pakboks^ C* h (Aonxfi) ’Wetlunk that [he lower Courts hare 
coiitcilj held that this suit will not He* The facts are these* 
Tlieplaintiti as the assignee of the dcciee-holder attached certain 
property and a hid b i it fcale. T1 ^ dcfcndaiit "No.l came foiAvard 
m response to noi>ctN issued hi ae^ oidance \ iili the rules fianied 
andcr section 2h7 of the Cicil rioecdme Code_^ and claimed <i 
m.ort gage lien o\<r thepropeily. Ili'^ clu‘m was cmpiired into 
and w^as foimd pio'vul, a nl wa^ oidned to b^ entered in the pio- 
daination of sale^ aiuh though the pi uiilisf t^ok the matter up 
^ to this Courkho failed to git the older aside. The encnm« 
,p|)|anco accordingly remained ludirieil in the piocdamation of sale, 
i Mct the property was sold and })Ui chafed hy tho defendant Ko. 2* 
l^^lThe plaintiff has hiought this ^uit to have the side set aside 
knd_ ti rc;sah' ordered of the propudy iVe-js! Frrnn the iui('g<‘d 
cru'umHxTmcc. AYe think Uuii- he uoc ontithd l.o this reliilx 
Yr'e know of no authority w'liich allow”^ of a dccroe-hdld^r scliing 


property twice over on his own apjdicaiioii wdmre there haslften 
i ii|i jyregufe lu publishing or conducting it^ and no deffCult 
on: the part of the jmrehaser. fibs pippev roinedy jja 
v/as 'to have brought a suit for a. declara-;^i|yD^ 
Tokl, and todux-S'eislj^'^ 
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tbe sale till tlie tteterminatidn of tliat nnit. Instead of tliat he 
caused tho sale to be hold under the prooiaination which con- 
tained the enemnhranco, and that sale has been conilrnied by the 
Court. No fraud is alleged uii the past of tho defendant Nn. 2, 
on the contiary his action has boon li dd by the 1<a\i r Courts in 
has fc boon tluoughout hond ftile. lb' cannot, therefore, now bo 
depiirod of nhat he has boughi, Tossildy, if the nuntuago is 
non-cxistont, the plaintiff might have a remedy a ..linst the 
defendant No. 1 in the form of an action f(»r si mdeiMjf iitle, but 
that is quite different to ssdnt he asks for in the piosent suit. 
We confirm the decree with costs. 

liti'lff COUfts'h'xh 
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Before Jf;% Jii^tue Actincj Chuf and J/a Uanaile 

B4IiY IXTH VO iOiVGti\ \l Pliinhu), Aium icint a F. h, f^ritOTF 
(apjai \\j DiiENDAM}, Oppun} m 

B ^ ^oiut'^JnrlsduhOH of Jilu mhiiilu / over ( (f tnent 

sneiUn tUir oJ/(ual cctikictf^^Aa XIV o/i8C‘), U2 -Act X of 1870, 

l^~-BotnUy IrAgatiiju AU {Bo^t VJI of 1870), 5< a 
^ — BifiU of vip^^tian i)iOi>rieto ’Water-' course^ 

, A M^mlatdir hm juiKdktiaii, imdoi Bombay A eU II cl to beaii^'ul 

d^einBiiie & suit bioiigbt agaiH'si oiBems uf Cloaeiniiii^iii for aetts |hiTpoUaig to 
Iiave booJi done by tlioin in tlioii official capacity. 

The Iir gationI)exm*tmenfc has no po%\er, mnlei Bomkvy \et} YIJ ol 1879, 
to dam a stream or a watoT-conrse on the gi mind that it dcmehiti> Btipply ol 
tfater by leahago from an irrigation eanal Beotion 48 of tlm Vet mj]y gm*s the 
I)B}3arfci3aent the special light of changing a wat(‘r«ialc on land nliich dojives 
benefit from the lealiage» 

^ Water which has kahed from a cam! into the land of another pei’son doea 
not belong to the Imgatlon Department, give ihe latter the right to 

follow it up and claim it as their own. 

M the leahage flow was snch that it itself had beeonio, !n the eye of tho law* S 
■c^nal or wate«conrse,thon the rights of the persons ihrongh i^hoso lands ilowod 
would bo governed by the law applicable to canals or water-ooums. 

has no power io inquire into matte not oomed by the 'mm 
l%ld down by the Act iiselfc 

Apidicattbnj I?o, 207 of 1800. 



M2 


1899. 


IUlvaktsao 


THE INDIAN DAW REPORTS. [VOD. XXIII* 


Apmo-moK sectton 622 of tta Code of OivU ProceduK 

(Act XIV o! IS82). 

Suit for an injunction. 

Plamtiffi Avas the owner of ccitaiu kncUSwvcy No. 13) at the 
villa, <?e of Loni, through which a stream of water flowed. 

In 1893 the Irrigation Department sought to levy leakage i-ates 
on the plaintiff^ land (Survey No. 13). allcgmg that the water of 
the stream was derived hy leakage and percolation from a certain canal 
called the Nula Mutha Canal, riaintifl resisted this levy, contend- 
ing that the water of the stream was mtural spring water and not 
canal leakage water. 

While this matter was under the contjideration of Goi'emment, a 
neighbouring owner of land (Survey No. 17) at the suggestion of 
the irrigation officers erected a dam across the stream so as to 
prevent the stream flowing down to plaintifi's land (Survey No. I.)* 
Thereupon plaintiff sued the owner of -Survey No. 17 in the 
Mamlatdir’s Court and obtained an order directing the dam to ha 
removed and plaintiff’s use of the stream to he restored. 

Under this order the dam Avas removed by the village officers 
on. 4 til Jime^ 1897. 

On the 8th June, 1897, the irrigation officers ro-emotedthe dam in 
Survey No. 17 which had been removed iu eseeution of the ilain- 
latddr’s order, and again prevented the water of the stream Irom 


flowing on to plaintiff’s field. 

Thereupon jihviiitiff filed the iireseiit suit iu the Mamlatdars 
Court, praying for an injuiietion against the Executive linginoer for 
Ii-rigation at Poona and three of h's subordinates. 

■ The defentlanls pleaded {iiiicr alia) that under section 32 of Act 
XiV'of 1869 as amended by section 15 of Act X of 1876, the Mdm- 
iatd^s Court bad ho jurisdiction to try a suit brought against 
.officers of Govemmeut for acts done by them in their official oapa- 
.V4y, abd that the plaintiff had no right to sue. 

lie Mfimlatdar held that he had jurisdiction to take eognizatocor 
^ " " against officers of Government. He further held, howev^?, 

(e Avae canal leakage water, the Irri^t 
the, dam ’and .toA^A^ the^ol® 
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use of the water to the oceupaul of Survey No. 17. He, therefore, 
dismissed the X)laiutiff s suit. 

Againsb this decision xdaintifT a})p1ied to the IIi”h Court under 
its revisioiial jurisdiction. 

Branson (with him Qanjyat Sadasliiv Bao) for apjdiiuui : — The 
Mdmlatdiir was wrong in cUseiissing the title the water of the 
ndla. His finding that the water of the nalu is canal leakage water 
is beside the question. Even assiiiuing that it is leakagi^ water, 
that does not empower the Irrigation Departmtiut to steq) the flow of 
the water to x)laiiitiff s land. Under swjtiou 4 of Bomb ly Act VI I of 
1879 the irrigation authorities can only levy leakage rates^ If the 
requirements of the seciou are fulfilled; hat tliey eannotj dam 
up the stream, and okstriict the plaintiff’s user of the water. The 
.Mdmlatdar has no authority to inquire into the legality of the 
obstruction eansed ~ Gunes/i v. BamchnwIni'^K The only issues he 
has to try are those specified in section 15 of the 'hlamlatdans^ Courts 
Act (Boirxhay Act III of IS76). He was ])ound to find whether or 
not the obstruction we complained of wa-3 caused ])y defendant 
within six months before suit. But he ha-; not done so. His decision 
is, therefore, illegal. I’he pleadings of the x^artit^s show that the 
issues laid down in the Act must be d eided iu plaintiff’s favour. 

Itdo Bahddur Fasudev /. Ku/ikar^ Ctuvornineiit Pleader, for 
oj)ponent: — The Mdmlatdfir’s Court has no jui isdiefion over officers 
of Government for acts done, or purporting to hav(i been done, 
by them in their official capacity. Section of Act XIV of 
1869, as amended by section 15 of Act X of IS/d, shows that 
the Court of a District Judge is the only Court which can have 
and detennino a suit against officers of Cjfov(‘Vinueur. ]f a Sub- 
ordinate Judge or a Court of Small Causes has no jurisdicliun 
over them, a foitiori a Mainlatdur^s Court cannot have an^". On 
the merits, the Mainlatdar has found that the water of tlie luila 
is canal leakage watei\ The defendant No. 1, who is a canal 
officer, also says in Ids evidence that the water is leakage water- 
His opinion on this point is final and conclusive under section 4f8 
of Bombay Act VII of 1879 — Balvaul G, Oze v. Secretary of Sinte 
for J/ndia^^h The water being canal leakage >vatcr, the irrigation 

V . . > h) x^ Jiiisai,]?, m. (»> (isee) 22 Bom., 377. 
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offieerri liavo iLf* pcwr innL-v Oio Act to rogr.latc tlio siipjily o£ 
sucli water in siu-h inainK'r ap they iliinlv fit. Bee .sections 8, 16, 22 
of tbe. Act. For tliis (']'<'' tLein to erect a dam 

across a waicr-coiuse. And if they erect e-nc, they do no wrong 
for which an action nill lie. 

Paitsca’s, J.;- 'Hie livct point raid'd in this application is, whe- 
ther a i\[andatdars Cmit ha,-. fitirhdiction nnder the Act of 187(1 
to hoar and determine a snit hrunghl agaim! oilieors of Govern- 
ment for acts parporting to have heen onm' l,y them iu thdr 
ollicial capacity. 

Tim facts are these -There, l.s a nula oi’ waier-conrtc r'hicli 
ri.-.os in the hill to tho south of Lnni. It runs tlirough several 
iiolds, among th.ein Survey Ko. 17 and Survey Ko. 3 8 (which 
latter field is m'.'d to Survey Xo. 37 and belongs to the idainiiff ) 
and uUiuiatfc'ly discharges into the Hntha ilnln river, iho iili- 
gation c,innl is carried over it by a bridge at a spot which is over 
I mile distant from Survey Xo. 13. Te.e owner of Survey No. 17 
in 1S97 hnilfc a dam across the luila th.us preventing tin. flow 
of any water into the plaintitfs field ; for this tim plaintiff sned 
him in the Haiidaidildb Com t and ob'ained an injunction, under 
which the dam was destroyed. A lew day.s atterward.s iho (lain 
was nhmlb by, and by order of, the defendant, s, who are the 
E.secutive Engineer for Irrigation at Poona and tluve of his .'iuh- 
onliuato.s, and" tlic plaint! If has brought the present suit in the 
same Court to obtain against them tho same rcliot, 

Tho jManilatdar licld that he had jurisdiciion, ami wo tliinlc 
th.at in tins ho is right. His Cuint is a Civil Court ; the only 
cnacinient cited to u,s as restrictive of the poweis of Civil Courts 
in their jxinsdiction over person.s is section u3 of the Eomhay 
Civil Courts’ Act, ISQ'l, hut it mentions Subordinate Judges and 
•'Opnrts, of Small Causes only, and the Court of a Mtlmlatddr is 
neither ,of these. 

'.'.The next point relates to the legality of the order of the' 
ffiKmlatcldr dismissing' the suit, and as to this there can hfe 

a, ^ -1 < t *». . ' ’l+T'fd 
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discussion into tho title to the water in the nala ami came to the 
conclusion that it was not natural water hut < .null ha 
and, as such, he says, the Irrigation Deparlmcmt bad n p-v h-ct 
right to utilko it in the most advantageous nunnu'v, ami iti ftmi 
it up when and whore the.y pleased, and to giv<' the us.> ut. i- 
to the occupant ot Survey No. 17. The facd ihnl h. tlnn. Uue. 
a question of title, and declined jtiri,sdieti.>a }..ean..- bo louml 
ihattbe water belonged to tho Irrigalimi l).q urtue ni •ml not 
to the plaintiff, without any enciutry iuln the ipm-frUM.l 

sionnv enjoyment, would ohlige ns to revorse his .uderaml re- 
mand ibe suit lor rc.tiial ; but wo tliinh it neei-.-oary li.m' fo mli 

a few wovils as to the nature of the title tliU'; set np tor the de- 
fendants by the Milmlatddr, for that it was .-el up by tie- .^bhH. 
latdar ami not by the defendants is clear from the phnidings, 
■Water which has leaked from a canal int'o the land ol oUmr p( r- 
sons wonld not belong to the Irrigation Department, so that tlm 
latter would have the right to follow it up and e’uim it a,4 Uu-ir 
own. Ordinarily it would belong to the ..wmr ..f the sod, and 
the Art only gives tho department the special right ul dnirging 
a w'ater-rate on tho land which derives bent lib from the le.ik.ige 
{see so: lion 18 of the Bombay Irrigation Act, 18/J). If the 
leakage How was such that it itself bad become in the eye uf the 
law a canal or water-course, then the rights of the pcr.wm.s through 
whoso lands it t! nved would bo governed by the law applicable to 
canals or water-cour.scs. In the present ea^e, Liu- k-akugi' flew, 
if any, was into an admittedly jire-existing water-ei)ur.s(q and, 
therefore, the law applicable to the case is that wliieh would be 
applicable to that vYator-coiirsc. 

The Matnlatdilrj however, ha^^ nobhii\£( whatever to do with the 
law of the case ; all he has to do is to doterunne Ihroe simple issues 
' of fact, Mmittedly there is a water-course and Ihcu'o is a ilow 
of water down that watcr-eoiirsoj tlie nsc of which tho plalntiS 
claims. What, therefore, tho ilamlakldr has to deternunc is, (1) 
whether the plaintiff is actually in possession or enjoyment of 
the property or use claimed, (2) wdiethcr tho defendants are dis^ 
turbifig or obstructing or have attempted to disturb or obsttiicfc 
in such possession or enjoyment, (3) whether such disturb*- 
ance Qr obstruction or such attempted disturbance or obstruction'; 
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offlcerto liavc flir^ power under llio Act to iTgiJato the supply of 
sticli watei in huch manner as tliey llnnl< fit. Bee .sections 8, 16^ 22 
of the Act* For tliis purpose ii opt i\ to them to erect a dam 
across a water-eonise. And if tluy erect ono^ they do no wrong 
f(jr width an acthm will lit. 


Paiiso’<[Sj J** The fii'^t ptdut raisetl in this application whe- 
then a ihtiulatdars Cuuit has pnh^li tion under the Act of 1$70 
to hear and deiennine a suit huaight jm.lirsi (^filters of (lovern** 
menfc for acts purpotlino In have licen tioinOy tluan in their 
ofilcial capaeily. 

The facts aie these :—TLmoic a luda nr walcr-coui re which 
rh.c‘-o‘n tlu' lull to ilie t-nnih [.oni. !t rni\s throiu^h -‘‘via'a! 
Ijcld'i, anr/iy tliein Survey An. 17 au'l Buivoy Tsdn i«l (wlsmlv 
laiL'n' iiihl i'l m \t t{> Sarvay Xn. 17 .ju’I hcl.me'^ to the phiindu) 
nnd idtlui'-tely re^hargC". iijh> tljo Alet’Ui Mula river. T3 o irri- 
|L;vdi«>’' c* unil rari'u^ft o', ti* ii- l»y n hrid^co i:L n wldch is uver 
a n/ile i\\ fre’e.i H.u vu-* IVo. 1 h The ow'iiuv ol. Slu\s y l>o. i 7 
in 1S;)7 hU'lt a da.u juj\;‘SS the ridh tlras pri'veuJIrg tl.e tlovv 
of any wv.o-r into tlve idainidi’-i 1i('!d ; h-r thi'- tlio phaintiT -uod 
him 111 -..[mphLl hu''- Coeo { .oul nhhiiiit d nil iiijnnrlisn, niehn* 
wdjieli ti^{‘ d.\n\ V, n,£s (hjvti\._\ i‘ch .V h-w (l.i\ -i ol'cjewaeh ihe thuii 
w.i'* iJ'iilr, i‘r, .‘Old hy onhi* oi'j tin* deh ndanf-s w'ho are 
nNoeiitiMi fieohnoei (Vi* Ti r'^JiMu'en if. ro'j’ui and Firee of hi - Mih- 
ouhiuuc'^. end iho plaiiiiili* hiv^ hrnimdii, tlio jn-Or^cni suii. in the 
^Miue (hunt in nht lin ayain^^t tluun tl'C MU.ie reliel'. 

Tlu' \rumhtt.hir lu Id that he Lad jiuisdiciion^ and w'e tliink 
tlaii in tlu'5 ho is TTh CoiiiD is a Civil Ceiirfc : i)io only 

cnncliiiout oiled to us as rehlricfcivc of tlic pow’cis of Civil Courts 
ill their jurisdicl ion over person^ is soct;i»)ii 33 of tlio Ihnahay 
' Civil CourU’ Act, IS'};), hnl it nieritions Buoordlnate Judges ancl 
' Courts of Small Cam-es on h?, and the <?oarfc of a iLimlalddr is 
Jioithcr of these. 

' The next point relates to tlie legality of the order of the 
l^faTiilatddr dismissing-' the suit, and as fo this there can be 
|^;doubt Ahat the Mitmlatdar lia.s been hopelessly wrong. He’ 

hut instead of deciding a5'to'‘t'ho pbSr 


eqterQd ppoii. 
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iliscussion juto the title to ilie wafcei* in the xidla and eainc* to the 
coBctasion that it was TiOfe natnrnl water but caiml luahage wakt 
ail as such, ho says, the Ti'rigatioii Depur fcuiont had a pubet 
right to it in the advantaijeoiis lUriuner, and to daw 

it up when and where they plras^ d, and to giv(‘ the ''oh* use uf it 
to tlio occupant uf Survey No. 11. The fast, iliat lie tlun find 
a question of title and deelinul juriMlh^iinji Ir cmuv' ho baind 
that the water belonged to ihe Inigaticni Dcpntincni uni nut 
to the plaintifl, without any cnquliy into the <|ue4iun oi po^*ves« 
sion or enjoyment^ wunkl oblige us to icvi iso his oider and re- 
mand the suit ior lotiial . ]>ut %ve tlunh it neci --aiy htue ia add 
a few words f s to tlie nature of the title ihu^ ni t up ftu* IIumIc- 
fendaiifch by the Maralaidaiq for that it was set up by the ]Mahu- 
latdai and not by the defendants is clear from the pleadings* 
Water winch has leaked from a canal into the laud ol oilu*r per- 
sons would not belong’ t) the Ii ligation Denortmenty so that the 
latter would ha\e the right to follow it up aiul claim it m their 
own* Oidiuaiily it wmiild helong to the owner of ihe suii^ and 
the Act only gives the departuKnt tln^ special right of charging 
a watcr-ruto on the land wh*eh derixC' beni tit from the leakage 
{see sention J8 of the Bombay litigation Act, 1S7J)* If the 
leakage flow was soch that it itself had become in the eye vi the 
Bw a canal or water-course, then the lights of the persons thiuiigh 
whose lands it d'^wed would ho governed by the law’ applicable to 
canals or water- courses* In the picbcnt ca^e, the leakage ikw^ 
if any, w’as into an admittedly pre-existing water-course, and, 
Diercfore, the law applicable to ihe case is that which %voukl bo 
applicable to that w’ater-course* 

The Mamlatdfir, however, 1ms nothing w’hatevcr to do with the 
law of the case ; all he lias to do is to determine three simple ksues 
of fact. Admittedly thei-^e is a wmter-course and there is a flow 
of watei’ dowm that watex’-eoursej the use of wduoh tlie plaintiff 
claims. What, therefore, the Mamlatditr has to doterinine fc, (1) 
whether the plaintiff is actually^ in possesion or enjoyment of 
'' ibfe J>ppeTty or use claimed, (2) whether the dofendaiats are ih* 

' toMug or obstructing or have attempted to disturb or obstruct 
possession or enjoyment^, (3) whether suoh disturb- 
I Qr obstmetion or ‘Euch attempted disturbance or obstetu#<||; 


m 
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first commenced within six months Lefore the snifc was filed j and 
to pass a decree according to his findings ihoreoin 
Wc reverse his present older and lemand the case for a deci- 
sion on the meiits. All costs to he costs in the cause* 


Ran ABE, J.:— In this case the applicant^ who was plaintiff in the 
Miinlatddr^s Couxt, had obtained a decree against one Javeri for 
the removal of a dam which had been consfciueted hy the latter 
in his own (Survey No. 17) so as to obstruct the flow of a water* 
course into plaintiff^s land (Suivoy No. 13) This decree was 
obtained on 8rd June, 1SD7, and was executed by the icmoval of 
thc^dam* Within a day or two after, the present defendants, 
who are respectively (Irrigation) Executive Engineer and his 
subordinates, set up the dam, and obstructed the flow^ of water 
into plaintiffs Survey No* 13, and thereupon plaintiff applied 
under the Mainlatddis' Act for an injunction to re&tia n the de- 
fendants from obstructing the flow of water into his land. The 
question of jurisdiction was raised before the Mdmlatddr, but 
he overruled the objection. On the merits, the Mamlatd^r held 
that the stream leceived its water-supply from the leatage of 
canal water, and not from any independent souice, and that as 
the Iiiigation Depaitment had a light to control tlieir leakage 
supply, it cannot be said that plamhff had ever possession oi en- 
joyment of this water, and there was thus no distin banco of that 
possesion. The claim for injunction was theufoie, lejccted by 
the MtolatiWr. 


The applicant seeks the levision of this decree on the ground 
that the Mdmlatddr had no aiithonty untier the Act to inquire 
jnto any other question save that of possession and obstruction, 
apd that his inquiry into the source of tlio supi>ly was uUm r/iM* 
iovetnmeut Pleader, who appeared to support the deciee, 
13^4 i preliminary question about the jixrisdiciiou of the Jfdmkt- 
, Oqurfe to entertain the suit, and he also m'ged that the 
wa^ light on the merits. 

^oonvenient to consider the question of jurisdict|or| 
lit is admitted that the M^iplatddrs^ 
no re 





TOL. XXIIT .3 BOMBAT SERIES. 

tion. Section 10 of the Act directs the Mamlatdarr to return tho 
plaint if the subject of the plaint is not within his juiisdietion. 
It is, howeveij contended that as under section 82 of Act XIY 
of 1869 as amended hy section 15 of Act X of 1876, the Subor- 
dinate Judges cannot receive or legister a suit in wliich the 
Government or any officer of Government is a party in his 
official capacity ; the same restriction should obtain in the case 
of Mdnalatddrs’ Courts, where, as in the pi'esont suit, otheex'S of 
Government are defendants. It inaj' be argued, on the other 
hand, that questions of jurisdiction cannot bo properly iloclcled 
on grounds of presumption or analogy. Though under section 
82 of Act XIY of 1869, the Subordinate Judges’ Courts had no 
jusisdiction over Sirddrs w'ho could only be sued in the Agents’ 
Courts, these latter were subject to the jurisdiction of Small 
Cause Courts in the Mofussil until the Act of 1887 was passed 
into law. Similarly, Courts of Small Causes were not subject to 
the same limitations as those which bound the Subordinate 
Judges’ Courts till section 15 of the Revenue Jurisdiction Act 
was amended. It was only this section which included Small 
Cause Courts with Subordinate Judges’ Courts as being subject 
to this restriction of their powers in suits to which Government 
or asi officer of Government acting in his official capacity is a 
party. The Mdmlatddr had, therefore, jniisdiction to entertain 
this suit. It is further clear also that the pvoiisionsof 'section 
424 of the Civil Procedure Code have no application in lespcct 
of the acts of puhlc officers which could not possibly be said to 
have been done by them in their official capacity. Cn the whole 
I feel satisfied that the Mtimlatdar! 5 ’ Court had jurisdiction to 
entertain this suit, though irrigation officer', w ere dc'fendants. 

We have next to consider the decision on the merits. I feel 
satisfied that the Mdinlatddr has gone out of his way in eonsider- 
ing the question of the source of water-supply, and basing his 
» conclusion on the view he took of that source of supply. The Act 
itself lays down the issues that must he considered in such suits, 
and all matters not covered by these issues are extraneous, and 
ought not to influence the decision either way. It is admitted 
that 'plaintiff had obtained a decree against Javeri, and that 
decree was executed. The irrigation officers, who are partis 
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to this mib^ in a day or two after re set tip the clam ; and tlnn 
action was sought to be on the gtotmd that tliey had 

power to i\o so under section *18 of the Iingation Act* That 
8‘ctioiij howevcij empowers canal offlcers only to charge a water-* 
rate on limK ninth in iheir opinion leceiyo a supply from 
percolation or h ahai^e or surface flow. It did not empower the 
ctetind mU to act iiiopfm defiance of the authority of the Slimlat- 
ddiN Oonit; and sot at naught the decree of that Court* ^ 


The only issues the MamHtvlar h ul t ) connder uere^ wdiothor 
tho plaintiff was in i^ossession, whether dc fond xnts ohsti uctotl or 
disturhr‘1 tint pos'^essioip hstly wliethei this dKlmbanee 
was withui sis: months befoio salt— v* LahJu taihf‘^\ 
The pleadings of the partie*^ made it clear that tlicso points uiU'->t 
be d^spO'jcJ of m plaiutiffN favour* The plea of j istificafcion set 
up on the ground of the source of tho w xter-^upply being leakage 
from the canal was not a point which could bo pleaded in, tJbsC 
MimlatdaLs Qox\vb—Cra,mk\^. Ramclmndm ^^ — and the 
Mr was in erioi in enleiing upon this iniimiy^ and basipg|^ 
dec Sion on the result of the conflieting evidence offered on tha^ 
point. The opinion of the Cohector Hi- Oainamiey was appar* 
ontly in favour of the view that the stream had an independent 
souicc ot snpplj^ Justification and title othei than that of pos- 
session Within sis; months could only be pleaded m a pioperly 
instituted suit la a Civil Coiut* This is not a case wheio the 
discretim about the nondnteifoi once of this Oouifc can bo cm- 
cised with advantage as was the case in BahJima v. Tvlaji 1 
and NaihelJia v, Alchil AIU I wouhb therefore^ set aside the 
M^inlafcdaCs order, and send back the case to him for a propel 
and legal order* 


U-d 


Oficf f evened and cme sent huL 


0^ (1ST;), 3 6:i.. 

‘ (2) P. J. f< r 1?01, p. 9C. 


(3) (3 SOP, 19 Boia., (>75. 
0) (1803;, 38 33oiii., 440 
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BtfoiC IT/ Jmiue Cundj^ aud 

BiaEUKATIlEilO (owai^AX. Pr, iiMiiF), Amihwu ^ X \U bhX 

iM) Oni^-Bb (OlUGtN it DjCIKNBlKTto) limidWl U'* 

J{hoi-^J£/ioii luh (’iffi fflloMuI hf t Ihaf^ 'f’# /w Si t 

hhoii itjf tn f/ r*tr^h(s lu ihnii /h I nt / 

Ouo ^\*^s t 1 i(j owiwr of a 1 1 pros (4m } in a klioti ^ ill \j;^* 1 o 

tills takshim were allutted t\\eutyldus^^ In IsTo \iun 

f ^ lifi iaisliim to tliu x'^lamtid* 

In 18S0 tlio talcslai a \uis sold In ejiot ition of a d< ii< ns^ \ i > n 1 pin - 
cjiasod by Ambardekar AmbaidiLu soil ihu 1 {.ksliuu to tio that ill ii P tHi 

In I803p\imii0 olPiInecUt clecito agimstXuo Ofetahli li k ^ \ht 
racoTei tlnl (or c ^btomarj lunt) m icspeei oHIictwenh IPu 
Karolaai diid, jiliiiiUB: bio i^lit tins si\*t uiin^ au% ^ i ‘v m lhl*5 ’o 
ibom fioui tbe Ui isgl tliik ms 

JTel 1 tlaP tbo plaiiitiii \ms entitled to itco^ei "Ibo ^ tl» of tl 4 ^ o^a talsb la 
Xia^sed wxtli kli«sg:i Imds allottol to tli il PoEi s o 

and p irclu&^-t v.1 xs tikslmix x>Hhitdl acipuRd a ti k* ih kbt t1i4km% *ti 
dispute. 

II4d, alsDj iliat tko offott o£ tbo deoi^i iUmli pbimsil lul ubUm d uxn t 
Faro m ItldS m tlxe x^nt bHit \ias UiP, i.i i absiix » of iiu i jiu u o A, X.oo 
i j ’te^^ameioltiniit at 'Mill oftlio klu jl Ink ms, lV>b ii> bi i\ tit 1* ti d t 

Ifthly akOj that i kliutl j-bncr Ims» noi, axitli i fiuiut to a kbd* !J 4 i 
tbikdu allotted to Irs f’liaie, nn '‘oeuipanfj tla liodv ol kk ti 

sbaior^, so that \iIiou bt p nS awtb Ins ^lur in tno klioti Ins khoti kb kmds 
are cli u sjel kboti nasbat lands. 

Slcoxd aijpoal fioiu tlie decision oE M. IS Klum ^ li.il, J)jstuct 
Jiid%e of Batnigiii. 

Suit in ejectment. One Naro (tlie father <)i dticiidnuts Xns. 1 , 
2 and 3 ) and his hi other 33 alaji weio owncis of .t 1 1 pics lakhirua 
{or share) in the khoti village of Xive Budiuk tu vhkdi ccitAin 
khoti khfisgi lauds -were attached. No foimal paititiou of the 
khoti had been made, bat the sharers foi nmtualconvtnicnco had 
^allotted to each share a part, of the khdsgi lands, and Imuty 
,thik^a 3 of these lands had fallen to the share held by Karo oml 
dBalajh. 


* Soefflah Appeal, No. 4,32 oS 1893, 
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1890. In 1878 Naro for himself and his brother mortgaged the whole 

Bauhuka^ of his Hioti takshim to the plaintiff. 

In 1S79 Naro sold four out of twenty thikdns of the khdsgi 
\’A-'rDKv. Vishvanath. 


' In 1880 the shat^o (or takshiui) of the klioti village belonging 
to Naro and Balaji was sold in cN:ecution of a decree obtained 
against them by one Krislinaji Laksbman, and purchased by 
Anibardckar; and in 18S1 Ainbardekar sold it to the plaintiff. 

In IH89 plaintiff filed suits both against Naro (owner of sixieen 
thikdns) and against Visli\^anath (owner of four) to recover thal 
(rent) of the twenty kliasgi thikiins. Tho Bubordiuate Judge lield 
that by reason of the Court sale of the khoti takshiin Naro bad lost 
his status as a khot and had been x’educed to the position of an 
ordinary tenant-at-wili in a khoti village^ liable to pay thal to 
the plaintiff as khot according to the custom of tho country* 

This decision was eventually upheld in appeal by tho High 
Court in 1833 {Rav Eaje Bir Bmharran v. T^am^anY^'^* 

Subsequently to this decision, Vishvanath re-sold the four 
thikdns of kh^^gi land to Naro. 

Naro having died, plaintiff filed tho present suit in 1895 io 
eject Naroks sons (defendants Nos. 1 , 2 and 3) and their tenants, 
defendants Nos. i and 5) from the twenty klntsgi thikans, after 
giving them notice to quit. 


Defendants pleaded {inter alia) that the plaintiff had not ac^ 
quired any title to these khdsgi thikdns either under his morfr 
gage or by his purchase at the Court sale ; that the khdsgi 
tbikfos were not comprised or included in the khoti takshiin, 
and that the defendants were occupancy tenants of the thikdns, 
such were not liable to be evicted solon^ asthevnaid 


j > .'Hues Sabordinate Judge held that the khdsgi thikdus in dispute 
fe| -p^it and parcel of tho khoti takshim^ and that coase^d^ntly 
^^gge'hhdif tabshim was sold, they passed with, it* 

P^neE,of the thiiAns by right 
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to be ejected after notice to quit. He, therefore, awarded the 
plaintiffs claim* 

The decision was reversed, on appeal, hy the District Judge^ 
and the suit was dismissed with costs. 


im. 

llAQmwAm- 

nm 

VMrmr* 


The following extract from the District Jntlge^s judgment 
gives his reasons : — 

ct 

‘=*(2) Onilie second point 1 hold that tlio pUintiif has only m^qulroUhe 
right of the khot, Ia the right to levy icni on the klulMgi l.mdB o£ defendanfs 
Nob. 1 to o, and not the light of occupancy which has remained with them. The 
khoti takshim was mortgaged to the plaintiff in 1876 under hi xhibit 40 5 tliai 
khoti takshim was sold through the Court in execution of the mortgage 
decree of one KrUhuaji Likshman on 4tli Juno, 1880, and purchased hy one 
Ambardekar (boe sale’Certiiieato, Exhibit 52), and convened hy him to plaintiff 
on 27th April, 1881, under the sale-deecl, l^lxliibital. In none of these docu- 
ments is there a word about the khasgi lands 5 the^’’ only deal with the khoti 
takshim. The Subordinate Judge considers that the kluisgi lands are an 
inseparable appanage of the khoti, and so when the khoti is sold, the kluisgi 
passes with it. I entirely dilfer from him on this point. The khdsgl lands 
are not inseparable from, the khoti ; they are very frequently dealt with 
i 58 parately. The kha'sgi lands do not generally jiasB when the khoti alone 
transferred. During my three years’ expurionco of this distdoi I have seen a 
largo number of dociiiuGiiis dealing with khoti taksluins as well as khSsgi 
lands, and, as a rule, I have seen that whenever the khoti alone is mentioned, and 
the kMsgl lands are not expressly mentioned, they do not pass. No doubt, 
instances can bo quoted to the contrary, but they are rare. I would, therefore, 
lay the burden of proof upon the i>arty who asserts that in any particular ease 
khdsgi lauds passed without explicit mention with the khoti. To show that 
such has been the experience of other officers also, I may quote the report of 
Captain Wingate (on page 245 of the ^ Eatnagiri Gazetteer '). According to 
him, ‘ in mortgage-deeds executed by the khot, the mortgage referred to the 
rents and profits of the village, never to the ownership of a definite plot of land « 
and when a khot mortgaged special pieces of land, it was as his private property^ 
not as a part of the hereditary khotshipJ This is hut natural, considering that 
the occupancy right of khds^f.^ lands hag little in common with the rights of a 
Ichot as such* which are generally those of nmnagoment and levy of rout, that 
khdsgi lands may have hoen acquired quite apart from the khoti either by here- 
ditary possession before the acquisition of the khoti or hy iranafor from occu- 
pancy tenants after the acquisition of the khoti.” 

Against this decision plaintiff preferred a second appeal to 
•the High Court. 

Jf* JR. S<fdas for appellant : — ^Tbe plaintiff is entitled to the 
h:bdsgi thikdns both under his mortgage and by rights of purchase# 
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The xoortg?ige'deed iiofc only to thcMiot's right to levy 

rent cn tlio but also to all lands possessed by the kliot 

at the time* The kluisgi lambs are pari imd parcel of tlie bliotij and 
as sack are included la^th expiv*^slr and by iniplicatiuniu the pro* 
perty mortgaged to plaintiff. T1 h‘ ^ali‘ td the klioti taksbun carried 
with it the kluisgi lands^ and the purchaser at the Court sale 
acquired a cranpleb^ title to the bhusgl Luids - uoi indrur v. Ihuji 
After the salc^ Naro ceased to be a khot, and sank tu the pchHitioB 
oC an ordinary kaiaui-dt-wil! of the klu1i•^gi land". The h^wer 
Court erred in holding that Naro had oeeapaney rights in tlio 
kluisgi lands. A khot is and cannot he, an oceiipaney tenant 
of such lands. The previous litigation shows that Haro was 
not an oeeupanoy tenant, but a mere tenant -at- will o£ the lands 
The uiottci’ i.3 as jrdlcola. The ^leIcnilants being icir^\nt'3-e.t-\vill 
<U'e k.iblo Ic^ bi.‘ cqecb d after Jio^ico lo rjull. 


ii/, V. Jjlrf ft)r i\‘"j)midrnts (budbiidauL."); — The lower Court 
iiL*s fonrid Uuit Xao* had no ink idion to jsut wlih iho Uia^gl 
iaiubj and that Luis v/as liui intcjitiirU of both paruc? to iho 
tifUn.iC'iidii, Ib’D a fliuhng of ihoL auvl c.'nenl l.j 

«ij'>inj]}‘v fl iji Pt. I Oiji* 1 hi^ tasi' wii-iiiii * ]jiiiu jUo 

1,\!1 d«;\vn In M. v. Knsj r, iffy* , WImI Vi I'^nn'cij ‘>1 n;!" 

■dimply ilio 1 is’’. 'ri ‘’m ..I to I \^/ nn (bt i.oM'' 's. !".(■]) 

itr*.' b‘K‘ sih'ioluiv* ;o. 1 [ji.noic \o -im jL ■,!' (h-.- bb.**u 1 : ir v.-r 

('onb‘'»iphi.{( d ih'iL Lhe Mo^tgtig • rh idd ukIu- o ilio kh- T- i igld 
u, < , iliCM, bin-I:-. »Snp|io‘j iIm li'o/i i*. or nilaclnil 

njcloi' ^oc^^^>n L '7 oi tlio Kb ai .\ci, th'* binu's ri'^ht 'U. «./rcnp-u}iy 
ij'i bis Idalsgi biiiUs V\ill u d b.‘ afrV l;*.l i * .bl. In V''spv.cl of the 
khafgi lauds, dm klu>s i- iii’Msi It il n kb. )ti*n:h* kul and [>ays leni 
toh'.ru>ciL askl\v)L Ar to t!ir uiilu'x id' knot i bhikvgl bnntb^, see 
Jji 're Afititjl K’^hnir T'^ah ' and S,cu‘> 0 ‘/ Oi' Sl'ilr fir In /hi y. 
>SVb;rt..idV, The rlglii to houl lUo ibirisgi lan'k on paynitut of 
the irAsiouiary von U iS vcaic.l ill Joi’cmlaius. 

' Caijui, J. ; — Tlic prlueipul unc.^tiou iinliis (ia :!2 i-^ ■wlioU'.GV the 
; plaiatiff, who is the purchaser of the J4 pics iakshim of tlio 
^^Bffchdaiits jS'os. 1 to 3 hi ihe'Jchoti of the villnffo of liuciriik, 
jb|t^di^ffc^r due uolice to eject those dofondauts f rom certain 

^ (ISpaUSJBpiB.’i 670. . ^ 
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Mention was iiiade above of the doeisioii of the iSettienieht 
Officer in 188S that Naro and Balaji and Yishwauath were 
occupancy tenants of the bhoti khasgi thikansj and as such 
liable to pay niakta only. But the d(Kihion of the IHc^h Court 
in 180S^ alluded to above^ clearly reversed llu' decision of the 
Settlement Officer as to status^ and the reversal of the decision as 
to rent followed as a matter of eoui^e (e/\ the rulinf:^ of {he Full 
Bench in J/ilaji v. Avinji 

The only remaining question is as to tlio rights of the other 
defmidantR in the&e thikaiis. The District Jntlg’o eoneurred with 
the Sxahordinate diulgo in holding iliat thes(‘ rights do not affect 
the plaintiff^s claim ; and we mbc no reason for diff<‘ring from find 
viexv. 

For the above reasons we mntt roviu‘se the decisiinx of the 
Distiict Judge and restore tliat of the Sulrnslinato Judge. 
Defendants Nos. 1 to 3 will bear plaintiffs costs throughout ns 
Avell as their own. Smother defendants wdll bt^ar their own costs 
throughout, 

(l; nS9tl) 21 Born,, bo. 


APPELLATE CIVIL. 

L. IT, JoilinSs (Jhbf 3'ndh*^ and Mi\ Justhf^ Oandy^ 

SIBHESYAR (oRiGiJirvn PLAiNwr), ArriLLvKr, u. BABAJF 
\3srD othebs (oeioival DErumuxTs), 

Morfgage^S 2 (iU/oj* Mile of mo)hja^ed properf^-^IUxinhaion T of)b2ty 15 , 
CL S-Spcckil 

FiamtifE broi^ght tins suit in 1895 ou a moxtg.a^odnmth dfdcd 1870, iereco\tW 
tho balanpo due on the nioitgage hy sale of Uio moxi gaged property, or, ia 
alternative, for possession of tlie pioperty until pxynu'ni of the ]jalmu‘c^ The 
mortgage cojitaiuod a stipulation that, on default of payment of interosi by the 
moiigagor, the mortgagee should take possession and bold possession in lion of 
Intel esi, and that such pos sc-^sion should eontiiuic until tlio mortgagor paid the 
principal and interest that remained unx^iel when 1 ho mortgagee ti»ok possession. 

The Judge dismissed the suit, holding that the elilia for pos^e^sion was time- 
barred, and the claim for the sale of the property could not U unfoiced. as the 
^ Appealjj Ho. d2> of 1898. 


ism 
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1800 * 
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SiDHLSVAR 

V* 

Babaji. 


moitgago-boiid coi tainetl a sp ciil anieomciit whkli took tlio case out of tlatise 
(3) of section 15 oi T o£ lb27. 

On appeal, klJ, unti ln,s tlio (kniee, tliafc coition 15 of Regulation Y of 1827 
•was not ipplicalilt , he inuil ^ ic, o in i m is in possession, and that tlio claim 
to enfoif t ilie su nnl v 1>> b tic v, w not haiie I. 

Appi iii from tlio dcoMfri at E Piafi, Bi'.iiut Judge of 
Sliolupiip. 

llie jJainiilt ^^idlich^ar, a minor U’|re^eiiiecl Ly Mb next friend^, 
the Collectoi of hholnjin, l)ioiii;ht thi'^ Bnit in 1895, to tceowr 
Us. I,0b0, dm hahme due on a i\ oiigago 1 < nd cxoiiitcdon the 17th 
June, 1870, hj ihe chcca cd ddcidant PJajibui Pijaji to his 
(planitifPs) deceased imcle Kii himpa for Rs, 310 l>y ade of the 
nioitgagcd jiiopeity, pajiiig, in the aUaTatiTO, foi poB^eBS^on of 
the pioi^eity until paj mont of the hidaiiee cine. The following is 
the translation of tlie nioilgage-hond sued on 

Moitgagc-boiid (passed) to KridinapxnhmMahidappa Hagie,liingajaiYini, 
# by Baba^Halad Puaji Paiil ^ occupation agneiiltniEt, m Pa4i 
year 1280, tlio mortgage eked written as follo'ws 

The foimei debt dite to yon Xiom ns is Bs 540, (on this) we shall pay interest 
at one riij)ee per cent, per inensom , and the following ancestial pioporty of oms 
is (given) in moiigagc ” 

(Paxticnlais ot the piopeiiy ) 

*^Tho afoiesaid ancestial inoperty has been in oui possession fiom before and 
had been moitgagcd by a icgifelen d inoitg igo-bond dated the 17th October, 1866. 
An account is now made oi all foinier dealings, and this moitgigo lias been 
effected as secnilty for the said lupees , but the management (? ahmt) of the 
lands shall be with ouisolves, wgbIuII deiive ircome theiehom and pay yonv 
interest eveiy year in the month ofCTialiia, and if in any year you do not leeeive 
your inieicst from ns, at that same time we shall put you in po'^session of the 
moitgaged propeity ; thereaiter you should pay the (iovemment assossment and 
enjoy tlie profit iu lieu of iiiteiesi U’kueafter wo shall lesumo possession, 
(only) after the crops of the year have been removed, when wo shall pay the 
principal debt and the aireais of inteiest duo befoioyour being put in possosslom 
Till then we shall have no claim to these lands. We shall Uki^ uxt ^ts lor pay. 
ments of the mwl. This motigage bond has been exomib d of oui own fieo u ill 
and accord. Bated Jeshta Yadya 4th, 1702 17th Jtuio 1871V* 

/I S» 

Bapu, the son of the mortgay'or Bahnji, vc-jilieu tliafc liu bad uo 
. hup^ Icjlge of the moutgage ; tliat only u moiety of the iiioi'tgaged 
i»roperty belonged to him ; and ho prayed that an acconiit of the 
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Bioi'tgage transaction slioiilJ be tpLeii iiiKlcr the Dekldian Agii" 
ciiltiirists’ Eeliei’ Act (XVII oi: 1879.) 

DefencUnt No ^2, Abi, the bioLher oL* the morfyi^ur Bahaji, 
contended that the lands Inid betu divided uiany } tars ago be- 
tween himself ami hib biutheij Jiat iliali daire had been allottid 
to him at the partition; that he not hoimd !»} the numtgage, 
and that tho claim^ so fai as his shaic coiieei unh ^^as liaritd 
by limitation. 

The Judge of tho lower Court iuimd ihit the uioitgiigo tv « 
cuted by Babaji was piovcd, but tlsit It only ali v. Ud his lialf 
share, and that the debt due ■\\as now Ils. 5 Mb lie lu Id^ llowo^ er, 
that the plaintiff s claim for possession v/as bailed by Innilaliun, 
and that having i eg aid to the terms oi tln‘ moiLgao\-])omh "it was 
cleaxdy the intention of the pairits rhai the property should not 
be sold; tliat the pro\ibioii tliai the moitgagce shoiihl eoutinuu 
in possession until the debt sbould be discharged was a special 
agreement; and that as the bond contamed iiopiomise to pay, and 
fixed no time for pajmenl, the pLiiUuill Nsas not oatitled to either 
of the remedies he sought (see clause o bectioii 15 of Itog illa- 
tion V of 1827). 

The following is an extract from his judymeut : — 

^ ^ It "S piovLcl tint at du tlmb of tveatioa (uf tlu moit^igc) 

Babaji, defendant No. l,aiid Ids bi'oilioi defeiKlant No 2, joint ^ 

They, howcvei, oficcted paitltion aftiei ilio usii lo uul 1 a\e b 'cn sepauite 
in estate foi eighteen oi t\^onty yeai& Time is no idenc o that B ib iji evectiied 
the deed as manager and foi a family xmipose bO a-i to bii d his brotlici*. Tho 
mortgage, theiefoie, does not Innd dm luoktv of the ost do \Uiieli h in the x^osj^es* 
sion of defendant No. 2, oi those who hold imdoi liiin. It is achiiHied th it the 
amount specified in tho deed is made np hdf of xnincipd and lulf of mlorosi. 
The mortgage contauis a piomi e to x> ty inteie4, iiad |hg\ ules tli Iii doEanlt of 
payment of interest, the mortgagee shall tab' po .N'sdoii of Hit* moil ^.igtd pio]5mty* 
As the mortgagee has neglected to onfoii“ tins liiiieb he h not uilstl d to 
interest subsequent to the moitgage. The bah) nee due, tlniefoie, Is the oilginal 
debt of Ss. 540. 


1890 . 

SXDBBSVAB 

a, 

Bjmikm 


Cl) Section 35 of Bombay K-'guUiioii V of IbETj clausi 0 

"Third.-— In tho absence of any special agreement, or reeo^ni/ed law or to the 
contrary, either party may at any time, by the insfcitntioa of a civil mlt, cinse the 
property to be applied to the liquidation of the debt, the sniplus, if any, being rcetorod 
to the owner. 
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lic aeitl foi ih usicm hi thi- < i vJh ih v the plaiidiffi u entitled 

to dtha oi the leliofs he tUhn^, TU elalm Tor v-^hm of the imatgageil 
propc ‘1 U is arhnh tt rlly tliiit h ti u cl. 

The oihnueller stfi' Jd is u o»tu ol iln h, Uncv^hv oL‘ %\u nioitj|i,gul 
piopeiiy* 

* Thf* dcH il 1 . « he. ihti ilu lup iW iv luoi!*^ lii 1 for ilu ih hi , ilia 
pumii^ts 1(» in\ li Iim 1 inniul (14 » i1 t fnrllitr |no\ided th 4, on liH 

in iking clefnnli i4 pl^ na nij \h iiuni ^ £ sh 41 1 the pfHsessitju <iuii hold pt)SM‘S- 

Bioti in lieu o£ iutntsij end ihi h'si pi(j\Kim U ih 4 suth ]£ 0 »si.ssion shill 
eonllntie uuiil iho inoUgigor i»us the pihu Ipal awl ilu Inteu 4 that lemaiiKKl 
unpaid u hen the movlgigeo look ](Db%^^non. 

“ It naj5 eleailvj ihuefou% not the luimllon of illhei part\ that the laoptriy 
should he la ought to s 4e. The juo'ci'siou foi the x’‘os*>egblou of the moi tgagee to 
coniimto until the debt i> dibohaigud In a sxieoul agieoinenb u'hicdi takes the ease 
out of clause (3) of seciioii 15 of llegulaiion Y of 1827 ^ Tho deed contains no 
promise to »y and fives no time £oi ])tiyment, The pUiutiT K not entitled to 
eitiui of the leliefs he claims ” 

Thb plaintiff appealed. 

Vasinlev J. ICidiLaf (Goyernmont Pleader) for tlic appellant 
(plaintiff) The Judge hab mifeconfetrned the inoitg age-deed in 
liolding that it was not the intention of the paitics that the mort- 
gaged property should be brought to sale. Section 15 of Regula- 
tion V of 1827 is not axixilicable because we were not in possession 
of tlie mortgaged piopcioy Clause (3) ot that section cannot 
operate to our piejudicc^ Ifcciusc theie is no special concliioii in 
the deed that the xnuxxiiy shall not bo bold for tho leali^ation 
of our debt. A mortgagee Iia*' the right to xeccner his moitgage 
money by sale of^thc moitgaged pioperty —J/o/m/M v, rUai 
VenMtesJi v. ; MaJutdnJi v, Joh ' Dali} t. fii/iii. 

Ymhmnt y. fitkal 

We do not press our claim agaiu'^t pi open Ly m the bauds 

of defendant No, 2. 


There was no appearance for the respondents (defendants). 

J sHEiNSj C. J. I— This is a suit brought by the plaintiff to enforce 
a mortgage security, and the hist liuestiun to be considered is 
^yyjiether the claim is timeAmrrecl llxo District Judge of ShoM« 

m (1802) 17 Bom,, 425. 

, > , I , AM (1805) 20 Bom., 408, 
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pur-"Bij4pur lias decided this in the afS.niiati\o on the ground 
that the plaintiS^s only remedy was a suit for possession. 

On the part of the appellant it is contended that this decision 
is wrong, and that the plaintiff is entitled to enforce his security 
hy sale. In our opinion this contention is light. 

Having regard to the date of the inoifcgage^ the TramshT of 
Propel ty Act (IV of 1882) does not apply, but the Disfcikt Judge 
appears to have thought the case was governed by section 1 5 of 
Eegulation V of 1827, and on that assumption he has held that 
there was a special agreemcat, which takes the case out of clause 
3 of that section. Wc do not agree with this view. Even if 
the section applied, wc think thcic was no such agreement. But 
beyond that it seems to us that the section has no application 
seeing that the mortgagee never was m possession. We, there- 
fore, hold in accordance with the prior decisions of this Court, to 
which our attention has been drawn, that the plaintiff is entitled 
to enforce his scciuity by sale, and consequently that his claim is 
not barred. 

The Government Pleader who appear ^ for the plaintiff has Coil'* 
ceded that he cannot support the claim for a sale of the entirety 
and, therefore, the decree will not affect the moietj’', which is 
m the possession of the defendant No. 2 or those \^ho hold 
under him. 

The District Judge has held that the balance duo is Rs. 510, 
and as its correctness has not been impugned hefoic us, wc do 
not disturb his finding on that point. 

The Court allows the appeal, reverses the decree of the lower 
Court and passes a decree for the plaintiff for Rs. SlO and costs 
in this and the lower Court to be lealked by a sale of the 
moiety of the mortgaged property in the possession of respondent 
No. i, or those who hold under him, in case such amount and 
costs are not paid within sis months from the date of the decree 
of this Oouxt. 


5^ 
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hXXUESTAE 
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Decree HVtrmii 
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7h fitu J/a r u 'yii}> » J/a Jvslh f lUiUuh* 

IviIiLlAXllAi^(oi:i.aK\LPi iiMiii). Vpu f ♦ T!TL?4li)AS 

ihsIHiMU 

InJunHiOih^Li^hi au* -X’{yw lUf w/ **— i^crr/iV. ii^JiLtH (tjtt^uni of 

itifundioth 

TIio plalntitl* Hiwil for an injuiv’tuin lORhaiumg tlio dpfvnAimi from eipoting a 
btiildlng wMcIi iutiTfoiad witli tlio Bglit and ak* coming to fko plaintiff's Iiouse. 
Thalowor appoal Ootirt fonmltKai, ilmtigli iha Hgki and air oC ike pkintiff's 
how wm sensibly dinntushed by the defendant’s Inulding, there v^m notmich 
substantial damage done m would 3u4iSy an kijuneiious and it dismissed the 
suit with costs, being of opinion lliat thophintilFs lemedy, if any, was a suit for 
damages. 

Ilddi that the lower Court was right in not granting an injunciioit, But instead 
of dibmisbing the su it, and i efen in g the plaintiff to another suit for damages, 
it ought itself to have directed an inquiry as to the damages sttsUined hy the 
plaintiff by reason of the diminution of the supply of light and air to his house. 

Second appeal from tlio decision of E. H* Moscardi^ District 
Judge of Surat. 

Suit for an injunction. PlaintiS sued for an injunction direct^ 
iug the defendant to pull down a hmlding which he was erect- 
ing on a piece of open Lind adjacent to plaintiff’s liouse^ and 
restraining him froni proceeding with the building, alleging that 
the building materially diminished the supply of light and air 
which the plaintiff had umnterriiptcdly enjoyed for *moro than 
twenty years through the windows of his house, which overlooked 
the open land. 

The Subordinate Judge granted the injunction. 

On appeal the District Judge rejecked the plaintiff’s claim, hold- 
ing that no sufficient case for an injimctioii had been made out. 
His reasons wore m follows 

!I!he point for decision is whothor tho diminution of light and air caused by 
the defendant’s building is suffieiently serious^ iojusiilH’^ an mj unction for the 
lemoyal of the building. 

“ I find this in the negative. The bnv on iho subject is to bo found in G /uinasharti 

V, JforotttO), in which it is laid down that in order to juatffy an injnnction 

.Spewal Appeal, Ko. 68-1 oj 1898. 

;0) (1891)18 Bom., 
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for ihQ removal of a building on tbo ground of its iriteifcring witb tlie access of 
ligM and air to another building, it is not enough to show that the light and 
air of the latter building have been sensibly diminished, but it must be shown 
that the damage is largo, inateiial, and siihstantial, and that the Ldtoi building 
has been leiideied unfit for the p irpose for ulucli it migh^ rc.^sonahly he expectod 
to be used I have personally insxiecfced the building’^ in suit, iind hi\ e come to 
the conclusion that applying this piinoiplo theio is no gionnd for an injunction. 
The building comx>lained ot is a soit oE woolen stig mg ox sol of two balconies 
one above the other, entirely upon on the -west side, on wlueh it is <1111^' close to 
plaintiff’s house, in fact virtuilly contiguous to it, and on the east oropposifo 
sido. The light coning to ilio windows on 1 he gio md and first ilcors is some- 
what diminisliod by the two balconies o\erhi,nging thorn, but not to suoli an 
extent as to he even disxgreoahle Two small (»peniugs in the wall of the 
giouud floor, chiefly intended for ventilation, aio e'^osod up so far as the light 
from them is coneeined But they still admit the aiv fieely* A window' in 
the nxiper or second stoicy is crossed by the nxipei liilcony oE the defendant's 
wooden staging, and there is a sensible duninufion of light them, hut the 
room cannot be said to be completely dirkoncd ox lendered unfit fox the xues to 
which it IS oidinaiily put. Exom the low'cr balcony the di fondant and his 
family can approach close to the xdaintiffs first flooi window', and look right 
through his house, and this is no doubt intensely dxbagrceahlc to ilio x>hdntiff* 
This, however, is not the giound on which the injiinctioa is sought. I am, 
therefore, of opinion that a case for an injunction is not made out; because 
though the light and air of the plaiiitiS’s building has been sensibly dimiiiifeh- 
ed, there is not such a large, mateiial and substantial damage as would justify 
the granting of an injunction, nor has the pLunti:ff’s building been rendered 
unit for any purpose for which it might reasonably ho exx>ected to la used. 
The plaintiS’s remedy, if any, is by a suit for damages. 

“ I reverse the decree of the lower Court, and reject the plaintiff s claim with 
costs on plaintiff throughout.’’ 

Against this decision plaintiff preferred a second appeal to the 
High Oonrt. 

NagindaB TidsidaB for appellant. 

jy, r* Qokhale for respondent. 

PABSONS, J. The District Judge has given good and sufficient 
reasons for not granting an injunction in the present ease, but ho 
was wrong in dismissing the suit with costs and referring the 
plaintiff to another suit to recover pecuniary damages for what 
was found by him to be a sensible diminution of the supply of 
light and air to the plaintiffs house. It is within the jurisdic- 
tion of a Court to give relief by way of damages when it refuses 
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au iBjunction^ and it is tlio practice^ of the Courts in Lnglancl to 

direct an enquiry as to dauingcs tliough not prayed l>y tlie bill— 
Lad^ Stanley ofAlileih/ of Eurl v. Shiowshiii->/ ", In tbo present 
case the plaint asked fur .in injnnctiou or for such other rediof as 
the Court might tliink id to giant, 'ria e.isc thus resembles the 
case of Cnttoii v. W/fd in whii Ii .i ilet'ree to usoeriiiin what 
damages the pl.ihitiif had suHtaiut'd nas oxsh-red. 

We ask the .Tndge of the ioiiiT .i]ijM.llate Cunit to taki* evi- 
dence and reeoid a finding on this is'^ue, ct . . — 

What money dam.igi s is the plaintilf ciititied fo ncim r from 
the defendant for the injury complained of and found proved ? 
and cei'fcify the same to this Com t nithin two months. 

0) (1s7£ij 1(1 i.K!. (') o.'^O'!) ‘12 Btais, 2«i: 

CETxMJNAL RBEERENCE. 


Before Mi, Jvdke Ponon^ anil Mr. Josthe Tlanmle. 

.. ]} UJHAI KABHAT.* 

Half Act (Ijtiiii. Act 11 of ISoO), 47 On ' •» 'f .«/' 

water with the tnttiifiihi >'/ ,norii>'ftifiiuii;i a It- 

The lUPie possesion nf sell watei vitli the iiUuiUnu of iH.inufdeuuiuff ‘ftlt 
thejofrom is not an offence niutei ilie Bouiha^ Hili Act (B.nn, Act II of 1890). 

Refebence by J. K. N. Kahraji, Distiiet Magistrate of Kaira, 
under section 483 of the Code of Criminal Procedure (Act V 
of 1898). 

The accused was convicted by tlic Thir.1 Class Magistrate of 
Borsad under section 17 (a) of Bomliay Act II o£ 1880 and sen- 
tenced to a fine of Ra. 5j for having in his possession salt water 
for the purpose of manufacturing «alt, 

* Criminal Reference, Ko. 86 of 1899. 

a, Section 47 of Bombay Act II o! iHOq prm klcs M follows tVTioCTa, to cm- 

® 

"“"-Tlhis Act, iratmfaofcnres, imnoves, ortwaasports alt, shall, for 
‘ i may extend to Ea. «0 os 
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fields whi ell have been found to be thilviUis^-^ ‘allotted 

to the said taksliiin* There is no question as to the identity 
of the twenty tlnkans as found by the Siibordhixte Jiilgo after 
careful enquiry. Both the lower Couitc^ lin I that, th)n<»h there 
has been no formal partition by metes anil b >uii U of the khof-i, 
yet the different sharers have for nuuud eonveid n*e ndottid 
to each share certain khotini'^bit ml aUnkh nl hh 1-* >1 fi' 1-'* an I 
that the twenty tfukaus in(|uestini wine th ^ kM ni Pukj.js 
so allotted to the 1 1 pie^ t ikdiim of Nar) an I Pj ’ ip^ v*h> mo 
now represented by debuKlaiits Non, 1 to h, 1) f nil »nis X 7 
and 8 are biothers of Xaro and IU\ qi. l\ its ! \n* N . d m 

assignee of defembuni Xo. 7^ and diihndinU X)-. I ‘> avo 
tenants of defcmlants 1 to fl. It \ i un i M v i the 

custom of the village is for the klioti sh nl t % i st io | 
thal for the khusgi thikans in iheii re^pLd^ve slnaeN, Thi-j L n 
custom which is very pieialent in kholi \ill.igi 

Xow^ postponing for the momenta q lesrion vlnchaaisCo re-? 
garding four of the twenty thikans m quest km -aid to h wq been 
sold to one “Vishvanatb, and speaking of the twenty thikins as 
the Hiasgi fields belonging to the 1 1 pies takshiin of u hicli plaint- 
iff was mortgagee and tlieu purdnstr, the tiist qiioscion which 
arises is, did plaintiff by his position as mortgagee and pnrchiiAr 
of the 14 pies takslum acquire any intmesi in thes« twci; y 
khasgi thikans? It is quite possiUe f<w u khot when cxiciitnig 
a mortgage of his share in a^Mdioti^Ho itseme u poriiunand 
not mortgage the whole. Idms lie ui \j i esarv e hi'^ klu'^sgi tluLans, 
and only mortgage liis slnro in the i\nts vtc(i\cd iumi the 
tenants of the khoti iiisbut lands. Thus in iLi/fudfr v. KdJtU 
we have the illustration of a khoti takbhnu anl a kliuti 
khAsgi thildn allotted to that takdiim, sipanteli dealt vUlu 
On the other hand, the same Judges (Sir C. C. J., and 

Kanabhai Ilaiklas, J.) held in Goiiudiav v. that it va-n 

wrong to suppose that the purchase of a takdiim woidd not 
include the khasgi lands al oUed to tint tak-hiin, even though 
they were not expressly recited, and that the mention of the 
takshim as including the lands in the village would nocc-stuily 
comprise the khoti khdsgi lands. Thus the contrary opinion 
m P* J* for 18S8, p. 858, 1\ J,, 188$, j). 59, 
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1809. expressed by tbe DKiriet .Ttidge hi the present case is sliown to 
lUeiiiTK'ATii- he opposed to anthoiity. 

Further, the District JudifO was under the impression that the 
Tisrerr, ^^ews ■which ho expressed wtn'o supported by the opinion of 
Oaptain WineatCj as shown ill an extract from a rcpoit of that 
ofiicer fiuob'd on pa"i> LM5 of the Bombay (bxzetteer, Vol. X. 
The passage in qiie.stion is stated in tin' Ganetteer to be taken 
fron Bombay Govd-nineiit Helectious CXXXIV, pa^eOB; and 
if tlio Distii''t Jud;^m liad had tlio opportunity of referring to 
these Beloctiuns instead of ipioting from the Gazetteer, ho w'onld 
have found that the authority h(‘ lelied on did not really afford 
support to tho view whicli he was expressing. Captain Win- 
gate was seeking to estiiblish his proposition that a khot was a 
mere collector of Government dues, and had no interest in the 
lands eultivatofl by the I’ayats. He went on to .say : — 

'* It -wil! bti found, I bsliere, that the rice and garden lands of khoti villages 
have genoially been divided into separate oecnpanoies, 'u'Moh are held by the 
paitiGS in pnsspssion quite independently of the khoti vato. The holders of 
these ccoup nicies either piyievemie to the khot, or, as is sometimes tho ease 
vhen they themselvc', liold a share of the khoti vatan, they pay nothing, the 
exemption in this cise forming put of the profits of their share. But the 
rents in all casM and not tlie land form the khoti vatin. And in all the 
mortgage deeds executed by the khots it will be found that the mortga'^a 
ref Cl'S to a share ofthevahun, or the light to the lents and piotits of the vil- 
lage generally, but nev.r to tin poscossion or ouiioiNliip of a deliaito and de- 
scvlbablo portion of the i ilUgr liinds. I’artieul ir pieces of lands are occasionally 
mortgaged by a khot, but such land b invariably, if I mistake not, mortgaged 
as the private propeily of tho indhidnal, and not as a poition of the khoti 
vatan. Tho moitgagoe, uith a view to seeuro h s oun intwests, has the mort- 
gage-deed worded in as oomptehcnsiio and .also speeilio terms as possible, and 
if the kho'i vatan eomprdiendcd tho ownership of land, (ineiiisive of a 
x'ght of occupation) 1 have no doubt whatever tint this would bo pirtionlarly 
deaeribol.” 


Captain Wingate then went on to clcsoribo a mortgage-deed 
which like plaintiff’s mortgage-deed in tho present case'^ was as 
comprehensive as possible j hub (said Captain Wingate) j 


«TTi 2 nataie of die vatan rights over ah those items Is not disHnofcly speei- 
M. Tlioraretobo infeired from the subse<ju.uit pn't of the d.s..l. in wl^ch 
the mortgagor, who lo the deed sinks into iho ])osuioii of an ordinary kho*! 
wy,tt. ongi.ges to pay for the vice land ho oulthates himself as mavbesott’ed 
by agr?omoiit beUeou himself and tho mortgagee, and for the micas as a 
chautheh, v. e. the rate of one-fourth of the crop,” 


I 
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So here the moiij^agor khofc Naro for liimself aud hi'^ brother 
Balaji by the mortgago-cleccl (46) covcuanted that for their BAOJiaKAiii' 
home-farm {amhl ijhari sheii liorun iyaclti tied) they would 
pay a crop share — onc-fomdh — by appraisenieui ; they became Vastoet. 
ordinary khoti rayats. 

But this arraugemeiit was soon afterwards modllicd. Besides 
the khoti khasgi fields allotted to a khoti sharer, ho may culti- 
vate some of the khoti nisbat lands. Those latter fields would 
not by being in his occupancy be necossarily changed from khoti 
nisbat to khoti khasgi, for that would change the due propor- 
tion of khoti khasgi fields allotted to each share. So to pre- 
vent any misunderstanding the mortgagor khots, Naiu and 
Balaji, parsed tho agreement (48), in which they recited the 
covenant of the mortgage-deed that they uould pay crop share, 
one-fourth, for their home-farmlands (kJiasgat amid sited kurun), 
and it was then agreed that instead of thal they should pay a 
lump sum of ils. 21 annually for their khdsgi fields, which were 
sot forth in detail; if beyond these they tbemselves cultivated 
any other lands, then for such they were to pay thal. For the 
twenty khoti khdsgi thikfins set forth they w'crc-to pay tho annual 
raakta of Its. 21 until the mortgage should bo redeemed. And 
from the actual cultivators of these klioti khdsgi thikdns, u e,, 

Gana, Hari aud Dhondo, a separate writing was taken binding 
those men to pay the. mortgagee Ils. 20-4-0^ per annum, tho 
balance of 12 annas being recoverable from the mortgagors. 

Thus we see that the khoti sharers were not tbemselves actual- 
ly cultivafeiug these 20 khasgi thikdns. But it was none the los.s 
true that they constituted their “ houic-farm,” which they might 
cultivate hy hired labourers or by letting to yearly tenants. It 
is difficult to see bow a khoti sharer’s proprietary iuierost in such 
lands could ever be independent of his share in the khoti vat an. 

Such an idea would involve a contradiction in terms. A khoti 
khasgi field must have some connection with a khoti vatan. Of 
course in a mixed village, containing both dhdra and khoti lands, 
a khoti sharer may hold certain dhdra lands, and these would be 
guite independent of his share in the khoti vatan. If he mort- 
gaged these, the language used by Captain Wingate would bo 
strictly accurate. Possibly the District Judge in this case waa 
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18D0-. ml i] bj a eoiifir^ioii of tboiigbt; sbo^vn 1 y tbe Subordinate Judge 

iLcara”™- bi the Ooiirfc of ili^t instance. TLt^ Subordinate duclgo f-akl ; In 

nko ^ purely Lliot; \iiLigo all laud U khoii, and tbmt arc three 

V/Muirr* varieties f'f it aecordiu to tli?) differeneu of interests of ilm kbot 

in Iho liiiidb* Ihe thuo ela-st^are Idiusgi, kulargi and ihot- 
uisbat,^^ KuVv a n fereue!^ to .Moleswouh and Vmidy^H Uietionary 
sliowb {]u)t in a piucly Wujii village there eannut be .such a thing 
as kiilargi bunL. A kulurgi \iilage is one held by dharekarib in 
oppo.diiojj ^0 a bhoti\db:gfS In a {aiudy khoti \illago there 
inn be no db.nvknK, 'Me* laud is all kbotg the division being 
ktal gij Iamb Indd by tlio khots tbeiiHelvcs (their home-farm ** 
m it has offctu been eaileilj^ and the khoti iiisbat laiidn^ vh^s lands 
held by cultivators most of wliont hare occupancy and some also 
ti aiisferuble light-. 

Tho Distiiei Judge remarked that ^Hhe occupancy right of 
khn-gi lands has little in cmiimou with the rights of a khot as 
siich^ which me gmerallj" thosc of management and levy of rent, 
and thntkhfisgi hinds may Imvo been acquired quite apart from 
the klioti, cither by hereditary possession before the acquisition 
of the kh )t.i, or by transfer frurn occupancy tenants after the 
acpiisition < f the khuls/ And in support of this view we wore 
referred to ctilniii run uk^ nnule by 3Ir. Justice Parsons at the 
closo of bis julg’uuut hi tim H onf'ay q/ Slate v, Seraifttu^^K 
Kdw it must he -Af“e\ idamt ih it if n kboti kluisgi iield may 
have bctui atqni cd tjuite quirt iiom tlu khoti, then it cannot be 
a fc/nitnchdsgi illL If i? was luquircd before the acquisition of 
the khoti, then it woultl irpparently be dlulnu If it was acquired 
by transfer lr( mi theotuqnuKy t(*uant thereof after the acqnisi-' 
tiou of the khoti, then it would ^till remain khoti nisbat (as it must 
have 1 been when btdd by tlm oecnpmiey tenant), and it wmuld 
i*equke the nKsent of tho whtde body of tlie khoti sharers to change 
it from khoti nisbat to khoti kMsgi* kl r. J ustico Parsons* remarks 
pbviomly apply solely to the case of one khot owning tho whole 
^ khoti vafcan j and we have Ixis authority for saying 
course, if such a khot brings, waste lands of 
:^?%wUage,iiito cultivation he can treat them as khoti khasgi; if 
Moi from any occupancy tenant ho can equally treat 
for 1890, 
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them as Idioti IcMsgi. If the khotship were ahoHshcth aral the 

village treated by GovernmeBt as an ordinal y rayntwdii “vilhge, ll^aniTrAnf* 

the khot would hold such lands as an ordinary sin \ey oeenpnnt. 

In this case the DiStiiet Judge Iun in sc\cim 1 | biees in his judg- 
mont referred to a khot^s mWiest in lii^ khoti khaj^gl indds ]jar«* 
taking of a dual natixre, his own ocenpaney ligli^ and Lis 
light to take rent from his tonaiit-at-uill, uhom ho may pntinfo 
actual occupation of the land. But tlune isafalkey at the fouuda- 
tion of this proposition. For whati^ an occupancy r gltt i It 
is a right established by a tenant against his snpmior holder, to 
hold his land in perpetuity conditionally on the pnjmeiit of the 
rent from time to time lawfully due by him to the supeiior holder. 

How can a kliot establish such a right against himself ? If lio 
has such an occupancy right it must be against himself and his 
co-sharers in the khoti vatan. If he sells his khoti ~ that is the 
sum total of his intcre&ts in the khoti vatan - then ex hijpoihe4 
the purchaser acquires this occupancy light. And if, as the 
District Judge holds, on the occasion of such a sale this occupancy 
right does not j>aas to the purcliasei*, then the vaKlnr, who is 
no longer a khot, is an occupancy bmant of the fields wdiieh were 
once khoti khasgi, but have now become khoti nkbat, This 
shows that there eamiotbe an ^^occiq^aney light in khoti khd^igi 
lands* 

The Survey Department^ even wdieii it uUtaipud to fip]>lya 
Deccan rayatwdri system to the \ill<iges ai Ihe Ko: kan, did nut 
overtly assert a right to make the actual cuUiv.itur of a khoti 
khdsgi field a survey oceupnut of that iiedd. It did so with regard 
to all khotnisbat fields, whether the cultivator was of old standing 
or recent. But the khoti khasgi thikaiis were nppai'ontly left 
in the uncontrolled ownership of tho khot, to wdjose takshim they 
wore allotted, or of tho whole body of khots, if there bad bc(‘n no 
Buoh partition or allotment. It is true that section 5 of Bombay 
Act I of 1880 speaks of a hokte of khoti laiuF^ (which would 
include khdsgi) acquiring under certain conditions occupancy 
rights. But that comes under the heading infeifior holders in 
contradistinction to the heading khots above section 4,an(]^ 
thetefore^ it would only empower the Settlement Officer at tlie 

mAftf, fn ptn isPAtiimrinv iwbf. in fhA AAf.tisil f»t-r1fiv«fnT' « 
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klioti klid-'gi tbikdn against llu* khoti feluuvr, tu wIkj"'" hiiai’C this 
tliikdu bail I'ccu alloltfl. Thi?, uvwi if within the k'ttei’ of the 
Statute, ivoulil It tliitinctly oppuMMl to the iiiteiitbu of tlio 
niaktii, of the Statute, and the point if < Vit it nviscs will TOfuiro 
eaielul coii''i(leratioii. 


Here tliu (pu &linu r a khoti 'ihai-er }ia>!, with lefermiet' 

to a khoti kluisgi thikiiu allotti'd to his share, an ‘'occupancy 
right ” ag.iinst the bo ly of khoti shfirers, st> that if he parts with 
his fehaie in the khoti, the khoti khd-gi hmds, which had hecu 
allotted to his sinre, at once pass from having been khoti kluisgi 
to khoti nishat. T he oh\ ious answer to snch a (iuestioii is that 
if the nature of the laniU is thua changed, then the purchaser by 
his purchase does not aeguire the full interests of his vendor. 
1 he vendor had the I’ight of doing what he liked with those lands : 
bo could cultivate them himself one year : he could let them to a 
tenant the nexi Ho paid nothing to his co-sharers in respect of 
those lands, except the survey assessment. But the vendee's 
position would be quite different : and as regards the co-sharers 
in the vatan the proportion of khoti nishat and khoti khdsgi fields 
would be entirely changed. The District Judge infers that the 
" occupancy right,” which a khot in his opinion has in his khasgi 
fields, could not luv e in the present case passed to the plaintiff 
as purchaser of the khoti takshim, otherwise the plaintiff, who 
was first morfcgageo and afterwards in 18S1 purchaser from the 
Court purchaser in ISSO of the 1 i pies takshim, would at the 
time of the purchase have taken actual possession of the khAsgi 
thikdns, and subsequently instead of enhancing the rent be would 
have given notice of ejectment. But this inference is not good. 
Plaintiff and his agent arc not actual cultivators. There is no 
reason why plaintiff to this day should not ho perfectly willing to 
let defendants Nos. l—fi remain in possession, if they will peace- 
ably pay the rent lawfully duo by them to their khot. But that 
is just what they will not do, as will presently be shown t hence 
^ ^his suit in ejectment. 

^in|iff having become the full owner of the 14 pies takshim, 
thofOOT^agee, sued defendants Nos. I— 8. He was 
:' ^^bad given notice that the ^ee- 
f sRwe^ded in ^filt Nd. 265 
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of 1889 in recovering tJial from Naro and Balaji and in Suit 
No, 257 of 1889 from Visliwanatb, The Subordinate Judge held 
that the mortgage and the agreement for malcta were at an end i 
that Naro and Balaji had lost their status as khots and must be 
regarded as ordinary tenants in a khoti estate^, and in the absence 
of a contract must pay rent (thal) aecoiding to the usage of the 
locality. At the end of his judgment tho Subordinate dudgo 
remarked that ^Hho makta fixed by the Settlement Officer was 
fi3:ed on the 17th November, 1888^ and the present suit in so far 
as it seeks a modification of it is within On appeal to 

the District Ooiiit the Subordinate Judge, A. P., reveiscd the 
Subordinate Judge's decision, holding that the agreement to pay 
makta till the mortgage was redeemed, meant that makta should 
always be paid, the words ^ till redemption ^ being simply put in 
as an expression of hope. It is unnecessaiy to further notice 
the judgment of the First Class Subordinate Judge, A. P* Ilis 
decision was reversed by the High Com t and that of the Sub- 
ordinate Judge restored — Rdv lh\je Sir lU/ilarntv 
Sargent, C. J., and Oancly, J., held that by the notice putting an 
end to the makta agreement the tenancy-at-wdll, under which the 
defendants must be deemed to have been holding after the conjura- 
tion of the agreement, was thus put an end to, and they thereupon 
became liable to pay thal like all other euUivatois of khoti lands. 
Tins decision must mean that, in the absence of any agreement, 
Naro and Balaji wore tenants-at-wdll of the khoti khasgi lands, 
which as part of their takshim had passed to plaintiff. As such 
tenants-at-will they wmuld in the absence of specific agreement pay 
thal like occupancy tenants (seciioii 8 of Bombay Act I of 1S80), 
But they would bo none the less tenants-at-will. And, as shown 
before, it is difficult to see how inferior hoi dm s of khoti khasgi 
lands can be regarded as anything but tenants-at-will of those 
Linds* For all these reasons we are of opinion that the Subordinate 
Judge was right in holding that plaintiff being now khot cf the 
li pies takshim can after due notice eject defendants Nos» 1 — 3 
from tho khoti khasgi thikdns* 

Then comes the question, how^ is this right affected by the fact 
that while plaintiff was merely the mortgagee of the H pies 
' m v r n 
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taWiiin, aiifl 1)C*[‘uiv th-* ('"iirt &ul«‘ to AwilarUfkar, wiio hoW to 
jdaiiitiff, foHi' 01 tin' tliili.'ui- wuc iHireluiMifl Ity ono 

Yjslnvaii.iil), Mil') tin ui 1 .‘s foXsiin innl Biilaji in 1833 [tlie 
Di-^tiiot .Imlao ‘•iy'> a- ’< h ^’’*1 api’iU't'ntly a. clerical 

error]. Tin' Suit > .Tn.!n' lultltli.a Ti-Uwamith merely 

a licni.imi tar ti>r y.!!.) a.i 1 it t'a/i : Imt the l)i>triet Judge took the 
enuti-ary \ .< >v, .ui'I tui i-. a iiirii'c^ uf fact with which we cannot 
iijtei fi r.‘. 'Ihi' i |i iiy < !' i hinjitiim of litis portion of the 
iin)i(' 4 "i'.'a i I'li'i* 111 1 ’ 1 ‘i-ii; !■ H p troll >‘••'<.1 hy VWnvanath in 
Is’sl, ] I liiui.i .1 .! \’i l"i ’■kir, ohtu lif\ piircli.isiil in 1S80 and 
3 RS1, h iM .1' o,„ - oi tii» v.iiMio tal-hiiii, t'XC‘t-pfc those four 

ihilvin on ilotu is -.till oulstanding. Thus 

!N,um - utd Bi' yi ! I'i. 4 p.it.doi'od from Ti^hwanath .stand in 
relation f t i! r .'i,i 4 io in tli-' .‘>une posilinu ns they .stood 
fcffoiv iho ' d' it \ tshw.iui'h. Ecganlod in th.nt light they 
itiighb I'o niit ’ - 1 1 1 ]i’''‘td tint- they never could he ejected as 
hmg ns tiny ](i!.iil the fair ja’i/portion ofthomakta, 118 . 21 , due on 
the four ikdiK. i'lufc when phiialiff hrought the Suit No. 255 of 
lfc'31 against N n 0 and D il.t]!, in vt Inch it was eventually' held that 
the ogrioment for inakta tv.is at an end and that Naro and Balaji 
woie teivuits-at-Mill, he it the same time lirought a similar suit 
against Yi'hwaii.uh (No. 257 of l&s')),aud this suit was eventually 
(lecltWd in the same tv ay as the '-nil ag.unst N n’o and Balajh In 
a subsequent suit for thal ot (he jours I'ssS-St) to 3830-'.)! (Suit 
No, 257 of IhJSjpLuiitiffi obtained aconsentdecreetotlie same efiect 
as hcfoie Furtln.’r, in Sait N'.. 503 of IS, 15 tdaintilf claimed thal 
for all the twenty thik^ns !i»o tlm years ISO 1-02 to 18 13-0 1, and 
the Bistdct Ja.lg.) has In Id in tint ease that for thtse four fields 
defemknts Nos. 1 — 3 must pay thal, so the makta agreement is no 
longer in force as regaisls tho«e four fields. Jdaintiff has appealed 
against tho District Judge’s decision as icgards the sixteen 
thikd.ns, but defendants h.ivo filed no cross-objections as regards 
the four fiolls. Therefore as regards them defendants N 03 . 1-~3 


must be regarded as mere tenants-at-wili, and plaintiff, who i,s khot, 
Jvh|tlj 0 i' as mortgagee or purchaser, can eject them after dno 
fls^fiadanta Nos. 1— -3 can now sue to redeem the 
askhota ol the four fieWs, 
e® opinion. 
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* The evidence against the aectisod showed that salt water was 
found in his honse and that he admitted his intention to maun- 
factnre salt therefrom* But no salt was actually manufactured » 

. ^ . ,1 . rf /Y. P PABlfAt 

The District Magiskato was or opinion that the oiiencc oi iCABfrAr* 
manufacturing salt without a permit was not complete; and that 
the mere intention was not punishahle under the Act. 

The District Magistrate; thereforo^, referred ilie case to the 
High Court* 

The reference came on for disposal hcroro Parsons and 
Eanade, JJ* 

There was no appearance for the Crown or for the aecu'^ed. 

PaesonS; J. : — The District Magistrate is right. The posseS'^ion 
of salt water even with the intention of manufacturing «nlt 
thez’efrom is not made an offence iiiKlor the Bombay Salt Act, 

1890* We, therefore, reverse the conviction and order the fine 
to be refunded. 


APPELLATE CIVIL* 


Srfore Sir L* M. Jenlms, C%hf Jv dice i (hal Mc*Ji>dke Canil^, 

LAKBHMIBAI and anothie (oeigihai., DrrPNDANTs), Appeli^xts, i». 
BABABVATIBAI aki> inotheb (oiugixal Plaihpifis), PrsroxDrxTs.* 

Hindu Ian: — Adoption hj senior 'ividow — Widow's rffptirltif to (f%lopt-^ 
Impl ml proh hit! on* 

In the ahseiica o£ expre-^s prohibition the ]aid)antVs con-.pnt h) an adoption 
l)j bis widow is always to be iinpiieib 

The question of implied prohibition k one of legal infeieuco from fhe faois 
found, and it is open to the Court to inquire into ils fonecine^^ in wond 
appeal. 

8&nMe*^In the Bombay Presidency the widowh ri^hl to adopt k iuborout 
and not merely delegated. 

BemhU * — lu the absence of express piohibitlon by the Imdxuid, the widow *s 
power to give or tahe in adoption k co extensive with that of the husband. 

Sboohb appeal from the decision of Edo BahMur Ataman II* 
Boda.% First Class Subordinate Judge of Shohipur with appellate 
^ Second Ho. 689 of 180B. 
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\^m\u T% eAiifiuiiiiv^ ih^ fL c?{ Bmi BAlieL 3L Bavlakai^ Sub-« 

r>r4iuU=i' t>f Pnitdliav|atr* 

Knit ta n it{o an a«lt>|jti(ai* 

III Ajani, IH oiip Yikiriili RauielianAra died -witlioiit leaving 
a vm^Lut liMviiiic two vh., Tjalc^^Iumbai (defendant No* I) 

aul SamHvatilai (planititFj, and one dain>liter Alafclmrabai;, thd 
Uiild of haia-\am»a!* 

Tn S^^ptonilnTj the two widow^i paitifcioned Yoknatlda 

e-i lie, *'i\i \ ( dsjp^ a nii.ii ( \ . 

iw u y, L )!. luiiihal om* Gnuf-di (driVud- 

ant No. J) v.h 'rt‘ip,.-:u S.nv -’. m ' ll » li and l^'^v dain'htor ]\[ailmrohai 
hvonaht/ ii> s '•ml 1^- I a'''-i-h' ih ' a'Lmlion, mnl for a declaration 
that Tj ;! cN'.iri.h.ii lia-l ohly a Ihe inlciv.-fc in tlio moiety of ^-hc 
proo'-ily Tc.k ‘U hy l''*r f>n paitiTinn, and tl.at Gan“di (licr all'^ged 
adoj)(odi '•.on) :ia-i jv) iii‘.» itA in lh-‘ propud-y at all. 

Tiio plointiiN 0 ilml: iho jolojitiou vro> invalid on the 

{i)l1o'Vil]g gVomnl-, ; — 

(1) Tlr’- [i iL'lniiihii (<lt h-ndont X^), 1) had not only no iiuthor- 
i(y from t.r Innhai"! to O'loid, hut h:A hrm fni’biddoii tn adopt. 

^5) 'Ihri- ."ho hr- rerii"'>n v'? ]i\ “ v.iih- iior ]in-han<l^ an<i a 
hicilinl li'n*l ‘-':n m“ ijp-o h-lm For ('VPiity yo.V", 

O'd Tint tl.(‘ .’inhoii^v to heol \h-o\\ ^ivou to Sara^valihai 
pdio piaiaiiL) hy Y* hninli. il. ora'^-d hll^h,oa^h 

(i) TJi^t at tl.i* lime ('iF'ih^ adoonioiaj Lokdinnhai \va'^ uutpU'- 
surod. 

(5) That Gain dp, the ‘id^jiiy <1 "m-, n'O'J ohhn’ than Lakdimlhaij 
Avho d'loptoil Inij. 

(G) Thnt IjaVdii.nhni had, i’o( liah’ of the doco i>pd luiS" 
hfUKi's piopcity on Oie expiv^-'-* couditijni that .^ho would r»ol 
adopt. 

The Subordinate Jndge found th.iu} whcnpartirioii of YeknatliV 
pvoperU was luadci letVv'oeii ihe uvo \vidov\'s_, it was noo agreed 
tlial Tjahsinnibai Ko. 1 should not adopt: that the adoption was 
npfe invalid on iho ground of Lakshmibai being nntonsured ; that 
; Sarasvatibaf (plaintiff Nor 1) Was not expressly autliorfecd by 
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Yeknatli to adopt; tLafc Laksliiiiibai wiXb not o:^pie^sly forbid- 
den to adopt; that Ganesh was not older thttn Lak^liimbai. lie 
lield^ however, that the fact that Lakshmihai hart been for a 
long time separate from her linsbaiid, and hart bct^non iniiiitudly 
terms with him, prevented her fioiu making a xahd aduption# 
He, therefore, declared the adoption invalid. 

On appeal by the defendants the Judge eonfii inert the decree, 
liolding that a widow^s power to adopt w<is not inhi‘rt nb, but 
delegated by her liusb ind, and that under i In' eii einnstances of 
the present case no inference of such delogation could be made. 

The defendants preferred a second appeal. 

Seilur with Ballmhia N. JBhaJfktr for the aiipellaids (defend- 
ants) contend that a widowS power to ud^^pt is not a de- 

legated power, at least in the Bombay Fitsidency. It is a privilege 
which she enjoys in right of her wifehood— -uf her being a pufiii. 
hlo doubt this power, like all other poweis of boi^?, is subject 
to her paramount duty, namely, tlie duty oi implicitly chejing 
the commands and wishes of her husband. It is this duty that 
prevents her from exercising this power wiiluut the permission 
of her husband daring his lifetime — Karaym v. Nana MaiioJiar'^h 
But the Vyavahar Mayuklia (Mandlik\ Huidu Law, p. 57) dis- 
tinctly lays down that even though alive, if ho becomes infirm 
pn account of age or otherwise and incapable of exercising his 
authority, she can herself adopt without waiting ioi lus pennis* 
sion. After his death, unless he has expiesstd his wish, either 
In Words or by conduct, that she shall not adopt, she has ahvays 
the right to adopt. It has been held that a ininoris widow can 
adopt-r-Pait’^ Vandravan v. Tafel MaatlaU^K Then, again, wrtien 
there are several widows, the eldest alone can adopt, and, as point* 
'ed out in Badajitm t# ihe preference is In'^ed on tho 

fact that tho eldest widow alone is and as such is prefer- 
entially entitled to tho privileges of that status. 

[Jemks, C. J. : — ^When a wife or widow adopts, to whom does 
she adopt-*--to herself or to her husband?] 

CD (18^0) 7 Boat; H. A. 0, L, 153. m {ISW} 15- Bom , 565* 

. . m ClSSa) 13 Bom,, 160 at p. 166. . 
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W e suLmit tliat ike oiiebujon m tkai; &rm cannot arise, as tkc 
Hinda law regards the kusLaud and wife as one indhidual. Tke 
identity of the wife with her Irashand k a leading priaeipio, not only 
of the Mitakshara, but of the whole Hindu law — Gojahai v. Shn- 
uaiit SLahaJirno'^K So when thcl husband adopts, he adopts for 
her, and when the wile or widow adopts, she adopts for Mm aud for 
herself aUo. The circuuibfaiice that the hushaudlras the authority 
at any time to deprive the wnfe permanently of the power to adopt, 
docs not nccessarJy imply that the power is his and not heis. It is 
only an instance of the obedieuoo nhieli the wife owes to the husband 
according to Iliudii law. This i» shown clearly by the law as now 
settled relating to the po’Acr of a co-parcener’s widow to adopt— 
Vifhoha v. 

pjcKKiss, C. J,;— lYImt about the disqualilied heir’s widow ji can 
she adopt ?] 

Wo submit she can. Buch an adopted son, no doubt, would not 
get the sltaro which iho father w'ould have got if he had not been 
labouring under a disc^ualifieation, but this disability of such adopted 
son is due to the Court’s engrafting the xirineiplcs of the law of 
Xii'operty on the law of adoption which under Hindu law is a quasi- 
religious institution. The Pull Bench decision in Banichanira v. 
Mulji Nanaliliai^^ on the question of the motive of a nidow in mak- 
iug an adoption removes all doubts on this poiut, and we submit 
that so far as the Bombay Presidency is concerned, the xwvex* of the 
widow to adojit is her own and not a delegated jiower. 


Even if the view we contend for be not uphold, still from the 
facts of the present ease it is imxiossible to infer any impilied pro- 
hibitioE. The J udge has relied on J)s.yaml% v. Eailhahai But 
the facts of that case were totally different. 


[JBHK.IHS, C. J . Is not the question of imi»lk*d proMbitioh one of 
^ct and the Judge’s findmg on it binding on us in second appeal ?] 


Implied prohibition is a mixed question of law and fact, and it is 
sht iatOTred fooia facts found, and this Court has the power to tee 
«thether the inference drawn is legal or otherwise. The plaintiffs 

! ^ lU ii p. m (?) (189^ 22 Bom., B58 

W (X890)-1S Bom., ll«i tO p, p, 22, 
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iiave admitted^ by giving iis after the liufcband^fo death a half bharo 
iu the property^ that oiir status as pCiini still oxihi ngy and that 
being sO;, Ave had a light to exercise the power of adopliou iueidental 
to that status* 

Narayan (/, C/uindavarLar for the lebpoudcnib (plainfciJlb) : — 
We do not deny that in the Bombay Piebidency the widow has 
always the power to adopt in the absence of the husband’s prohiU- 
tion^ expiess or implied. In the present case the Judge lus^ after 
careful consideration of all the circumstances, found that there was 
an implied prohibition. ‘Whether in a paiticular easetheie was 
implied prohibition or not, must be decided with rcfeienco to the 
circumstances of the case, and it is a cj^iiestion of fact. In the pre* 
sent case the detailed description given by the Judge of the scene 
that occurred at Ahmednagar at the time the defendant separated 
from her husband, can leave no doubt that she had given up all con- 
neetion with her husband* Under thebe circumstances the inference 
drawn by the Judge, who is himself a Brcihmin, of implied prohibi- 
tion is quite justifiable and it cannot now' be disturbed* It would be 
unnatui’al to infer that the husband would have directed his widow, 
who sepaiated from him in her very childhood, not long after the 
marriage, and who never eared to go back to him. dining the twenty- 
five years of his subsequent life, to adopt a son for himself while theio 
was another widow of his who always lived with him and had borne 
him a daughter. These circumstances, we submit, clearly show that 
there was an implied prohibition by the hubband. 

Setlur^ in leply :™To imply prohibition it is not enough to show 
that there was no aflEection between the husband and the wife. It 
must be shown that the husband applied his mind to the question, 
and indicated his desire that the wife should not adopt~ifc(^?y^ v, 

JiHKiKS, 0* J 4 — The plaintiffs have brought this suit to obtain 
a ''declaration that the adoption of Gano&h Yeknatli Kowlagi 
(defendant No. 2) by Lakshmibai (defendant No, 1) is unauthor- 
ized and invalid. The adoption in question was made by defendant 
Noi 1 as the elder co-widow of Yeknath Eamchandra Kowlagi j 
and it is impugned by iJie plaintiffs, who are the Junior co-widow 
(1) (iBlr^) ^ Bo1nr^ 498 at p* S04 
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and her daughter, on the ground that defuiidanfc Xu. 1 ^V^i% by 
the implied pioIuMtiun ot the dccea'!»td husband, dibijualified 
fioui adopting. It ib, su far as this piesenfe appeal goes^ con- 
ceded th it Lai .shmibai, U'- ilie senior cn-wido\\g cuohl adopt in the 
ab'Dicc ui' proliibjtioiij and ihe tady ^jUe'^Uou to be determined 
is whether a piohibiLnu is to bo implitd : fur admittedly none 
is c\pnb-Ld, r> )lli ilu« lower Coiuts ha\e found this in the 
at5itinali\e, Init it is fOiUmnUd btioie iis on the p.irt of the 
appellants, the < Mu eo-widosv and the boy whom she has pur** 
poilid tu mlopi, that this linduig is bas^ d on inferences not jus- 
iilieil by t!ie t lets an I that cousiHpieutly it upeu to us, even 
on eecond a[>peab to empa re into itb uorrectnesh. The rospoudents^ 
OB the other hand, niaintaiu that this iiading cannot bo questioned 
in this Court, and in any caso it is correct. 

It appears tome that the determination of the question whether 
an ineapicity on the paii of the cider eo-widow results frOm the 
facts ion ml by tlie lower Court, under the circiiuistancos of tlii^ 
case, involves matter ot legal inicrence, and is in consec|uancc 
properly open to us even on second appeal It has been argued 
before us on the pail of the appellant that a widow^s power to 
adopt does not rest on any delegation from her deceased husband, 
but is her own ioheient light, and it is obvious that the dis** 
tinction may have more than an academic value# The com- 
mentaries, which prevail in this Presidency, seem to me sti'ongly 
to favour the view thus contended for, but some at any rate of 
the more recent decisions in this Court contain expressions that 
point in the oiher directiom In the view I take of the present 
case, it is not iiGcessary to decide the point, but the inclination 
of my opinion (though I reset vo to myself tlio right to reconsider 
the matter hereafter, if necessary) is that in this Presidency the 
widow^s right h inherent and not merely delegated* 

Though at first sight it might appear that the husbamPs right' 
to forbid, indicated that his authoritjr, cither expi'css or implied^ 
^ was necessary, still it may well be auswored to this that his right 
widow^s eonsequout inability to ad<^pf aro^ 
the paramoiitit duty incumbent on a Hinte 
wife toobey:her hu^band^s command, ^han to a delegation of 
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power from liiio, Bixt oven if it be that the wido^v^s riglit if? not 
inhei’ent, still it mn«>t be conceded tli.it at any rate the lut.sbancrs 
consent i% in the ab-^^onco of proliibiiionj alwajb to bo implied. In 
tills case, as I have already said, tbeie is no e\pie'^s piobibiiion, 
nor can I see in the circiiiustanees anj^tlung to ]usiiiy tbu con- 
clusion that one should be implied. Lot it bo giaiitcd tlmb the 
parties did not live together; still that alone cannot sufficient, 
and I am wholly unalde to see that the lui diaiul hy any dis^ 
position of his property or in any other way has so acted that a 
prohibition proeceding from him can bo imjjded. At tho time 
Of separation tho elder wxlow was not deprived cf the token of 
marriage, and her status and right to succeiMl to a sh.iie in her 
husbaners property have been x’ecognized by the compromise to 
which oar attention has been called ; mu' has there been sueli 
iinwifely conduct on her part as, accoidinglo tlio authority on 
which the respondents rely, would disquihfy her from her right 
to adopt I, therefore, hold th it a loption made by her is Y.tlid* 
I think the decision under appeal is Yiong: it must, Iheiefore^ 
be reversed and the suit dismissed uith costs heio and in the 
lower Courts. 

OiNDY, J/,— The quchiion in this second appeal is whether, on 
the facts found by the lower Courts, tho h‘g d inlercnce aiiscs 
that there W’us an implied prohibition by tho hasbaiul prevent- 
ing his ^Senior widow Lakshuilbai from adnptinq a son. 

This question in iny opinion, one of ]a*w and not of fact. 
To borroiY tho language of the Pri\y Council in the recent case of 
Lala Beni Raui ci aL w Kvndan Lall ef aL (decided 11th March 
last)(^) with reference to the cognate cpiestion oi acquiescence, im« 
plied prohibition is not a question of f ict^ but of let»al inference 
from the facts found* It is unnecessary to lecite at length those 
facts, which are fully set out by tbe learned Judge of the lower 
appellate Court, who fully believed tbe story told by tbe in- 
dependent witness Mr. K. Patwardlmn. That shows tliatin 1878 
or 1879, when the wife was still almost a child, on the one side 
the wife and her fathei*, and on the other side tbe husband and 
his method, c^3.meto hxi agreement that for tbe future the wife 

(I) (18^9) m Ind.^ A|f*, m at p. 65. 
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slioulil live with her fetlior, and not with her hu3hand,who should 
in no way ho liable for her maintenance. Ifc is unnecessary to 
ciiscu'.s the (jupstinn a«. to who w'as mainly respoiisihlo fur this 
estringenu lit, hut it X'> admitted that theie never has been any 
cliaigc made e^ain^-t the l.idy’s moial chaiacter. In this respect, 
the case i-, cnUiely difleient fioin Dni/unnh'i v. Itmlhahni <■% q^uo- 
ted by the lowpi Coin t>. Tn that case, the husband repudiated 
his Wife on aeeonnl oi her hml conduct, find kIio foimed a pat 
marriage with other men. Under tlioso circumstances this Court 
held that it was impossibhi to hold that (hero was any implied 
authority in the woman to adopt, and that express authority 
would, therefore, bo neees-aiy. 

Here tho learned Judge of the. lower appellate Court has held 
that as a geuoral ude in this Piesidoncy whoro there is no ex- 
press prohibition by the husband— and there was admittedly none 
in the present case— then there is implied authority, but that this 
general rule may bo subject to exception under circumstances 
which show that there was implied prohibition. He held that in 
the present case there were such circumstances which showed not 
only that there was an implied prohibition, but also that an 
express authority was necessary. In my opinion such an infer- 
ence was wholly unjustified by the frets. The story told by Mr, 
Tatwardhau shows that while Lah'-Iinribai absolutely refused to 


join her husbaml and mother -rn-larv in their pilgrimage to Paithan, 
asserting her great unhapjdncss with them, her father also re- 
fusing to lot her go and assorting that she had been cruelly treated 
by her niother'-m-luw and pointing to a branding mark on, her 
person, on the other liand the mother-in-law, not denying the 
branding, was willing that tho girl should stay with her father, 
i! he would ho responsible in future for hor maintenance, and if 
the girl would give up her ornaments. Tho mothor-in-Iaw even 
demanded the giiTs manffulsiiifa, hut this was not given up } 
only two ornaments were taken by the girl from her person and 
given to the mother-in-law, who then went away with her son, the 
flatter having been a silent party in these proceedings. iVom 
l|akshmibai never saw her husband again. After some 
: her husband’s death— ishe went to hi»- lieuse- 
,^l894r’»' ^ 
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and claimed from the junior widow tlie half share in his property. 
Her position as his senior widow was eventually recognized, and 
she was given tho property. Nothing was then said about any 
adoption ; the idea did not apparently occur to the parties. Sub- 
seq^uently she adopted the second defendant. 

On these facts, winch are undisputed, it seems to me impos- 
sible to draw the inference that express authority was necessary, 
or that the husband impliedly prohibited adoption. 

I have treated this case on tho principle followed by tho 
lower appellate Court, vir., that it was for the pai-ty contesting 
the adoption to show that under tho cii cum stances cvpievs au- 
thority from the husband was necessary, or that there was an 
implied prohibition on his part. It was contended by the learned 
pleader for appellants before us that the power of a widow to 
adopt is a right incidental to her position as widow, and does not 
depend upon any authority expressly or impliedly delegated to 
her by her husband, and that, therefore, in tho absence of any 
express prohibition by the husband, the i ight remains unimpaired 
In the view which I take of the case it is unnccessaiy to discuss 
the authorities quoted by the learned counsel. But I may allude 
to a recent case, not quoted by counsel, which is ol the highest 
authority, and which may be used as supporting his contention. 
It IS the case of S>i Bulusu Gurudingaswtt mi v. Sti Bahi&u duma- 
lakGmanma W decided by the Privy Council on the 11th March 
last. In that case the point was taken that tho gift or rceeptiuii of 
an only son in adoption, if not invalid in law, is so impioper that 
in the absence of express authority given by a hn.band, his w idow 
has no power to effect it. Their Lordships said : “ The only 
authority for the argument of the appellants is the opiinh n of the 
late Sir Michael Westropp delivered m the cise of Lukt>liwuppa 
V, Bamara, which was decided in the High Court of Bombay in 
the year 1875 and a report of which was after a lo ig diky* 
inserted in the 12th Bom. H. C. Rep., p. 361. That leaineJ Judge 

(U bee (1899) 26 Ind. A.pp , 113 ; 23 Mad , 393. 

There m some heie* The decibton in Lnl^hmappa v. Uamma. 

was given and v.m reported in 1870 The previous decisions in v, 

Vitkoha {7 B m, E. 0 Ecp., Aj px,, p.^xvi) gnen hy ais^e, C diUitnnd 

Forbes^ JJ», and which was oioiiulod by the docL^ion in Lahhmpiav, 
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licld that, ossuiiiini; tint > num\ only s lu m ly L., t,is% n m adop- 
tioii Ly Irm'.tlij yet;* if Iv* Las imt ^ Li. whhm 

au aiithoiity 1 1 nuke ^ uk a uift, il lannof Le uiiplied Ly k\\. 
Now tlio pn\ti’ ofavuduw e/* oi .einptioii ililtei'^ in 

fliirereiit mLuuK c f lliudn 1 in* Tin h L od4u|w are n idi}iug 
tins Bomlny dui'^in!}. In M ni*u li n e'^iiLli-^LMt tlut nuL ss 
iluH 3 ^ ^ nae c ‘.pu -spi »L LI* ion L\ tin-hii 4* imk IL* n iL kpowei^ 
fit La^twitli H>neun * f uphnlo’^ in i nlnu llui is r*- 
{piiicdj 3S ofi-evti ns[\t‘ nith tL i ol On'kn Liud That rsuitainly 
tlie ^-impltsi mL ^ and it » nu to (L< rt LutLfufK m ennsistonti 
witlipiinciplc. Thi ili-^liin Hon tak n Ly Wesliopp^ (\ J*^ appears 
to luNO ])ien rpiite no\il^ mvl ako at larLtnce with a decision by 
his punlecessor Sir Aliebaei Afattbew) Sansso. Tbere may be 
souio peculiarity in tbe seboul of law wbicb prevails in Bombay to 
suppoit it, tlimigb ifc lias not been brought to their Lordships^ 
notice 111 the present ease no consent of sapintlas -was required ; 
Yelniatli was a separated Hindu. IE, iben, the principle to be fob 
lowed in sncli a Ciise in Bombay that, in tbe absence of express 
pudiibitlon by tbe husband, tbe widow^s power to give or take in 
adoption is co-exteusive 'with that of tbe husband, it is possible 
that some expressions in previous <lecisions of this Court regarding 
this important question •will require modification. 

1 know of no peculiaiity in the ‘t»chool o£ law -^vlncli prevails in 
Bombay cutting down the widowk power to give or take in adop* 
tion. On the contrary, as Mr. IMayne says, (Hnidii Law and Uhage, 
§ 3 18), in Western India the widow^ power of adoption is even 
greater than in Southern India. \s their Lordships in the Privy 
Council said in Sri Rar/hanadh^ v. Sri JRrom KMiom the law 
of Madras is something intermediate between the stricter law of 
Bengal and the wider law of Bombay. 

In Tithiu Y. ^^1 1 had oceanion to trace the development 
in the Bombay Presidency of the law regarding the right of a 


wk^glveti in 18^2 and was roportod in tho ^olnmo of 18T0. So, too, the dodaioE In 
Bc^ya^ai v* (7 Bw, H,(X Appx., p« 1) in wlnoL Wostropp, J», diflforing from 
J., donbtad wttefeto, aacordiiig to tho Maritiia. fcetool, i*. widow 
, antfeoJiity oi liar liUaband given pnor to hk 

sad of I$70* 

I ^ m f{um) u Bom., lie at pp. 
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willow^ not having the permission o£ her hnsbaml^ to adopt a son* 
The lonclency of later decisions has been in the diicciion of still 
further development. Pox inbtance, to take the {|iiefetion of a 
widow’s moti\es in taking a son in adoption : the do\0lopmeni of 
the law in foico m this Piesideney may bo traced through the 
cases of Falel F hidnaari v. Taiel MaAifUes/nar v. 

IBJiunawa v. Santjawa \ while now lui-^e the 
ruling of our Full Lo\id\-~~liamcJiafi(ha y. that a widow 

in this Piesideney ha\ing the powei to adopts and a leligious 
benefit being caused to the deceased husband ]>yihe adoptioig 
any discussion of hei motive^ in making the adoption is nrele- 
yant. 

Tdiis disposes of the last shred ot an objection yhicli might 
possibly be raised to the adoption in the present case. I have no 
doubt that the plaintiti^s claim to set aside the adoption should 
be dismissed^, and I would do so> setting aside the decrees of the 
lower Couits \yith all costs on plaintiffs. 

Decree reversed add suif diwiissed* 

U) (1890) 15 Bom , 565. n (1896) 22 Bom , 200 

s> (1896) 22 Bom , 199. (4) (1890) 22 Bom , 558 
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A.DM.ll^IB’ritAT!OH */\ A ( i li i*f l*’7i)* 

V Mom 17 i^nd IB-^Ordt f in (vUi a iu — A <v ^ c f/j -* v3r f eAidf' /his srd 

$mr io smh Oilier iif luiit oj\h * ^ * f iU tfp 

' JMmmhimfor (Jnnut! tn n/ ',ir/ ^ rdWn*: On 

^ Iwx A^rjjL lB9b, pltJtBtiift nl^tnnu'jf nn f ptyti* ilt’Fiu* 

' reparaaenuti^a n! Wh iltH^oanul Lih^u VmlmAv ih^ 

butts'- 18to),.in t.j'.l.-i 3.aa Im'.ji i,..hJ.‘ bv llm Uigb 
SttUrtfl^atesoctimsUand 18 of ilw AdnilniMr.d.n' Uoio.i.tl’., Aof, UI of IkM). 

m Admtaislvator Uonoml lo colliot the* ahstl.-, of tlio Ai-e.-aj.,*.! hjuI 


LaLUTl -fT .7 ^wuvAiu iy int* uw'i?j fU Ui 

to take out Htos of adniiukliution to \m oaSuto. Outbo 
section 208 of tko Civil Vnmkw Coda fAct 
ro^ohed «rtam monoy in the Imnds <*f a tlurd mwty dno to tbo 

iotiors of aclmiBistratlou mm gmntad 

attaelimeiif was void ab inUio^ 

.1 i 



(iKMCiiAL INI KN. 




onr-lioil by viiiv.o or tb»‘ llli;':. Cuiiil*'- io i.iko po^'L^,/K.^l[ nf ijio ilu’ 

(b'fti'j’scd. A*' stum iluil. oitbT v^.i; Ins I'i'ilil ti' -ion j\iri’ii<jini! 

{'lid o\'''biil.('il uiiii oi' I Iks do iViid'i 11 i" (1 nr* ri-ii ol d-'Oi ■\\1 io \\i'*^t}ii*n3i/iUn!<.ror 

i iitd ind to r{‘»'uV(‘r pa\ inoni of 'hu r.» lii-s f ifn*'!'. A d-MOVO, lluoviku’c buino- 
(jiioni'v rdfijisiuMt list* tb fiMidbul nca, (Iin Aipnb’i^ t iMlur 

ooiiLci* ojiv nil -[hn tlctMon-l'fibl'T, w^'n ci. U'l no', i-t'unl in ji, britt‘r 

lb, 111 ib,* ib ri.'ibint, 'debinr. rniLo' n,‘i i nis .I7b .ind «''■) oi‘ 

lliiM'is’l Ib'.iOi duio ilic Ailin'jii-ti dos.' Cl . i'lMj L.i'i lb-' lo iui\*’ ilio 
,.1 la- 1‘nM-iii I'O’o.ovo.K Ik‘i’ ji.> ^Vii^ os.-bisivi Jy t.ntiib d, fil In*!, br ni.ison of tlio 
onl'r h’ub’i* boclini) oi Aft IF of j ■'7 aii'l '.nbMj'pi nil; by ]i\ b*'iu'; ol* a»l:'p 
nW'iiMi loiK In r('fo\cv ibi* <b‘bL ini'l "w is nol '.iilips'S 1<‘ miv dfoiff wbndi .in’fiitnd by, 

MtV. 

/ (*U'hunl \% (i,'^7l) Jbon. li. ib»p . 1 ^o) ill I'linin linl 

fill \'J [ Ijli LAl.ri ; . A 1»V[Mh. ul \ fi)U (ll \r ■ \> in- 1 j9S 

AIV^PPIOX — AJuj'ftoji !<>/ (f of -I / /‘A/’ 'Jif^ /, *>“ (' • ft m « / Cs 

) hn A ('^ ado])' — X’h'u ui o/ '{'nhtr - if vdtife 

n,.(f rc,'i/cd — f'‘\ ii. Ih > htrj/ - / '" '<’/ ft /-/i'-Aoi? i.i U^'^t /.n.v 

/•t — Adittiiiii.t fjn n/ i' stoi ol }• r 

'htfi) odoptJoc .iLiitl.'i — ifirdiijov:.' Ail iiib'piioii oannol. '» pLisnii of ii.>i 

li i,.l ‘ ^\]lu*ll ii.*s oi*>*..‘ \0'>.1>‘d In Iniii, UTiin*?s bin li «ulo];tbi'i Is 1!'* nb' o,itb Ins ooti.ssit. 

\ii ov'^ptbiu lO till* viiIi! i- wbon- .i on \;iiiovs f n,ps *in f-b pliun ivil! dp,‘ut 

iliG yoiina’fi* ^.ido\^ of h-^r N-iiorboi i‘M*i]d3oii ’s -wIitg u vl ’'[idiifn'ii-liv.v 

iL*b)i)ts -witii ilm anllioi'iiy nr I-t.r jViboi'-in-l.'w. \N ho b* li^Md ol’ il’.f ‘buiil;’, jis n 
VifiKtf ) » V. Ho f)\t (ISOO; 15 Ih-m., I 'Ob 

Ihib'^s pj (.lilbltod e\pi"h-Iy nr by Inii'lliVslbiv, ii wnb.vr in Lbn PusIdoTnv^ nf 
lioiib.iv iia.i ‘uitboriLv^to n'nopl, bn^ a ibnn;bifi'-m-liur- /. r., ilio vAilmv nf 
pr<'d*fMS,od rson, 3mis!: bn spunuly jinlbori'/fd bv Iot f ‘,lb(ti*-in-l-\ jji urdor tbal’ 
sho may ni?kn :■ Milkl ad.iidion b’lidinn: as r.‘^.nn:'l. rln* boii-. ol* Lor bitiior-iadaw. 

Sibnbai %vas :iio ■v\ido‘.v of B.iihrlsbv.a, v.bo I'b.d pi 1-77 in tlia liCo-ibna of bis 
FiUifr lLi|^ln’ivath. Fotirtoun yo-os l\,xo\ ui , In '^01. diod, 'favln;,^ a 

^vldo^v ISaibai. v\dio siu*avao 1 1(» bis ohlato .i- idh xndi. In Alhrili S.-biiKii 
Mdop'ed iho ]‘hii]UJlV Gopal. nhi. \Ms ulibr th.m htnvi‘ii‘, !>-• io lu r iiusbauL 
.’’'logiiiy;^ that sill) had pi^'’*o''sMon i.o do s.i. 'I'bo id-indib* sao.l fcr .\ 

doehuMrion that iid Jidopi ’d oL‘ lialknsim.i ho v.Os ontiib-i} hj '-i-ai >-vi 
TO tbo properly of as a^C ar.^t, tbo dob-ndui-t \ i-hmi. oNn, tiulnu-d in b.o.o 

biVM. adupli d by Saib.ii as -Ml to 'b.j3;hv. 'Hu iowi r ,.p]) Ilato < \,nrL disalb'.wd 
Ihf plaiiit.ilK ndopthsi on ihf ^j-vornds (i) <5ud Saibir had in't- fif-si iib‘tl la it, 
iind tlinl Ihe pinint'u’ Mas oblf'* than h'' n-l 'pii.."n nioiliGr Sf.kiibai. 

rWiMconfii’mlni^ tiu- dooiim oi tholoArer ComO, ilid iha n'lnptmr. <d tiio 
plainlirr Gop.d-\va? niinlo by S.-knbai \vi»honl proper (>iilhoiitv an^l v/ilhonl B.ubads 
oniisonL il v/t's Inopore.hvf and invali-b As S.iibaj d.d imt n-ivo Iut con^i^ ni ’o tho 
pbiinlHfs adopdioUj llrat ailoptlon d'd hot db. {ior<‘i'lnn' OYfliisivo ripdd to sue- 
coul ns btdr of Ihi^bn. 

AVj' T he fil'd ii lilt an jnhipto.l .-on is older tlnoi ilii- lulnpiii'n' niolhoi- does 
Mol. nnJ'o his .uh'ntion m\alid. 'fh*' lule invsciibau* e. diiViroeeo nf in ra\n.Tr 
of til 1 adopt 511}.!;’ inoilier is only ibieelory i!'id not nianibdtirw 

(lor/j, V* VisUNr- ‘ ... ' ... .. 25A 

’-iL/o/yfiO;!. 4'' A'f’/i/c;/* wlt/oi’i — b’nbo/ N' ■/ fO iidnp! — inljfAi'd pjM- 

L'hilhoi—lIimhiUfvf In tiio ..bsnrer of oxpi'i ss piohibition iJio li5isbaim\ eon- 
SiinA lorn adopLon by lus v.idotv is always t'> ba iTnidied. 

TLc tjueti.on of isipaod xirolubitinii la one oF lejiMl inioroin’o from 1, lie facta 
fc’jnb anj it is open to (lie tlouit to inquiri’ into its coiu-idnci.-s in second appoah 

— Tn the lioinbn- Ihvsidenev the wldo^v s rliidn to iaU>pt is inlurent and 
not incTcyv (lelog nod. 



IXDKX, 


\ iil 


Va.e, 

llu» al-uMT mC l«v tls* Iv Uva, l!-* 

po^uT It) givt» uv Ui\v in a«lupti<«»n ‘h «»»*-. \^n Hr v '%]< i, *1 . tls^ lr’*'^«vi.tH 

LiKminiiut r. B.\n\sT,n'ii u #♦, •*, 7H\ 

hrf p'-Ji* ' ^ ^ f‘} '{’ > ij ij\i »//^{ 

ji^h jtfiiiU hf hj lL''(l^>tf*^ til ^ ^ i' * ( t " pi ^<‘ *■ ^ 

iam.l By Hindn iat t^rttlrd 1.^ . b I ^itly if* whh^w tifiln* 

list htll tnutrr las' tlu* il/h* nt a htai \h n, v riumnj r» 4n4 a 

|H‘iNon in wIhi'ji tliiMMutr tlt.rn no* * ‘ «\t daiopHMU o 

(wiilurtil iln3h* iH*nsrni) *1itnl I ns Ml a’us.i iH » t |S . iu m| ti-nr pru** 

pvietary 

To *IH rnl* t1u*r ' air foa.r n\( » praa? : — 

I. ^ In tin* i\isp uf ru-nUntt., Thuuli, < 0 ^ rlas of tin* lin lun«l ^villiont 
nml«* Hsurj thd <N*at»* In ull IH ttMtru it lu' 1»s*on hnl4 il ,u In* rl is‘r \siilun 
oan, ly tnlip^lnitr Mm opt, ^ ur impllsl ut lor !m4» m\ iltviM 

iluMHi-witliw «*f tin ii vtstr4’it4lt> lIjrnAiH^i)! ut imh jssnu^^rr 

’tvlIowH hiH noi ln\m In4<l to W O'** iiM tl 

, *2* In l1m i‘;i<a of a liUstliar nlm sm r tnis is lirir to an nnhmrriatl ^un, Ir^lrlmat^ 
w atlu|>!i4,^ %\hi tins iihpv lsi*f In .-neh dm vitrli uf ikniitlow it> 

talo ii *soi) in utlopium h> Imi lis'uutl ius Imvii etin»n4t'tl to t1iom?lt .wlx a stm 
mnuit ptniserly !m 4tsrrl!n4 tlr la ii t»f ilm k't I'nll owinnv 

% an iolopfiuB ulr^ plirr witli tim I’lill t)l' thr parly In wlKsia ilir 

Im vr4tni ly infn rHiituns tia> mltiptinn u vaHtlifetl Isy msrli roisoni, 

4» '\Vln*rr ihvrt* la^ |j,Hni rafillraiitm ly immlnot tsv 

Per 4, -Tlo imm furt tlal tie mloplmg nnlm in nni tie wlljw tsf 

llek4‘ mal*lnlln’ would nut lunkean adopting ly her ^pi^Tnally iinalul. whiU 
any diiliciiliy m In tie injiuiltanre And ilu* rstale is iniivd ly tin assent to tie ailsp- 
tlOB given ly tie per'^nn in %s]tmn tl it inltnif wire nr istatr i > \esied. 


CLfsBhimappa ditnl in Iwmg u wulow a\a and tbusginei-iu-k.v 

Banwtvati lltn stuvlvJB^. Ih.s loslt son lhuiga\2u*, tlolNliod t>f ?s oesvirl lad 
predeceased Mm. On Bhimappa**' tlMil Ms estat** \i 4*’d li ]*k bHav rma\a. In 
1 S<S Batasyali will Fnmvas eitns‘nt adnpt*nl a i^m Slentaja {A Innl nl lit. d), 
Tli» pkmtif in tlw snit btu4 t** rrmvr emiain Ian I v.llrl fumail pait <d‘ 
BlImappH estate, alleging tlai It Imd Itrai given to lam ly Vhuwi. TIs* list 
defendant albgeil and pid^ed ilat he lad laugli llm lindfiuv. Urn third dtdVnil 
ant iShentapal who \vm the ad(»pted •nou <sf Sarasvati. 


B$ld (dismissing the aiat}t tluttln' adofdlun wm calll ami thal the first drrund- 
ixA entitled to the land 

BA.tA?:eA t ?4 A:^pi2?2s:a »,* *•, .«* ,,, 0*27 


^ y0|fi coiidUioml oa miujAlmi'^Vmdliluii prmedi Dln^Ahn ta ifdnpi 
w ^ ihn tmiiituPe dttmeal niai^ md varrUn^ irA^^Ihiph 4 uf 

preceikM not/idjiited -Jlintia /lor — 1117 /— 

^ 1 V 4 ^ ^ oMklbs^ tesdatcr diroctml that tlo wul>w ul Ih disuasml 

then aged nin© years, \v\m was tie oI tl# IcsiaHirH 
le^iaeatlcd Ik ivskkary r&tata tt» I0 imab over 
T,,, »p|5e widaw^ laving wftised to adapt lluh 

Mft 1‘ft n^w « diixnor mtlout laving don# sq» 

juJ^Etion sme 'wletler tlk be<iue«fc %rm to iako elteri only 
m,tt. gmmi late taken pkoe, or wm a legaej vMidly 

'"‘^^alelLjydldiotittle adoption laving Smx earned 

^Kjnstoietion of the will was 
proned^t to il© minor^fi^ 




<";K:s'i:)iAL ixdex. 


IX 


Paga* 

tikiiiL; ilu' a h oJ’ ’ll il rt-LiiM d M'luou anoi' eomiiift of 

r<-v i i !mJ L l.-i 1 'T H. li'? ion f.» ]-o rJIov.vd io nppoal IroM that 

jl.!..- .it ii.c.i, ih’ h-'ing i»y flui .I’pp '■llaio 

'Cnvl‘\ :i;] .IP 0 • ' ‘ ‘ ‘‘o- ih‘ " !i I'iii s 0 of i]\o Aor 

( \ V 1,1 :s. 7). 

''Ill'll-! -'.il ' A. p” .‘til.:’”/'; iho .ippo il c^iid .nlirn'od (In' th ci-sion of 
■> !•., ^’1 t-*',. . -il ''j'thi- f'li , y CJoaii'*'!, 

y,! , • !{' •!. of {"• (■‘-■itiio I'li'pi'on wMs :i i’ouiliruiu 

''-I' ,! h.'i n -1 po’iti m-i uAp uiidov tlh‘ v.'iU. 

' 1 , '! !' '■ ‘,1 Vi ,1 ' . h ’ ’ J ' ’ ' ' 'I S. , , , II • •#» 2/ 1 


]i)\ , ' , ! . r, ' ' 

n ,■ M p. . — 1\ '■ ' / n (■<',. 
-j / .V ■- /. 

A-'Ol' / / / y* ■ >'• " 

'' * .V ■ i‘. yv 


' > f [!. t'/"' '//"/' '0‘i in' detid — 

.,f/ ('■//M <t fn .'f'n I {Jt <.(•< (iiUyjih'd 

\'i (/ (•}’ X 1^7, 1^’." — l\rson n^t 

t>,. n, 'tti '/O 

<RS 114 ail 


290 


.'■'K I'l Kin l.*h >; —U»>!f.ti'hni' - S'l /‘t'/f’r hnn^ii — ^Icic WO/Z- 
f t /’/ "/*, • • ' I 'y, ‘ / i'‘i ( ' / ' ^ n^' !i i tu*. /io* ‘f ( ill! i Ci 'i-’*,! hci i‘ laiidiiS jiio hold 

. ii‘ --Ti--!':. 1 1.--" il ^ M’l s. .i *.* •' ■ t].,i‘ iiu ^-a’ViCuh h.'vo hoon pcrPoi’iaod d< 5 ,'« not 
oL i. ..■]'* 1 . r 1-1 ‘ 1 ■ 111 ' ‘l;' .-a,. . . T • n 'lc‘ iln’ hoLliii;; oiUai.v tliOK* nnisjl be a 

]-''(lv>il Ml -j, t 1,1,1 1 I 1 « -1 li., h'lld iiu* liil'iO.-j Ino Oi SOr^y iOOi 

KOM . fi, ,V!' . V'. i*!! lV M I ... C>» ill 


C02 


A..rrj'lAlj — ..'y/r / K’l f /t. *Vi in i) 'i In filed hi} pl('hlfi/f — 

.Iff, ,</ / nf\'jiji /( (>{n ,i in y;/V// ://r /by' Lit lipiical—SiLjjl* 

y.'r ,y K' il — i t,rd .;y'-If/(-\ J ' 0/ ‘ iv^ 7 rhr\rt. o — C'i''/ P .'uCL'^hii'd C\d e {Act 
\// ';/ yS ' . \ii — P/'.y Til-' oppidli'iil'^ ((UdV.'LUnfs) ubd uii appoal 
.imui'-i I - -Mhjtyuv Xy ' -il’n thi^ t.n Hit' -‘Ulxi Ani^ni^t ^^0S, nud on the sumo 
d iy 'ywe 1 ' i ^ ' J.o v.'^i .nal.'nb (W pn:h'i's\ \\].{) on iho 'dSlh Septeinbei* 

1 S'tS. lib'll (*i< ’s-{-b iM il 1 w ihj dov'yi'oo in'iUji* >e.T!uii 5dl of iLo Civil Pi'OcediirG 
(Ai-l XIV < Opil'i! 2ii(l .U'M'h IM'9, ilio appehiints gavonoLboio 

p-'nh'i.^h [h‘d, liioy not Tiroepod wliii the nppJil. Tiio^ respoiideiii'^ 

ilie-. ,.xn'lIi*iL 1 -; li.‘ ajh vi'j io.O)';). I'L i-w^i ihey ha I 'roni liie llrsi-, intendod 

hj d. ball !i lit Jii 'b n * =0 dy bi't au-e ilic olhi’i' ‘^ide h.'d iDod an appeal. That 

} JO, tlnv ]i!.l I'io'v li’i) L <*o!)joc:tio.w. 

If't'K -h.'i li ^ ippxlivii-)ii jjar-ihl ]5<‘ od. It iip]>eiiivd th.ii tlh3 ui''pl’Ounuj 

]..',il I’l ue'"'* te -pii ill anti u.nild h m' ipn.Mhnl. bun for tbo i’.ait tliat iin *5pi50iil mi 
" >^11 u. s ."luViy o7» ill ‘ hh*. I ’ d(n‘i]i‘“'L? oh'oiiiu'ii 'iK'os thn apjdicnnls showed 
“ I'.-u."!* ‘ for iri!'.'/ s iu'l 1 wiildn se.'tuni oC l^o LiiuitaUon 

\i't (\\ oi uinl v.t -Oj I u’/vfuio. 'lArb-iVaitl h\' limit.- thuu 

!!’. Ua.V'M' V • d V vVAiHiO' i.. ...092 

Hii'/A n/i'} [i //tKitt} ‘>j>y 'll — niLint— Clinirdia'/ia nud Hl^ards 

Aet {VI] I if Ac?.-. ; i\'\ d [o) tf.t / i‘J — f 7, c',;y /y f/j/, /,•//,■*'/ Uised on a 

ndl dk,* { // / ^y' ’ .‘Ji’ /'! (Ilk u •'It','-' .‘‘(/O’-'.s/j .‘/lyfniO-. 

Ac tb' vi'.i-' "'h AN-' V/XuPb Air ... ... ...170 

(S V - ' l;b SA.. IL An, C'AA Pnci.^ 

re (]i,'a KA.ei 7: / i’ •/ i AJ), ,S r tf jiAi/ircnt-- Ihite ofdtcrce-^ 

jJlP f> r.„sf . ,,/f/ j.-./ y.'i \ it.pft, }fi f'/^ o' t 'iriji'f Oic/f/ 'jfzhe decree 

*- “Lliitk i' K"i n, nri}tl '! ,n{’>! <>r y nil ,'di ini'* I'.i'/ iH iiu lUCC/'i’C — -Z^/'CIC"- 

'/(oVini. 

ft, }',i \.TMX ... ... «<• 'id2 

P rifcti' c~’’Ai yn' ul fiout >i ’ /// iJt*' /jcdkire of it n (i ii'(ird“'''~-C(is€ 

10 Ihe iPklAoti nj\f {'o»iL h'd.h pth'fies a^ncinn loiAtid'. by such dccisi0i\'^ 

11 U07-7 
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Wlforo both pattie% to a still St^foiTQcl tla jjit4ias in di£|nito beittean them to tlio 
Court) atiA agwHoaVuV its tleolsion, aatl iho CJomt paBsal a ilooroe awarding 
a eeitabi hxiui to (lie xilaitiiill. 

Mddf tlmi no appeal lay fiom flio deercCj tlio docisioa of tlio Cotiit helng in th© 
mhue of an dihitiaioi'n aaauh 

Bayao t>. KaTiUhui „* ^,.762 

APPEAL .F}^(f id*es Jt^f(VI{ o/ 1870% 7, 01 JO (a), 

CL 4 {r)i (d ) ; SiiK 12 — (u ahtch a h^ni hdom/^ '-JOtcidoti an to mioli elms, 

iHieYAhVA%in\ ^,,43^ 

APPKOYEP-— P/'Mfcl of a 2 ) 2 nweT for tion'-frlfilmetd of tin comiVdion on wkieh pardon 
offet^ed-^PmeUce'-C'rhrtiuxl Proof dure Codi {Act Fa/i808), Seo. 337*-** 
J^ardoniondentUo out of Hu accuhid. 

8ic OiaiiiHiL Pj >H rnnni Conr, 1B0B *«« « , 4 ... 493 


AEBITRATION — Oulco of / f( rtuve to (frlntuttiOii'^ClviL TiOcedure Code (Act XJF 
of 1882), 8oc^ ^()\J--JHrisdlelitir} — Jh&encecf ieriiteii antliorit}} torefer — PmcticeA 
a Judge's order feoiiseTited to by the plaintiA* and dofondant this suit was 
roh'riod ■ o .irbit 1 ato'iL 0*1 [1 f_* 7,’>tb f Jcceiuber 1^98. In liio rolbovhig .I'ann'o y and 
tVbrrary i.vo n'.eLitn^s a rj b, ;‘/.iv Lba aibuialcr wliieb m'lic .iltendud by Uio 
tU'fi'imani lOul tlio n .ir,n»s'XJ ..i ji- , iluMi iili(Piu--y, ;nM he took an aelive nai'tj 
In tiu5 pnn'p' itni,j,s. .y.nvl j\ di-n ndnin {•I'.mjj.ad lur> iitioiney and dci-eliih'd 

1o pviM ivd V. n.ii T •• * i'j bif .. * '0.1 .1 liiai i in oider of ivf'nt'iict was illopib 

in‘ib!i'n“’i nn ii ■'nii.-'i - -n ivinin; \\a*:« grvin ]>y ilio parties lo tb<nr 

aOn-'i ^ t wM.t .i-i (!•' ' ,• ."s'-'l lb. Civil Proa (bro‘ 

.\l \ Oi, ' ' ! ■) M.i, ^ '-■ii:nj,>ni to '■•■ iv '*’0 1 bo order. 


lf(^d, (d'-'i'i ■« *’ig ill > 11' . 
lUvalid iJnM *T«b‘j‘ of •‘*< i'l" 
Lax"^' I ‘ 7 r, [• \ :. v’ 


1 1 *' • ‘lb o! n n^'‘nien sutlvnifcy did not 

■ ' ' ' " ••• ... ... G29 


BILVliDAPv— 

r of ISGl. A..*. ;l— r . -V'. ' r . 

rocovuf LLii'L’-' "u j Lii ‘ 

a1ten*ui-d bis sl.ani ii> a s no. r. 
abonation V> be ilb.gd, and in 'y. 
Toip si ai L'd :ti tlio X'jOo'' ■ n * - 1 » i ■' ids 


'•I ,f ,l .luKi (i/ ‘,js ,'// '/•«, — TionlbUlf Act 

'f\i > .( /, .j/' '■/la iSc' iff H>’if fu 

\ i 7 1 'll" pi '.III r. \ t M-^bai'T m a bbdg^ 
Ii: lb-' pssj ill* Oidli'f i'>r di I'Luvcl llie 

» ■ ir 'ksN ’ /»r'b A ib„i < b ■ jdainijij* sbonid be 
At ])'!.’ .nluTs '"si Ir.. idrir- v.-iis i^ivin 


into ibo pet^csSLt'n ol ibe vA'ov,/, the ide nuiO s t jukI klnlted.'ir 

of the enure bill-''. In ibo \ ‘ar lib'nuili’ bis.i>:.;*bt ;\n Miin again .sL Uuf 

dofondant. lo lessaer ]i'issi''SiOn oi luii siuM?'. 'iMu* '[i’’’. 5 'i'«Unl. *\muiiiud iliiti tliu 


Slut was lune-barnvi, iltO riLbn'r. not jni'i’.n'' 
1871. 


ina-n m [)or hi nee tile uai 


TTcldf yiw, sniti wa.^ in.'i b.’is’r'el, ilv^ pr),! 5 i‘.’vl,,n df (duniilTo ali.''n''e beli'g lbs 
Xiosscwon of tbo plaintin hiiinuHt and Llie delVndant not being enlnled lo Lavk ti 
the pound el his oftu p-oss'^sion tliat oF i]ie idaiidirPi: alienee. 

MatiaMap Basi u \^■ v>.n ... 


BOMBAY— Toj vn of h ' •/ U^a ds of-- 

0/1833] <18. ' 
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'loHifOfr.-Jprajisfcr of Proper A&t {TV 
31ostg-\g-' ; TB\Ysrrn of *^uio‘Einr x\c!r „» 

BUUm, i’!;'Wry~;7'/sr,rt,;s<~aw,ii;,<r,y ihft- -CuH )m oC Lu,‘hl~Lrr.<il 


34S 


7>. j,' ,, asL *i>i 0/ uurrbo C.U}U,0>n 

f^f>n^tn\Llr . fd ff ff-i'Ufld -S’* Ofy i;. (.] £^; J)lirt2 PlCix lUcud ilU « 

inbinrv haiV ^ -f'Vtib 0, Ou, i,c 7 ,^ , \\ new .1 <*t i[n soiition of tile M ihoinftdau com •- 
nkui^brs knd ' ^ '- ‘‘b' f dead near a darga in 
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Meld, iliat tlic liglii of 'bni’lal cLumod b\ tb ‘ defondants was iiofc an cassment, 
but a oustomary right, which being coniined io a lumtol classed x^erbons and a 
limited area of land, was sufficiently ccitain and icasonable to bo x‘ev.‘OgatiiZGd as a 
valid local custom. 

Mohidik’ y* SHivniKQ-APPA ... ... ... ,,, 66{ 

OASES 

Ahtliil Azh, In /T (I. L. il., It All., 41)) joHowed. 

Nee OniMiNAn PEoennuEn 001)13 ... ... ... SS 

BetHlan v. Greetmmd ((1880), 20 Oli D., 7(i4, foot note 8) followed. 

Piuciici: ... ... ... ... 62C 

DiiitUn/j, In re ((1808) 2, Q E , 110). 

See LuiiTAnoN m 

Dliarmodas Das v. Ni tannl l)a$l ((1887) 11 Oal„ 440) lollowed. 

8ee Hix nu Law ... 23i 

Dinombh MvUih v. Girtja (1. L. R , 13 Gab, 183) lollowcd. 

See CsiMmAL PnocfiniJEn Conn . ... 35 

Mmih €7iunil€T\, TJmlo Mnii bell '’(L^01) 30 Ual, li33) approved. 

N^cPaiuitiox . . •»» ... »*i •** S8£ 

l(n;pGn(tHr v. MalLit IIuu< kari' (Or. ]!ul. P) of 1891) distinguished. 

fScc LH’\ . . . . ... ... ... dli: 

Il/?iai>pLi V Ihnfil (I slnr ((! - )U) 1 > hi 1 1 , 9]0) lefnred to. 

jS'etSpEciiit llLLiEi Act ... ... 37f 

Jai Naraydii Bai v. (Jiacr-DiPj / ( i U'JO) 17 Cal., o(>2) dh-,eiiLod from. 

iSVeCBlMlXALPBOCl:.I)LEEO^ijI ... 

Jai PmhaJi Ze?^ Gi ro (1. L. ih, 0 AV , :it)) followed. 

Nco GiUH13S-\Ii PEOCtUlEE CODC ... ... ... *.•35 

Lalelmiiil y* Gimtlhifl («l57i) 8 Boiu , Ti, C. ilep., 1 10) didiiigiilbhcd. 

AbWIXISIEVTOU G13M3K\L ... ... ...428 

Alanffal Sen v. lbq> iliand ((18)1) U All., 321) dlssuiied fiom. 

/S'ec Civil. PEOcEUiEL OoDH ... ... ... .,,385 

MiirtainlY Dkoiuh ((1S07) 22 lloiu., 021) dibtmguislicd* 

See MoPwTtxAGi] ... ... ... ... ... 119 

Mohhm QJmnder v. Molm Vkiitidiv ((1895) 23 Calc.. 14 m) dissented from. 

Limitation ... ... ... ... ... 216 

Morke v. The BiGwp of Dttrhani ((IbO 1). 9 Vos 390) referred to and followed. 

/S'f0 WiEii ... ... ... ... ... ... 725 

Mtmkipaliiy of AkmedabadY. Jiima Finija ((ISOl) 17 Bom., 7S1) distin- 
guished. 

to hlUNIOlPAUTI •** 446 

Fandimimj v. ‘Bktskav (11 Bom, II. 0. ib, 72) dis! inguished. 

to Pabtition ... ... ... ...137 

Quem-Mmpress v, Eni/acU (1. L. IL. 11 Mad., 08) followed. 

to Gbiminal PEocEBtrEU Conn 32 

Queen-Empress v. Ishrl ((1894) 17 All, 67) distinguibhed. 

Ncc GbimxKal PnooEDUiin Oonn ... ... ...439 

Queen-Empress v. Yisram Bahaji ((1896, 21 Bom., 495) followed. 

to Geiminal PEOCBuruB Cobb ... *•* m. 231 

’Malii v. Govinda ((1879) Bom., 07) doubted. 
toHiTOuLAW 
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CliAmtY — Ilhhif> hti>pf(\ xi'ftli n 7 /‘ . f #;f/ .k-n'. (titorutt^ /m // 

Pithluwdiphmst iij^'l i'ho rUnflli i)itJ'' Pn^'ch^v ( ,7n' Aii* IJrH'J), 

531J— i£Vn.s^a' -Vvir'ana^tlcc ll fs Aj i>nf — Liuntnihnu 

Civil* l7tucKi>L^iu: (Xa>K ...* ,,, 050 

CJiIAllTOK«?AiriAWA7E 0/* iath'ptf Fni^jUi UFv of i.‘ hjU iF>/ier puPjj - 
ConintH 6j/ m^i-chiiHo'cr mUt i'hipiKr forfr^ljht of ,\i{t> -- Vn fin-nl 
m^tainio mjnhlUs ofladioijxU Iv^ixv tMlc th 'it }\fh i,i cho ,'lc>'- — Fo^nuU 
hy s7d^ji0r of dlff'crencc icodcr proPU — fdJuih 

Shippixc^ •»* &•■ «> •«< hoi 

CIVIL rilOOEDUEE CODE (ACT XiV OE i8S:r), Fi;cs. IS amj F^^^Pu^dlcv- 

Fariliioii-p-Two ,snih\f()7' — First Sfill /'o/' po ‘llVtuii <d f*t>nUij jx'Oiwrfy — 

ScQOiid suit for ‘jptniilwii of }) rope Hu keff johith} ii/ l\nt\Uij aiol 

/S'c <2 Pabtitio^v ...507 


■ * — — * f. I (I, ri^o\MjANn hH—Ilv’diej 

to Ip ohUhied by ohcdlronL of def inKtitP — Froprrf// H'diiole oaiHxle ike 

jmxsdictmi of tfic Comf m ohoh Ike P filed--- Pjv, diet '-Froccdtit^c-- 
Jurisdiction^ 

Tlio proviso to soction 10 o£ ilic Cr.if Tvfu.'.jd'iuv Cede (A.‘t XIV cl ISfcS) 
req^uirea not only^ that ilio lelsof sroj^ht hlio-ild ikj cnCroly ciCnn'.bl' tluMxigli 
the personal ohodioneo of the uelhrAaitn hiiL .»Ku iIj./l, the dcxcinie.nt fehonl»i it >Mo 
witbm tho jn] isdiotion of ilio Conn in \ uiLh ilx* sui i- h'cd, 

Udd) ItierofoiV, tkda .^uT [hr the rt^'e.niiiic’A! n vFa. n-lcir Lin 'iim:* ^'enhio 
properly,^ lilod in a Conn nitlr’n lli* juri-»dvLhM *>1 huh ll-, pro*.? :i\ ^..snoi 
situate, did not lie in that Court tie* di K'-iCi i , d;«lsio; ro <i-io v.ilLin fho 

3 iU‘isdiclion^of that Court. o\eu iiurugh tho lOi'A' *0’inL’ ^ onhl ho^'o I cen i.hiauieiL 
tlirotigli their personal (Aeduaiee. 

Heldt also, that in Mich a ease ih?.* Jiid^e c’a;^’la to lit* r.nit. bui 

return tho plaint in lie preKenle.l to tho propoc iha’ri nuil r elhui 57 id Hid 
C ivil Procedure (Jodo. 

ISAK V. KiiAriJA a * » • 1 . » 


{-lx* Cl 'f 

— Meaning of ilia Cd’pf'c^dou — A Cvr,f um f^'d . h/f At ^ “/ ^ (\o*rt 
powers not a BmaU Uiiuso VvuH iclf/dn Ah 1 h* CNpieushm 

Court of Bmall ^Causes " in tho lust cluist of s*‘l:‘'u C5 cf the (*. do of Civil 
Procoduie (Act XIY of 1882) inoair- aCouil }»rcp ily joid !>frhilly ^o luilled and 
docs not include a Court invosled -wHIi the juiUMlietimi of a Oouit ot SnutU 
Cahsos. 


1 t v* Rui) Cluitid ((IbiC) id All.f o'2A} dh.'.ented from. 

;, ' BAMCHAKnUA V. (JrASsE.SH 




-"SBt'S. v5* 37, iOO, 102, Uh)-— 


of faf'tj/-- Appearance by pleader or recoptHxed 
P^fPos& of apjdying for adjournment — Ciml 

sic^ 86, 87,100, m, m,-^mide>tc>f 
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Pago. 

Sjjhf?! Cd/f^c ( (jr/'ls J;/ [A I 18:1,2), ^Sf t\ ll"" — fot* defaiill — Ixcnicd^ 
of phf'i III h— I 'rur he, ( — Vrocithai ] A Miii and (‘ro^-'.s aiiii ]H?iufleii flu" Raino 
p.irlie.'i V.erv> on lli.j laurd for lu'aviiig on ilio lidid April. ItSi^S. On tbil. clay 
A, ilio oo'iinsv'l nlio in.fi’ind'Ml lor (lui di'foivlMntR in tlio litoO snil; and for llie 
])l.{ln{lilV 111 liiu srconcl. Vv.iR nnjinlo to iiiiond, aiicl 1?, anotlior ooniiRel, liold his 
i/riof and appesuv’d on lihi IjLi'.'lf and jjjipliod for (avo nionthh’ adjonniinonii of both 
s»ui 'j lio mimin' of liis idioniri iius Ihon m Ooni'i. D vao3 nnabio to state what mus 
the clofonro, if an; , to Iho (d.him of iho plLintills in thu jirst suit. The adjoninmeiit 
was ivlins’d ami t) f'.ud iio nhhdno,' from Ihe case. Poili suits wore then and thcro 
di,-po&6l (d\ the (T-oin of tlio plainliiis in the tirsi suit hoiinj; lUnn'oed, the second suit 
hidiig tlhinisMid nil iioii'cippo.ivaiK e, On the 7ili iJay follov;ing, an applicalion was 
n.iide for a'l'cdio.MinL^ of botli suits. The t’ouvi, legardin^i the decrees, as cx farte 
derrct’Sj granto-l a rule f-.r a ny.v trud whicli wixs made ah&oluto. On appeal to the 
Pali Omul the niidhu* was iL*feiTed. to llio High Ccmit. 

JUiih that nndcir the (‘iriUimsiancos the suits \;ore io he considered as having boen 
uispoS'Gd cd T-iidu’ secticm'> 1 OP and 10:i of Iho Oivil Piocediiio Code (Act XLV of 
ItSh:>) rospectivedy, and that vhetlnr or not llioy, or edihor of them, foil within the 
category of contested SI- its as dciinod hy section 38 of the Presidency Bniall Cause 
Courts "Act (_XY of 1^8:2), the 3-ouicdy under section 103 of the Civil Procedure 
Code was <*pGii to the x^aniiitls in the crGs>suit. 

WheiM, on tho cldv iUed for healing, a party is prosont In person merely for the 
Tmiposo of api*lviug for an adjournment winch is refusodj he must ht3 taken to 
itnvd “ appeared ’ witlnn ilio nio.iniiu^ of Chapter VII of the Civil Proeoduro Code. 

The paity ha.^ appeared in pt‘i"5on. The purpose for which ho axipearecl, or the action 
which ho took on ajipeannee, aie linniaieru'h 

Put Vvl'ioro the pint ' is absent, and an apxdicatioii for ndjournment is made on Jus 
behalf by a id.vuuu* wh<» Iio-, no other nistniction>-T?wd who^o functions are at an end 
^Yh(m the adjouriiuient is refused, in that ea .'0 tho party has not appeared within the 
meaning of tb* chapter. 

Where tho xnvadm wdm a]ipi'iOH for ‘tn tidjoiirnnieni h aocom[’auied by a recognized 
agent of iho partvj but tlie latter noillnr innkos any a2)]di'.Milon, nor does any act, 
the <xne>ijon is whidh'U’ he LuT.nA Ir' eppuu' ami ai hict does axipear For the jiaiiy 
in the ox‘ vcise id his pyi.Lrs under fjefeii< u Ihi ol llie tivd Procedure Code. That 
seeiioii is merely pei missive and c .ahllu; ,. I [ Pne roeojuiized agent althougli able to 
do so does not. tlunk xnnp,r to condurt llie case on luhalf of Lis principal, iiis mere 
piCbence in Cuuri is not au rxipiarance ’ in the suit. An nppearanco may lie nuklo 
by a pleader or a recogni/ed agent: but the ooiieurronce of tho pleader or agent is 
essentiid. As soon u? lie ceases to intend to represent the priiudjial, tho latter Is 
n» represented. 

Bcctioii'/ofc? of ilio rresivlenoy BiiiLill CaU,?e_ Ooiuds Act (XV of ISB2), cloos not 
jircchido a xVainliiT Mhosesuit has rcen disinis'^od for do fault from apjMying under 
section 103 of the Civil Prueeduvo Code (Act XI V'* of l8o/), to luivo the oiclor of 
disiiiissal set aside. Theie is imjnroiisi'tency hetifien the two s'jvtions. A jilamtiil ^ 
■who.se suit has been di^n^i^sed for default lui.-i two separate remedies under diiVorent 
enuchnents. If ho choo,^‘ s to apjil.r for a now trail under Miction 3B, lu* must do so 
wilhhi oiglii clajs. If lie i>u*hus to r.i'.ply P»r an older setting aside tho dismissal 
under secTiou 103 of tlie Civil Procedure Code, he oau do so within thirty days 
(Limitation Act XY of lb’7T, Sche.Iule 1 1, Art. lo3.) 

UuonruASwp ... ... 414 

OiYlL PPUCLXK^BE CODE (XIY OP 1882), Sjcc. 43— 

suUt. Jov 2>drhtio7i- offinnihjiiTope7'kj — S<.v.ond suit for 
partilioi(> ofpmifcrti/ h^LlJobitlu In/fumili/ aud others— VtUiL 

iSee PAiii’iTiox ... 697 

— — — — lOS — Small Co>me Court — 

iih7?arfc deorcc-^Saihf action of ike decree — Afijollcatmi hy defendant to $et afide ' 

r 2' k. i 



GKXERAL IXDEX. 


? ’^lu! tl« tv li vlln* n iioi diMmiUlo a 

^ In th^ I n?r;i n\ ‘d it inici* tmd r 108 yf tke Clvl! 

r. M%4* Alt \IV of 

^ a ^ ?*• l^lSr'f )lr(t \J->' #*♦ 4f« •«» *«# I liv 

lirnr. uniii: twr \iv of i8vj\ i^f phiniif 

E O , .\ ji! EiitOd‘\vhn ua- ivpi’‘‘HMden>y n plt’a>!(n' wusfeuiiiiiioiEiHi 

» s* f * *“.f % ml m\ Ui aduiid tl^ < nuii imA Xu i\klyiiou on hin In^- 
' 4\* Jv4ft»r Ihi.O li» tiFr^', Tim plaint ilT udEUtd In nn tha 

y I »T.va 4 nf I nil: awl va iXE’mi»K*4 iVEtiii |vrMnml appearanoo 

^ ’ F ,v \Ail\e Flat ^ Tim CnuO, aondtlo’b|^^tlu‘ pi’iNniml uppear- 

' ?li'> phinthT an nnk'r ntukr Mniion 1:^0 of the Uivil 

4*5’^ iTi|*lAv*t XlY nf IS ^20Fai h' sliuuFl att**U!U and, nn lib failuro to 
' pi I a hi:n* On app al, i1n‘ dudj;«» vi‘\wswl tlit* dtvroo and 

< . < Ilk’ t a att Isjf IhaL 

f tf .t.drnFin.^ Urn nrik r E>f iviaandn tint iUo urdei* and diH‘u*e eT tlnp fcfs 

V It* jHn^rak an lilt* plainFiiY lui\iin^ appnrnd hy a pleader, tlic Gourb 

In is’4m aiund?*rnnd‘r -neiittn 1‘20, nnksi liie pleader liad refused 
’,t ddn ?o a!ww»»r a Huti'ilal «|uei}li<m. 

A i V II \‘m \>trn‘nt •*« »•» •*» •** *•* 

Snc*» :24I — Ajfi ilicii^hui for 

, ‘ ‘ #v* At d h I '-~-F I,*.?. ,♦ '/ft#/ to ail no » ^coalhoih^ ano 

- nr »; - ir PrnekVkj Xo appeal lb-4 at|ainsb an 

M r *• ** S’ .'s (i\ n ni tli Of), le nf civil PurudtUv (Aei of ISSti)^ refus* 
y O , ^ id n‘Vt ral jnmt Ch * ite-ludb^is to exeeuto a joint ducrut}* 

0.. SI u* . lUuO LiiJ **A ,,, »♦» C)23 

^ — *~Sli . 211 - — Rts pffRedia’^Aait hij 

- , jC* ’ > t / ^ — Will lit hi cttlhl ami 

, " * V, • r .O ^ ‘^/Efb <*F -1 /ke ^ 

, ^1 'p ■“ ' e f / * ; ’ a t <hh t '/sE'/.j A obtained 

7 B v*rp >e, t’f ertiiU Link *i' 1 Ft n da-d. Tlieri‘npon C 

-» , t'-’ » \ r'd Mt tl ^ I ^ n A H F\.s relylni^ upon a ^^ill 

V \ A*i ' h YaV) r .V t ,.t tk.m. 0^ u\ 1 to r.-eovor 110 as 

<5 or 1 m* ,o* n "o din ^ daud till after tlm 

4*,-^ .III Sr itrK* t ej’Utrndd ikii tlie \ClI 

> ^ % * Sled *2*. ai. 1 1" \ v.O’ w4 td' -tnind dbiMKinj^ niind 

. ' V p; .:*4\*v ' .F tO *02!, I’m* SnOouFnde dub^e Cnuiid 

^ ' .jst ' cik'/f I* d ?i 2' j 0 fur lu’Mf*' pru.d»* Tins dew.5 


.V t ,.t 
1 ! u rV 


u Fsm.Ohl I.' 

/m* n "0 din t 
,. Is, ‘]n‘< 

, r ** » \ * ’2*. ai. 1 1" \ v.O’ w4 td' -tnsnd dbiMKiiij: nnml 

, . * I ,% C ttv * Of’U ‘F Fr Aii!, 1’m* SnkouFnde duiF^e Cnuiid 

^ ' .jst ' riih'/f r* d?i2. j .* fur in’Mi** pru.4»» Tins dew4 

iii f , f |*j*’*‘F*, FHifOmtno Jiid o, 

m* «4 .^.‘h«isu| ih h sOTt. tb F*;i»f*tdni nu ^iid;e tuul. np^ 1 -> vipplbalam 
s-*.n Hi ill -r5i(4nhbmuiM2f4a:n»d uv Tstm applbonm wa.^ xv^Mul 

t ’ II nF ni.e i^s^nnibon \uikn W lud d»n mlsl tli’p suit inr nvsne pioiits. 
ili^a .4 .tE* vdllm nf u* Om /v-» nl * ul mm -vt. ulnm kv, and 

4*.. »► I.E «i««t »E. IU«* t«i.u«..r. Ih- '•i!>..r,im.»l«‘ .l«.li;.‘ h'ld tlniUiii' 
ft*,?: , V, h<, <n.‘n_t>.-.l tlss «,,.iH-t..iu. .«il “i-WM 

«k... T!«* l)i,!fi« -tn.tf;* S'-'W 1 i-n us th,! mui i^r i.r.4jts 

U.^.’d in ik4 *mt Ai.t n,A f «» ,U„ pwrat, 

i.rtsstsliflgs. Hfl, tlwwfiir.», r,*v'i>r'tii Um .subnr.lnulo ,hi.1„vs maor 

rrt/»«i4 i*» ««»« dwi*i*ffl. . 

MM a« raamnd ardor, tlmfc tlm qtwfum wluttli-r C wsw onlitt.Kl 

»«l.l«.‘JiJ6odS«e' «( X’s wm'asenlntlvn M within tint k#t ctoHo ,.f stwlwn 

m ^Idilj 0f tk will roBod tjpon hr 0^ m thff smt 
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CIVIL PEOCEBUBE CODE (ACT XIV OF 1882), Secs. 244, 2S8-Aff^mmnt not 
to execid& decree — Execution— BreaeJi of contract — Suit to recover damages J\ The 
provisions o£ section 244 of tEe Oivil Procedure Code (Act XIV of 1882) are no 
bar to a siiit to recover damages for breacli of a contract not to execute a decree. 

HaNMAM SUBBABJIA3? ... ... 394 

— . — -Secs. 244, 2?8 to 283— 

Uoiis arising hetwec^i the deevee-hoMer'and the representatives of the fedgment’^ 
debtor — ClawLS to attached proper hj where representative judgment- debtor claims 
to hold fhe^ attached propertg as trustee of tlmxl party — Execution of decree^ 

Tlie plaintiffs sued for a declamtion that certain property was liable to bo attached 
in execution of a decree obtained by them in Buit Xo. oUl of 1888 against the estate 
of one Gulaya, deceased, who bad been the bead of a math situate in the Bb^rwaJr 
Bistriet* The property bad been attached in execution, but the defendant, who 
was Gulaya’s successor in olfice, bad obtained tbo removal of ibe attacbmont on 
the ground that tbe property belonged to tbe ouath and not to Gulaya personally, 
and was not, tberotore, liable to satisfy tbe decree. Tbe plaintiffs tboroupon 
brought tbis suit. Tbe lower appellate Oourt passed a decree for tbe plaintiffs 
and granted the declaration. On second appeal it was contended that under 
section 244 of the Civil Procedure Code (Act XiV of 1882), tbo question ought 
to have been decided in execution of tbe decree in Suit Ho. 591 of 1888, and that 
a separate suit would not be. 

Keldj on tbe merits, that tbe decree of tbe lower appeal Oourt sbotild be reversed 
and tlie suit dismissed. 

Eer Banadb, J. ; — ^Wbore tbe representative of a judgment-debtor puts forward 
a personal claim to property which is attached as assets of tbe judgment-debtor 
in bis bands, tbe investigation of tbe claim must be made in execution under the 
provisions of section 244 of tbo Coda of Civil Procedure (Act XIY of 1882). But 
where bo asserts that be bolds tbe property in trust for, or on behalf of, or as 
manager of some third person or body of pei^ons, or of a religious charity or 
institution, tbe cbiijr^must be investigated under tbe provisions of sections 278 to 
283, and the order passed therein cannot be cballenged by an appeal, but must form 
the subject of a separate suit. 

Per Pausoks, J. : — Sections 278 to 283 of tbe Code of Civil Procedure have 
no reference to any claim preferred or objection made by any person who is on 
the record as a paily to tbe suit. Whenever a question arises between the 
representative of a judgment-debtor on tbe record (whether originally sued as 
such or added before or after decree) and tbo dccree-bolder as to whether property 
in the bands of the roprosentativo uas of the assets of tbe deceased or not, that 
question must bo determined by order of tbo Oourt executing tbe decree under 
the provisions of section 2 U. 

UvvauKYx t\ 11 \YAT 8aiteb ... ... ... ... ... 237 


^ — -Secs. 214, 310 A, 811 and 320 — 

Lmitation— Limitation Act (XT of 1877), Bee. 14i— Decree — Evecutwn by 
Collector'^ Application io Collector to sot aside sal-e.] A decree passed against 
tbe appllicant Xaiayan was transfeiTed for execution to the Collector under 
section 320 of ibe Civil Procedure Code (Act XIV of 188*2). On the 8tb May 
1807, the Collector in execution sold certain property, belonging to tbe applicant, 
which was purclmsed by tbe respondents. On tbo 17tb Hay 1897, the applicant 
applied to tbe Oolleotor to set aside tbe sale on tbe ground of alleged irregulari** 
ties, and tbe Collector having referred tbe matter to tbe Mtolatddr for report, 
forwarded the record to tbo Oourt on BOtb July 1897. On the 6tb August 
1897, tbe applicant, fearing that be bad not applied to the proper Court, applied 
to the Subordinate Judge to set aside tbe sale, framing bis application both under 
section SlOA and section 311 of tbe Oivil Procedure Code. He contended tlmt, 
under section 14 of the Limitation Act bis application was not barred. 
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Held, tliat the application Trah bairocl by liiniiat’oii, Vnd%n tin inics inaao by 
tbo Government oi l >omluy under rJU tp the PKi.^ulme (\\do, ilij 

Collector bad no jnriMlu-tion. Tlrre ^ iliei mre. in> // r niistaki* of 
Jiiiisdietion sneb as voiild iudjfv ibo iyaal oi e eliuln).;- oeentned iu 

applying to tlio ^ ollectoi Jiom Ibe jinml oi Itie** d oa. 

Pnd r tine rnles made b\ tip Ln.,*! « i\enha*?i( u‘ i] fJ.tbu demo,% a 
Collet tor biS not tb** pto ei ut tl ^ I 1 1 'b.i t n «M 4 » ifp Csvd Pr*«t% utira 
C< do, id as’do a sdi*. 

Xo seeonilapp a) H(s fi an «n br ini’ V itnd i ^ll j tfii 

endure Code. 

Xiiu\ i.'. e. li sujwp.N ... ... ... , oil 

aiVrTiPKOCEDUUEC‘oiMI(UrMViUM- 2 i. sn. d7\ /Vneo.,,,; . 

b>fe *>* o finl a . J» ^ ^ >• ^ nih t il*ui (ht 

jinhf^^ienf-rb hfu)*-- jbi // o hi i ^ tff * m ' p. 1 be pnn . *. n . tif ^ 1 1 «»n . >7 \ tif 
the Oivil PrtKodnii ibd (Att A iV of l^ i eo no^ » witlnn tbeir ^.u|p 

an agmmi *nt ] dwei n a j i4 .namt u do e tG a p n on o h n il m tlio ind**me*nt*« 
debtor, lieu by *mi1i pi. oiij in eoiubb Pnei td tip in tp u I cd* tle^ evan* 
turn of the d CUP agun^l ibu jnd^m< id tb bu u nndi‘U d e. p>^ to ibt jndgmeiil- 
creditor a ctiUoi sum td’ nocuy. Siuh ';ovihair ‘^e f;,ie, tidoueabio 

idiliongb made nillionf tip Mndion cd fin C«»nM. 

Jirsu^-.iJr'i; ... ... .. ... ... ..,503 


- j, 7i' ,! r, T • — Mlitofmeiit 0 / 

/uu/fe -li #//— CW'./reeC.oi- Ih'^pu^ilo ufv vn(h oUmiHon uf 
miiintmnlnffimd idi^ruiutf/ ehlidt*> it - Mm Hilui 7iihhp At^^h (fa/mst^Ikir(e 
lO^aiuBt in/e---F{aiHhduii' {(miij <*/ Fnmpi f Avt ifV IbtBl 

mUon ^ 


See Will 
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. -•AtfaePnicni ot 

mmeffo^pmij tti eiceuh>)a aj dr rn td> 1 / / di^n n id # ? /// o/n — Cbflih ^nade 
tm on$ suit U ntiatdii d i^rojJtUj/ to d< .;• o / b JT - — t hhti 3sl 
— Suit 5y clamant F t if/it?/// dt iv wV'— - / ^ o-'t'to ^ t v p b Uh s > mde di ft 4 J mU 
io suiMFaHles — F ra€ikr--Ci id Pnu i ( '>/, f {Ait A’’ I T a * 1 ^ 3 ), ^Vf». ^ 
Small Caitse Court — JutMh ^hH—lKArrr>i t i TIk ihst .md '^eemnl 

defendants obtained a deeive in »^utl Xo. Ills <4 Ihaieboida**, 

described as ibe owner of 1 be j Wakdau Alt IK, nul .ouieb d pi op siv eu tie null 
premises. 'Tnelve otbei eieditm-, al o biunAet UAm* oili r -JiAUr sxut-i and 
obtained decrees agamt oik r pmisoip win veie eKo deerJud..% tmnor of tbo 
Waiakn Mills, and aiUclted tbo -.une prop ri^. In S.i.t Abo 111 ^ td !vi 7 , 
HagbnnatliMnkuml (tlmpivneni pbuniill) midi‘i s nbni 37^ ed ihn CaiI Fruco* 
Awe Code (Act XIV of 1683) daimid tlm pioptru. JF. Haim na*. dlMlkoud. 
and ke ordered to bring a aut under Loetum \u Anm or older n.!*, 
mad© in tbo case o! ili© other twolvo suiK iCiglmiutb imw .mi«H in pm name 

of the above order to lemver bis propmly, ami bo indukl as tUUmdimi^ not 

' ^^%tb^e(d©!endankXos. lami2)\HuAudkvn m Hun Xo. loH 

ot 1897jbtit also those vbo bad boon plaintifk In tbr hurhr nthi ^ub . ami win 
bad attacked the property in execution of timh drorw. it ni olHicf.H ilui no 
, amt woidd he against tbo latte in tknrfe^^^ no Haim hai h%m nulo in Up 
' ^fodswkicbtkey kadato^^ undrr ludmu 0 * thr Vml 

- ; trooednt© Cod© (Act XIT of lBb 2 ). 

suit lay agamst ibo MmimU {cihev thin Xu.. 1 mhl 2\ 

srrtion tM of ibo Civil 
^ bj mtrnn 278 of Hu <*ivi! Fro- 

m mtormkvo to tho reniedj by nay of siiih Ubo 
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(2) That the Court o£ Small Causes had jurisdiction to trj the suit. In sub- 
stance the suit was a suit for goods, though as a matter of form the decree might 
contain a declaration. A suit for the release of goods wrongfully seized 3s not a 
deolaratorj suit under section 42 of the Specific Belief Act (I of 1877). 

(3) That although the value of the property claimed by the plaintiff was 
admittedly over Rs. 2,000, the Court of Small Oauses had Jurisdiction. The 
plaintiff was entitled to abandon part of his claim. 

(1) That the plaintiff might join in one suit as defendants persons %vho had 
decrees against different persons. The right to relief was in respect of the same 
matter and, therefore, fulEled the renuireinonts of section 28 of the Civil Proceduio 
Code, 188*2. 

EAGHlTNATn MiTETOI) V, 8 \EOSH K, B. Ka^^fa ... ... ... ^66 

CIVIL PEOOEDITRE CODE (ACT XIV OF 1882 ), Sec. in 

t*yecif£b07i ^abject to mortgage — Bmt to set aside sale and for re-sale of projoerUj 
free from mortqage — Practice — P) ocednref\ The plaintiff, having sold property 
in execution of a deciee subject to a certain mortgage lien which had been duly 
investigated and allowed, brought this suit to have the sale set aside and praying 
for a re-sale of the property free from the mortgage lien. 

Held, that he uas not entitled to the relief sought. His proper remedy was to 
have brought a suit for a declaration that the alleged mortgage was null and void, 
and to have stayed the sale till the determination of tliat suit. 

Parsiiotam GiNEsn ... ... ... ... 7I>9 


— — 805 — Eanetimi under sce^ 

tmi ’--Guardians and Wcads Ait {VIII o/l890), Sees. 20 and 30 — ZX 
of 1864 — Guardian — Ceiti/lcated giitudian— Mortgage hij such guardian iOiPiotit 
Ooxtrfs permission — Yalidltg of such moitgage, 

See Guardian ... ... ... 287 

— Sec. 310A— V of 1894— 

Execution sale — Eerson whose immoveable propertij has been sold ’* — Prior 
private purchaser of p}Qpe7^ty sold in execution not within the sectloih'} A person 
who has purcliasod property which is afterwai'ds sold in execution of a decree 
obtained against his vendor, is not entitled under section 310A of the Civil Pioce- 
dure Code (Act XIV of 1882) to have the execution sale set aside* 

IUmciunbra V. EAKiniABAi ... ... ... ... ... 450 


— — Sec. 310A — Bight to applg 

under the section — OtomrsMp of land — Vendor and purchaser— Effect of contract 
of sale— Transfer of Propeidy Act (IV of 1882), Sec* 51.] A person who has 
contracted to purchase land, or an intorest in land, does not by such contract 
become the oivner, in equity, of such land or such interest (section 5 i of the 
Transfer of Property Act IV of 1882). Ho has a personal right against hia 
vendor or the assignee with notice of his vendor to compel the latter by a suit for 
specific performance to perform Ms contract : but he has no direct right over the 
land. 

Held, accordingly, that a person who had contracted to purchase certain land 
wbich was subject to nioitgage, and was sold in execution by the mortgagee, was 
not the owner of the land and %vas, ilioref ore, not entitled to apply to set aside the 
sale under section 810^ of the Civil Procoduro Code (Act XIY oi 1882)* 

Mahadbt t?. Yastjbev J. Birtikar *.* «*» ««• ... ISl 

— , — .... . . Sec. 310A as akinded bx Acr V 

ox 1894 — Actual reed pi of Bale-proceeds hj dem^ee-holder necessary to set aside 
a sale — Sah in execution of a dec7^eei\ The wmrds in clause (5) of section 3X0 A 
of the Code of Civil Procedure as amended by Act V of 1891— *Gess any amount 

B 1407— 3 ^ ■ “■ 
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of tlio sGoikni. 

A inocUmation n£ ilui for the m^iixYry of lU. S^'-D-O jviiaiii 
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undanit h A hA ham >hosni llut lha *E ]‘ i i hum ivm\«rl hy ilm 

fh ‘tee hohiar. !h * ‘al * touM t.m 1 n n >it|( , 
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, 51 10 ^ArhUird ha --0} c?en o/ 
t>/‘ wAih H itttihorkii to refer 


fofcTcnee ie tuhUridiuu^ 

^Frm'the>\ B} a JnugoE orA.i* eon^^entetl to iW the pUFmtUf tmcl (lefeiidant 
tlilbsmt. vcfiTi’uI in aihilrtu On *ni Em IBth Dctimher, lh98. lu the following 
January and Fehrmny t%\u nui \\eivlmiil Infoie the aihitiaior which were 
atbeiided by Uio dOfnXint end tlewn ni,?! 4 in^ eleik of Iuh then iditnnev, and he 
took an aefiye ])aii in iho pi oe^edin^-* .'^nh-e.pKni)> the dehnidant ehangod his 
attoraey and aK‘linol to pioee<d with tlw . '*hiliVtioi. tontwidnu tlut the order 
of rofotenee was illegd. inasmuch a no '■pemai aiiihoiitv in wilting was given 
W the partie'^ to their athnin v*^ to ohhdii the a’h r, tw r qnlied hj sutum 5PG 
of the Civil Frueedwre (’odo < \ei XIV of IBmI}. Jle took oni a Mnomoin^ io set 
aHide the order* 

MM (dismissing the summons) tint the uh^enee of a vaitten authority did not 
iimlidato the order of refwenee. 

hmmmAi a Ha^jbi* Winm , . 

— — — ^ 5 fh 1 — JVWa ri !hjhH{{ ioui 

<^Mrit(ibU iru$i — — ITbyhi khaitnshdkf MnliU\fft 

io ii'-^Trvhim’‘-Qm\irtH tiin tenUa “//A -Vikjhf fo — 

A Hindu huili a temple in honour nf the doiiy ^lui Pandmung, 
to which were athhed a and a Huhmtrt for ftteding tr.aellm and 

? glT^toitothe poor. For llio nmlnten.meo of tlm temple and fho fharlUa 
. conteotodwifeh ih he dedkiM cerialn properij’^ hy a doE of gift, tinder which 
^oftlsilMed Mms^f a trustee for life imd"np{unntiKl a pffmh to ?t<d m Km 
j |dc(i 0 ^sdxs in the trust. During Ms life-ilmo ho managed the temple lis pro- 
il k the deed. On his death in 18fiTj the panrh dia not iuko viiarge, but 
' defendant) assumed the management. Tim tomplo mxn open to the 


tomplo 

and five other worshippers of the idol lied 
pf ^Oml J?m<^ure ^ct XXV of 1882) 
remoTiug the dofoudmat from the 
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The defendani ploadctl {iaiep ^^?^4)ihat the XKihlie, reltgiotts 

and oliarifcablo trii«}i : that he was not a trusteo : that the plaintiffs had no right to 
sno, and that the suit was time-haired* 

Held. (1) that having rog ird to the fact that a eorbin numhor of the public 
had always used the temple, that there was attached to ii a dhannsMIa and 
that the surplus funds not lof^uircd foi' the s<n’vico of the Lemplo uere to he applied 
to feeding travellers and inaintaining a Siuhivaii, the inlontion of tlio roimdur was to 
devote the property to public, religious and oluriiahle purposes ; 

(2) that although the defendant was not appoiiiiol a trustee, yet by taking 
charge ot the endowment, and purporting to manage it as tein])le property, ho made 
himself a constnictive trustee, and was liahb, as such, to the btmehciatdos ; 

fS) that the plaintiffs were entitled to niaixitnm the suit under soefcion bJ9 of 
the Code of Civil Droeodure (Aot XIY of 1 82) ; 

(t) that the suit wa*^ not timo-baried, as uiih every fresh breach of Ihe 
constructive trust, or u henovor the direction of the Court wa^? deemed iiGcessary, 
a fresh cause of action arose. 

JUG-ALEISHOBG y. LAKSH^^IAIfBAS (550 

CIYIL PROCEDURE CODE (ACT XIYfOF 1S82), Sec. mi-^Fnt.tice---Aimid % 
defendanfs-^OhJections to decree Med 5// plcuntif — Suhseqaent witlich\mal of 
ih'ppeal — AppUeation hv plaintiff for learn lo appeal — fSafftcient cause — Lirni^ 
Xc^(A'F(^1877'), 6'ee. D. 

Pbaci’ioe ... ..,892 

bp ct (le/eficlurt f caveator) to exubilue witnesses 071 
eo77imhsion---CLiil Froccdilre Code {Act XTV o/1882), Chap. XXV-^Fri(otloe*\ 
Where a defendant (caveatoi ) applied for tho issue of a commission to examine 
witnesses, the Judge having regard to tho circumstances of the case and to tlio 
principles laid down in Benkui v, Greoimod ((I8b0) 20 Ch. D., 761-, foot-noto 8) 
refused the application. 

Mowjl y. Nemciuisj) ... 

COAIPAlSr\ &/u(res“^ Approval of t^xoisjee hp direelors-^ddath qjuwer of 
approi>al a fiilueiarp potmr — llesob tmi ofWti'eclon to approve offuimrfmiisfeh 
ultra vires,] By the articles of association of the New G-rcat Eastern Bpinnin^*^ 
and Weaving Company transfers of shares in the Company were sub loot to llio 
approval of the directors. On the 18th October, 1808, the direciuis passed a 
resolution that up to the time of the next ordlnarv gonar.il meeting the board 
approve^ ol all D’ansfers of shares mado by Dwarkidas {Shamji anti Ramdas 
Ko&sowji (two of the sharoholders) or either of them, and will transfer 
shares standing in the name of Dwarkadas Shamji and in tho name of Ramda« 
Ivessowji to their or his transferees without claiming any lion or raisinsr any 
objeetion.” ® ^ 

Held, that tho above resolution %va3 vUm vires aiul not binding on the com- 
pany. The power conforrod on the directors by the article-^ of association v/as a 
hduciary power to ho oxerelsed for tho bercilt of the conipanv, and could not ho 
ororoisod until the ({uostion of each tran*,foi‘ togidlur Vrith the names of the 
transferor and tho transferee was before them and they had an opportoitT of 
considering each case. 

^ JN jsm New Gee vi Ev^ieee Bpinxxkq- anb Weatito Co^inA^r 665 

OOMPROMIBE hj next fHeml — AppUeiftLoit io sit ashh eomproniise^ 

mpemUnp the decr€e~-Fra>ctioe--F}weorlnrc^ Civil Procedure Code 
{Act XI F ^1882), Bee, 462— — i&uit on heJiaJff of 7M7ior'^J)eercef\ Where 
a decree to which a minor is a party has been compromised with leave of tho Court 
granted under section 462 of the OlvU Procedure Code (Act ZIY of 1882), tho 
compromise cannot ha subsoctuenidy re-opeimd by the Court proprlo ^motu on km 
ground that it gave the minor less ptx'perty than he was entitled to urdm^^m 
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decree* Tbe moclefi m wlijc'Ji sncli m or lev ran f>t luipoiflied aio, at, tljo in^ht, 
camolyi l)j revir»\r or By 

■\^lEtfPAIBIUPl'V t?* HaiBAPrA ... O* f }20 

COMBBBIOH — Confession 'it oi fh aei tn^*l->^^A(hnhsihifif f/f>fm^honhfesBmh 

^!Bnidenc€‘^Vnrof evidenee mhm^siMc pt* ee emif 

minctl Tf 00 f ratine CaJe (Jet S of S^e (f) ), 

Bee fjYwmvf. *.*321 

I emicf? umft ^f'Ot!ts*---J(hnhsihttiij of (ot^^h^oms akhou^ 

conohoiaiive f oid^ nee — XVi»B nte^O imawf Fi**e( dun . 

Bee QhmwAL PmxhDn?^} **. *♦* ... Slo 


CONVEYANCE — Fntudidmf romuynec — (hnn'emee hi pfnnitffto dtfeai crcilk 
iors'^Suhst quent buit hi pfnhtUf A? neoeee pf s*^^ sdoa* 

Seolh%AV\t *•* \*. *.* *.* *.» *l €0 

00-SHABit5E — Moftpaijo hp oo i^hdnn of umf*miUd sktre-^Furliflon hnif ouhe^uent- 
hj hrott (flit hp other eo-h7iarer fo imk/t tnoiirjifyn 7wt a purtp^^Mmifjugid pio^ 
pc rtjf iff lotted to a hknxr other ihftib nfOrtfptgfjr^-^'Blgkfs of sucfi co-sharer^ 
FitHUion re-(ipened — Fnfud of inottgagoe and mortg(Ojee‘-^FaeiHhn* 

Bee Faethiox *.* ,,, *** 


COSTS— FOR costs — Inftinf femuJi plttlntif’^Chnl Fnwedure Code {Aof 
XIT of 1882). Bee* SbO— IJuiloss in exceptional casesj neltlier m liifanl; 
feinalo plainiW nor Bev next frii*nd otigBt to Bo requited to give secuxil^for e<^* 

Bax Poebbai u. Dlv^ti Mlohji ««« «•« ... 100 


CBIMINAL PKoCEDUBE — J urhje'^s eltanje — MhdircGtioti — OonfcssUhis — 

cd eonfessientis — Adinusihilltg of bueh confessions if khout cot rohoratiee evidence’^ 

TBe aceuf^ed vrere tried for imiider. 'I'he Sessions Jnd^e in Bis cBarge 
to tBe 3 nvy discussed the evklenee gemntllv, desciibiijg it as lerv poor eildenoe 
irBieB} stading alone, amount ed to notBIng. He uBo told tBe jury tlut» as 
regard-^ retaoted confession tlio law in that you aie to look for. corrobora- 
tion in independont evid^-we. If tliat supplies Mudi uonoBoiation that you can 
oonMently say, ‘ tbe confessions niunt Bo uBbolutely true, ’ you can act upon* tBaiii, 
otBemse iiotf 

Mdd^ that ike cBargo was defective. TBo Bi’!^sio^s Judge cuiglit to have 
summed up tBe 0% idoneo to tBe jury calling their attention ^ to the material parts 
of it, and leaving them to form their oun opinion on ii, instead of treating it 
generally* 

MeU, ?dso, that tho Judge Imd nusdireeted the inry, m there is no rule of law 
that a rottaotod confession cannot Be treated as evidence unless it is eorrobomted 
In materia particulftrs By mdepondent leliablo evidence. 

Qubix-Emebss Gakoia ... ... ... ... ...810 


.dBIMINAIi tJaOOE DUBE CODE (AOT X OP 1882 ), Bhcs. 207, 167 act 844-^ 
<f prisoners in police cmfody-^ Security fo keep the peacc--^MagJsirate*s^ 
pomrU demand suoh securitfj from persons restdlmj bramJ his locdd JmdhdiC'- 
Dnder soction 167 of tno Ooao cl Criminal Proeedimi {Act X of 1882) the 
lo^or wBieh a Magistrate can authoti/e tho dotoniion of the aceufeod m 
|Xf Ifte^ days on the uhole, including one ut more roniaiids* 

hnot call Epon a person residing Be;^ ond Ids local juiisdieilon to 
**■ J^ace within that Juidsdiction. 

In^re AhdnZ 11 

w% Mmnm matm 
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V. Giri/a (L L* B , 12 CaL, 133), and QneCfi^Mupi ess v. Engudu (L L# B., 11 
Mad , 98} followocl, 

Jjarjsjs ItosiiNAJi P. Jogldeae ... ... ... 82 

CBIMINAL PEOCEDUBE CODE (ACT X OF 1882), Blcs, 105, ZmSanUion lo 
prosecnte — Bevlbion — Sessswti Judgds powei^ ta review hh ordei in proeeedmg$ 
tohexi to revoke Htnctlon*'] A Sessioiib Judgo, Eaving once refnacd to revoke a 
eanotion gianted by a Bnboidlnate Court under section 195 of tlie Criminal 
Procedure Code (Act X of 1882), has no jiiribdiction aftei^aids to review his older 
and set aside the sanction. 

An application to a Sessions Judge for revocation of a sanction granted under 
section 195 of the Code is a criminal pioceeding in revision. Any order passed 
iu such a proceeding is final, and cannot he reviewed or revised hy him, 

Quii.KN-EMPBnSS (tAKBSII ... ... ... ... .M 50 


— Seo. 423 — Appdkite Court — 

Poivers of appellate Coiat to cnJmice bcnfence — Senfe}ice‘-—AUa^atio^i of stnteme*'] 

The accused was^ convicted of ciiminal breach of tiast and sentenced to nine 
months’ rigorous imprisonment. On appeal, the conviction was upheld, but tlio 
sentence was altered to one of six months’ ligorous imprisonment and a Sne of 
Es. 1,000, or, ill default of payment, three months’ further rigoroufe imprison- 
ment, ^ The accused applied to the High Court in levision, contending that the 
alteration of the bcntcnce amounted to an onliancoment of the sentence beyond 
the powers of the appellate Couii under section 423 of the Code of Criminal 
Froceduie (Act X ot 1882). 

Meld, that there as no enhancemenl of the sentence, 

Queen-Empress v. Elirl ( (1894), 17 All , 6?) distinguished. 

QtFEms'-EMPBBbS iK ChaGAN jAcrAKKATIi **. 439 

— Sue. 188 — Jfalntenanec — Mas- 

hand oLnd wife — Mamienanee order obtained hy a uife against Imshand'-^ 
iSuhseqmut decree for restiiiit ion of conjugal rights oUahicd hy husband — Bfect 
of stick dec'i ee on frevloxts order of ptahiteiiance.^ A deoieo ol a civil Coart for 
restitution of conjugal rights supersedes any previous order of a Magistrate for 
maintenance, if the uife should persist in refusing to live with her husband. A 
Magistrate ought to cancel a previous order of maintenance made hj him, or rather 
treat it as determined, if the wife hailing to comply with tlio deciee for restitution 
lefuses to live with her husband. 

JjyjBBBULAKlDAS ... O* ... 48 1 

— gxics. 523, 523j bU-^Onler 

to restore posses^sian of inimovcable pi op>ertip2 An order made under section 623 
of tlie Criminal Procedure Code (Act X of 1882) xestoring possession of immove- 
able property to apeison who lias been dispossessed of it hy ciiminal force, is an 
independent order and may bo made subseqnentlj to the date of the conviction 
of the offender. It need not be made at the same time as the conviction. 

The Case contemplated hy section 522 is that of a person in possession (the 
complainant) being dispossessed by force by another person (tbo accused) and 
the flatter being in iiossession at the date "of conviction. In such a case the 
section gives the Magistrate power to order po'^scssion to be restored to the com- 
plainant In the case of a proper order, third persons could not bo affected ; if 
they are, the order is not thereby necessarily invalid* Clause 2 of the section 
gives them a remedy by civil suit. 

On 27tli September, 1897, complainant charged one Eavlo with criminal 
tiespass under section 447 of the Indian Penal Oodo (Act XLT of 1860). He 
alloged that in the previous July Eavlo had entered into possession of the land 
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au4 sovwl rbj ti|'oii iu anA n la tb" jUMutli tA Si’iHaifilioT, l"S|f7, ho 

(ik* eoiiipkiiiant) wci^t tailu' liaLE h’.'Vh> lia'I tam^nllrAst out k; f‘uni uiui rf^fnsod 
io racaio tlie land On i\m 1 7th Xo»‘t>wl«n\ 1 NUr. flia ra wa.^ ]a»‘ard Ky ?hoTliir»l 
Ckf-a iMngiHlraio, -v^lio fon\ioU^*i Havlo ilw oilVuu^ dvM'^z^ d- 

On tlo' folidwln^^ day (1^1 h XuV^nahm* ilso^ iHmud.jujnni apfdaA In 

tlio Ma.uititndo tindor .-£ ('fbn htf2 ♦»!' ^ili” t*u»h’ ni'Cnnunal Imv lAal K of 

IHHi!) to k‘ roFi on <1 i»> po-M’*>‘A'5n ol‘ tho I.ohI aod of flat ta'op*% Tho 

Ma,ui‘‘(rafi' t>rd‘n‘(l |m-H(»h>ioi! of 0u» 1 *’'■! to l(' ro*!»tn4 to t1o‘ ooniplaiiwitE Ivni 
attaelied the croph niulor t‘ha|der XfA i 1 t)f tia* fniaiiuil Ernmlnte 
Tiimmpon <aio. Vu^afi ini-nv^'annl and rlaiojod th?M*5np- as having hei<n Fown 
hv lamaelf. lib ei.thii oa*«» dii.;dhnn rl, an^l flto tnop ^ ntM*o ortlon‘4 to he mjU ami 
tlie procetitls tTeililuI to Oovtininein nniler s»ethmr> hJ** ami h'it ef jhe Uods 
JJrffl^ihii the ordo' made hv iho un’stmn* amlor PoHion o:j:* reHloring 
p08^£Won ol the hniil to thi' compianauJ had. ] t "an e \i dul n**! appear that 
tlui {dYonee oibYliich the juH'ie! ti Me - nb.rn*.! ve.^ am mltd m dh eiiuAiial foieoj 
and that tiie di^]ke *<‘i-uion Mus due the ir^o of ^ne]l tojv<‘. The fiIr*aHl mityy 
foinplained f*f had tahen pliU'e hi July, lSh7- mam ^ d ihen took ]n>M*e?iMoin 

and in Hepteinheis halng th"Ti >t ill in m fondhlv Teshf^dtlie nnuiplamiiut 

Mheii k* attenqdcd to ent-T tip'O! >le i‘fsd. Tlje eninplthiant. kav4a(‘r, iiid not 
c]ua'^*e the ae<.ui:^m vith tli*^ a-Mni’i. Inii with ilie tn-N]!.* s Mhudi h.tid t iken plaen 
in duly. It k onht %\hen the 1 cinei Ilf I* oi crixnmal force kadbj to di‘'pafisef^sion 
that an oidor niidcr sort ion drj (wii k* mads 

ahis that t lie ffi-doi* under M-ithean 5:^o tmdt/il. v-iih leforencoto 
the erujts nvu> ilIyL.al. d’he crops Men* not property in TOpuid of wlucli the 
olTcnee wjiM lOunuHtul, nor t\eivthey uwd in tho c*onimiBm*m of the oOcnce, 

They wcio nor '-uch pix-perly h icdemd to in seotlon ul?, r»2:5 or 5:14 of 
the Criiiiiuai Procedure Code* 

Jfdd^ also, that tlio Thlid Ol.^ss jlaohstiute, such, had no antliorit}- to make 
an order ui ulor sect ion 52 } . 

X All AVAN £\ ViHWi t.. ... dOi 
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‘ of' A'-re ^ C'O./J — Parol 
.'^ocihm 55:^ of ll.e ChKk 
toiijsjdv to all c.mf'-i in ^shi{•h 
It aiplhs-? 10 oium- 


CKIMIKAL PROCEDriU:: rnlu-; (At7 A 

josftlou iioi utfuuJ by Uo — A^nhit- 

enJidencc admii'fiUdc to th '’/“r/fC 

of OmEiBairrocednio (Act X nf i-' inuud^ d 
Uio diieclions of the laM' have n<r hcen lully ceirpli* tl n ilh. I 
sions to comply ^Yith ilio law^as well t<» inl'mclien •< of ik* 1 ,va, 

Queen- P tiq iVi ,s'S y, Vi^rina Unbaji { (ISiU'r.p/l Horn.. iO'd hdluned. 

M j!\arayan Eai v. Qiic n-bbu^ r^ . IVOih, Shj' dis'senicd fion.. 

The neensed waa charged with inurdns At the trial n confe-^'^lt n jiiaclc hy him 
hofoto the committing Mitgistiaic vns tcnchnvd in cvidcnoi agakst him.* The 
Sessions Judge rejected ile^ coiifeAn^ii as luadnusMole, as h did not be-u* the usuk 
or Signature of the acensed, uneV as th-evo Ma^no utlua* leliabk i.videmie to bring 
home tile charge to tho accuHcd, ho n us aennlitcth 

^ .iirshi?, revorsmg the order of acrinUtah tkd tlumgh the record of tho conks - 
Rion was inadmissible, paid evidence could hegiron of tins terms uf thti confession, 
and those terms, when provcrl, might he arlmitt’Ml ami used as t ^ icIeniV' agtiinsl, tho 
aocitscd under section o33 of the Code of Ovimiual Prucoduro (Act X of 18^2). 

. A ' Tho aecusod thereforo, ordered i o he retried* 

... ... ... ...231 

: So—Canvidion <?f 

sen^^Juse o%lg io Im passed such cases--- 
■' Po* .a«*-^.Z^l^#t860A6V. 7ia mcroapsreoii 

XU drdoh tokQihmit and thoftj ha may ho charged 
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wiili, and v;ouvlct.ed o^. oaeli of ilio^o ori'enc.}s. In awarding' punishmont nudor 
tlio provisions ofc* section oE th3 Indian Poual Code (Act KEY of 1800) lEg 
Conrfc slxonld pabs one sentonce lor citlior oI tlio ofloncori in question tind not a 
tstiparalc one for oaeli ollcnce. 

TJF in MU'h a raso two svnifcencos are pas'socl, and the aggrogaio oC tlioso does not 
Gx(,oed tlic pnnislnnenfc provided by law for any oiu' of tin olVenoes, or tli-^ juris- 
diction of llie Oonrt, tliat would bo an iiTogubivil.v, and noj an illegality, calling 
for ilie inieriVreTuv of a <^*mri Aiipeal or 11 'vision. 

t)i-L(:N-l'hii’in-xs e. AfiLu AXn -Vrsivui.r^ /\.Xa(|i: . , T0C5 

GIUMIXAL PiloOilhUJiK CODE lAGVY OP 18''8), Sw'.. 2(19, Cl. ;3,axd r507 

— lun; -^Tri tl h>i Jfnrif of a,} olh^uro inahle trVih th ai>l af o v.s>-.v. oi's — L^ntcttccf] 

The a'vused was tri d 1)\ a jury on fair "bivges: (li i'urgt rv, (2) using a 
forged documonl, (‘1) irlinhiai ini'sipjuopriid i-ni. and ({<) aitoinpting to mo n 
forged d(»cumont as goiuiii'. 'fbe jniy ivinrneil a unauunous vordiet of “not 
guilty*' on all Ibo obarg's. 'Tlr) Sessions Judge agrojd with llie jury in thoir 
verdict on the Isr, 2nd a:id -itli cbxrges, but h) dilUrod from ilieni on the Jid 
charge, whiib was erimlu'd mlsipprnpnation. This olfence was not triable by 
a jixrv and ougbi. tlureforo, tnuhr claubo ?, of section 2i)9 (d* the Cxuiuhnil 
Proceduie Godo ( Act V of l8i)S), to have be^u tried by Hio S»‘Ssions Judge with 
•1110 aid of th(3 jurors as ab^^. ^ •.oi’s. Xeverthclitis the Judge looL the verdict of 
the jury upon this charge, and ditteiing fr-oiii it. relVucd the case to tho High 
Court under section .h>7 of the ( lode. 

I£fJd, thai, although the proijodure of the 8obsions Judge was inogular, the 
trial bv jury must bo accptel ,is legal, and the case as one that could be 
referred to tiio High Comt nuder section of the Criminal rroccdnro Code. 

QrEnx*EirPiir-:>s />. J]'\u vM hAPanirvi ... ... .... ... G96 

— — ... {<MC’ '^fn—J\(rdon fead^ived 

io one of the — 2Vot/ of approver for non-faljdmenb of the 

condition o.h idach pardon r ait urcred—J^rac^de.] ’ X'o action' eau bo taken 
against a person who ]u= accepted a pii don for broach of tho condition on whicli 
the pardon Avas lend-utnl until after the CAbO in tlie CourL of Session b*is beou 
linisliod, and tlion liis trial shmiM be coiamonced i/e novo, 

QuKEN-EAiriiFHs PiiAU ... ... ... ...493 

— — 312, Gl. 4 — Evidejico 

Art (T ry‘JS7*2j, 18 ^ — Era dice — Frocednrr — IVUna^s — Accused person 

hip as toUnesscs atlivr accused persons churtitd v:iih Jiun and oicattintj a separate 
trial for samt ofor'e^ 

A'cf) PiiAiTitu: ... ... ... ... *..213 

‘ " ' — Sec. 7/57 — Pleader— ^Ap- 

point uvoit of a p^radvr to ticf as /^r ^hldoirp Af/o/^strafr — Ap pohdmoit not fur- 
hidden Inj the Codefj Tho appointment ol a picador to act as a Uilagistroto is 
not forbidden by section 057 or any otlmr provismn of the Code cf ('Viininal 
Proeoduro (Act V of 1898). 

After tho Criminal Procedure Code of IbPS had coiuo into foive, a practising 
pleader was appointol to act as a Pr-sidency Magistuito. On Ids appointment 
ho gave Up piuclising and vas not practising at the time tho aiviibod vas tried 
and convicted by hun of thoH.. Tho aueusod applied to tho Higli Court, in 
revision, to quash the conviction, cn tho ground that the appointmont of the 
MagistiMte contiavened tho provisions of suction 557 of the (Jodo of Criminal 
Preoeduro, 

HtdA, that section 557 of the Oosle does imb deal with appomtincnts, and Lad 
no application to the present case, as the MagistTate 'was not pi’actising at tho 
time the accused was tried and convicted. 

iiv JlVANJT Abahji *** ««• ««• 4i 
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Ptige. 

’D’EATll-^I^mimpHon o/---JSmhnee--I^iHil net (I of 18112), Srs 107 ertf? JOB- 
JPersonnot heard of for min 

ETii>£>tn 296 

DECREE — Adfiihiisirator Gph, rfil’^Ad minhit ai^a fn tu wf* 17 

and 18— “0A?fr toudlcA as'i* i'-—* D( ( r* e tapdi^sf dt f*t u^rd* iutati* jfa'^^Pti pritjT to 
Bueli ordt r — J ttavkou ut nfpoi t nf dt i 4 i^s» r/\s < ff* nlf)^ to nhove onh r — 

Claim of Athnhdstfidor U*fnu*(d to tkid tf ifttofhioti (ndftnr* 

AinnKisTiUTOB (?*KKf lur. .** * 4:18 

• 0 ird 1? roppiluvc Cudi •DfY/v* uoi uooardiiK^ 

to 2 o>i^ — iSuhdJntial fdh'Pt* of jodh* -^t nif if rt n*'t # undit * einforduiar^ 
jumdkihiif 

Small Cif’M OoruT ,.* ».* *.* 8;14 

QadI Propvdari Code t \>t XfV of X.r ^Al^Jpjfdkaihn for 

m^f’eulioji hi one of st mnd jio at dau r* dioldt t s — A p^h al F met tee* 

See Ewxtnms" ,,, f^ 2 u 


— !Bx-parie deeree’-Appeattinee qfpari/i --Appearanee hp phmler or re* 
eotjnhed agent-^-Appcanmee anlp for purpose of upidpiui fir adjinmmont^ 
Ciml JFrocahfre Coih {JA XIV of DBi). Seeh\ 100, 11^2? 108— 

Frewlinc^ StnnU Cav.se Cavit Aet OH" af 18s2\ See. "M^T)imUsul for 
default — Remedj} of phnntif — j A etdt and cross'SuH 
between tltesaiiwpai ties Mere oil tlie board for Immng on tbc 20i€ Aprils 1890, 
On that t% A, tbe eoimsel %vKo was inst meted for tbo defendants m tbe first 
smt and for tbe plaintiflfc in ilia second, wm Mmlh to attend, and B, miotber 
oonnsel, held liis brief and appeared on bi*^^ bebalf and applied for two month*?^ 
adjoiunmcnt of both suits, Tho rmniiin of his clients was then in Court. B 
was tmable to state wliai w.ih the defence, if any, to tlio claim 0 ! the x>lalntiffs in 
the iiist suit* The adjoiirnmoni was lefused and^B said he withdrew from the 
case. Both stiits -were then ami there disposed of, the claim of the plaintifis in 
the tot suit being doi rood, the sctond mii hemg dismissed i<»i* nou-apx>eai*ane 0 . 
On the 7th May loHorving, an application nas made fur a 1 e-hearing oi both suits. 
The Court, regarding the decrees as e> parte deireos, giantid ix^imle f or a now^ 
trial which was made absolute. On appeal to the Full i‘onrt the matter was 
rafened to the High Court. 


Mdin that under the circumstances the suits wine to be consideied as having 
been disposed of undm scctionf? iOO and IU2 of tho Civil Procedure Ct>do (Act XIY 
of 1882) respeotivelTj and that whc4her 01 not they, or oitlier of them, feE uitiun 
the category of contested snits^ as detined by section IIB *4' the Presidency Small 
Cause Courts Act (X Y of 1882), the lemedy nndu* section 1U3 of the Civil Pro- 
eedute Code was open to the plaintiils in the 1 ross 

/Where on the day fixed foi hearing a party is piesoni in person merely for 
me purpose of applying for an adjouniment which K refimod, he must bi/taleii 
^ j ^ meaning of Chapter YU of the <*ivil Froeedino 

Code* Tm party has appeared in penson. The purpose for uhioli hoap|>eaied} 
or the action which he tooK on appearance, are inmiatorial* 


s But the party is absent and an application for adjimmmont 10 made 
on m oehait by a pleader who has no other insiruetlons, and whose functions 
; .f?r adjournment m refused, In that ease the partv hm not 

i I^Fared wifehm the moaning of tlie chapter. 


. ? here tha pleader V ho appiie:, for an adjournincnl i& ae< ()m|;ani'*d by a rccog- 
» ' -J?®?! pa-rty, but the latter niiiCiOr makes ary eimlu-.iiion, nor clw),s 

, .act, tho question IS to appear and in iaC, do.js apocar for 

. ' section 3t: ot iho Civil Pioceduve 

. ihat sodhon IB merely pemussivo and enabling. If tbo recognised agent 



GENEBAL INDEX 


xrr 


although able to do so does not think proper to conduct the case on behalf of his 
principal, his mere presence in Coiirt is not an '^appearance ” in the suit. An 
appearance may be made by a pleader or a rccogni/ed agent: but the concurrence 
ot the pleader or agent is essential As soon as lie ceasos to intend to represent 
the principal, the latter is umepresentod. 

Section 2S of the Presidency Small Cause Coiuts Act (XV of 1882) does not 
preclude a plaintiff whoso suit has been dismissed for default from applying under 
.section 103 of the Civil Procedure Code (Act XIV of 1882), to have the order oi 
dismissal sot aside. There is no inconsistency hetueen the two sections, A 
p'^aiti tiff whose suit has heen dismissed for default hxs two separate remedies tinder 
ditferent enactments. If ho chooses to apply for a new trial under section 38, 
ho must do So within eight days. If ho prefers to apply for an oiffer setting 
aside the dismissal under section 103 of the (hvil Proeeduie Code, he can do 
so within thuty days (Limitation Act XV of 1877, Hdudule tJ, Art. 103), 

SoOHDEBLAL v , UUOEPIUSAD,., ... ... 411 

BECEBE — Kr-pmie dao^ ee — Civil Frocednre Code {Aci XIV ^1882), Sec» 108-— 
Small Centre Court — Satisfaction of the decree -^Application hp defendant to mt 
mi do decree.'] The fact that an ex-p>aTt€ decree has been satisfied, does not 
disentitle a defendant from applying to the Court to set it a&ide under section 108 
of the Civil Procedure Code (Act XiV of 1882) 

Sendoolal^. Kishobilal ... .*.716 

BEKKHAN AGEICULTURISTS’ BELICF ACT (XVII OF 1879), Secs. 3 
(z)i S3 AND 73 — Aep IcuUvnst — JPlaintif pioved or admitted to he an agidcultuAst 
— Aipeal-^Special Judge — Junsdicti07u] The plaintiff alleging that she was an 
agriculturist sued for redemption under Chapter li of the Bekkhan Agriculturists* 
IColief Act {XVII of ]879). The Subordinate Judge rai&(d an issue a^ to her 
status, and on that issue found that she was not an agriculturist. He, however, 
proceeded with the trial of the case and on the ment» dismissod her clam* She 
thereupon a])plied to the Special Judge, wlio took up the case in revision^ 
reversed the decree of the iow’er Court, and passeil a decree m the plaintiff *s 
favour, holding that she was an agriculiuiist. 

JSCeldi that the Special Judge had no jurisdiction. The Subordinate Judge 
had found that the plaintiff was not an agriculturist. Having done so it must 
he deemed that he went on with the trial only in his ordinary jurisdiction, and 
the decree passed was one not under Chapter 11 of the DekkLan Agriculturists* 
Belief Act, but under the general provisions of the Civil Pioceduro Code (Act 
XIV of 1882). By section 53 the Bpecial Judge has jurisdiction only over 
decisions and orders passed by a Subordinate Judge under Chapter II. 

Per Pabsons, J. It is only when the plaintiff is admitted and proved (not 
merely when ho claims) to he an agricultuiist that the Court has jurisdiction 
to try a suit under Chapter II of tho Act. The question of status ought to 
be raised and decided as a preliminary issue. 

Lakshman ». Ramohandea ... ...321 

... — — — 

Oiml Troced%ire Code {Act XIV of 1882), Beo, 57 — Junsdiction — JPmctice — 
Procedure win n suit fled in icrong Court] Tinder section 11 of tie Bekkhan 
Agriculturkls* Belief Act (XVII of 1879), a suit in which there are several 
defendants who are agriculturists may be instituted ami tried in a Court within 
the local limits of whoso jurisdiction any one of such defendants resides and not 
elsewhere. 

Where a suit was brought in the Court at ITaveli, the plaintii% alleging that 
some of ^the defendants who held lands within the jurisdiction of that Court 
were agriculturists, and the suit was dismissed heeause those defondank wore 
found not to ho agriculturists* 

i 1497 -hI - 
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JleMi the i^rnper piueo^liue in be ath.pted in btieh a ea-o \,as rm ii» 
tli 0 suit, hut to retain the plaint bn proboiiiation to tia* propel Coiirb 
L\i>hui llua 

mXKlLm AUUTOCLTnOOTK’ imdKV Acr fwn of Istp)” Krv. 4 i*I 

AijrarnentJdidvfifkrsttthmtuhC heiman^fi u dune Difeidt /;/ of 

-Jji/Jetdihi le mein dueu ahsehii. nedieSt^idlmi 
B^oflrn)iJ\eef-Pe>^P //// Jrf | / / V KTTuM/o 

if Jrf If.J j On iho ;:iKi (Jelohei b^^lO, the p\ynOll and the ddiialud t^nttiul 
into m anu .iMe a';io nand lub-’o a Hinnliabii l^r paMiaml et a m of* a*** MleM 
(Itio to the itm.b rh> aimtiil hmnts Th ,e^ie^neiii w.u fnv. .hViIh fho 
Court on the 2 K^ Oto‘iiihei i of, itj h) uiahn Mtilai 14 of tli » Oekkluii 
Agriculiriiists* lli'_n( f \(1 (A.l KX II (if I-.? 't HU'^nlt Luhi.,' 1 ....n u ij, i., tiiu 
piymuit of Uit' m 'ivlmoiit-, liio In .t ol ^Giu'li 1 .. chko u«im)u tl'*- JoUi ,l.,iiU!iv 
18 aiiu ^Uiieh aOu uas u if pi d, the phuntilT applied for e\e etidu bv *-nle af 
tho luarigaj^ed prop m. ’’ilr^ appheiiaai n ide mu the Pili H ptoniljer, 1 s<l 7 , 
am 4 \^ab strn k cdl the *de lor some Immel dc ba’t on tht^ IHli NiaetnlRr IsO?, 
hulmiuoutly m ilte Inth^ Iktiih i; the pUinfiP, luvln- applkd for an coder 
absohite for Uiuler bettion ^0 oi |he I’lntibur <if Pioptudv AH (fV of 
quesfeiom arcm as to the aiiplieilnlity of the seelnm to asfivements tlh‘d in f knirt 
tmdor sect^ 44 ot tho Dekkhati Agrii-ltinsb!.’ iUdiof Aet and as tc* iiiuiiatioin 

JitAh tl^ iilul nialer seHion 14 of the JhkUum AL^rieiib 

tunsts liolief Aot* it relatiiij^ to ‘-ale ol luoit^a&^oil propei’t'\% are .suhiOiit to the 
proy Bions ofFertiDu of tho Transfer of Piopaty Aet of ISvl! 

( 2 ) Artiole 170, Pahednle iJ, of tlio hnnlbuim Aet (XY of 1877} applies to 
applioaiions under feoetion 811 oi the rjanf,K*r <4 Propel ty Aoi* 

.HkW, further, that in the present eabo tho application of Septoiahsr 1807 
fchould he treated as a ^iep ni aid of e 3 i.iHnition* ^ 

Bmxqxwx:^ h\ixA'^v ... 

DHAEAM— 5e2rj«’s{/oj> l>hwim~IAmUaiion~IjmifMtio,i Ad (XVoflBm. Secs 10 
aa^ 28, Ads. 120, 141 uml 1 M— mU—Eouhi ha w. J »>ew. au 

See\\iu. ... 

m^O^<m~IlusUwl anj Dhwcc AtKir uf 1860), AVra. 1 “ auA— 

2Q--JJ&»re for mllifif oj mairtaij^—Cuafinnalha ly ijir !!l(//il'oi'd~Time at' 
c^matei— Prao^itv— 'Undi.r the Indian Divowu Act (IV of 
1809> ft dacreo for nnlUly of imuiafro mad.* by a Bishkt Couii i.innot be eon- 
nrmed by tbu High Cimrl liufotu the expiration of s-jx month', from tho pro- 
nouneing thereof. >■ 

... ... ... ...460 

lASlMENT— CKStosjar^ riilMs— Custom of huriul— Local Hidom~]l!<t7if dnimnl 
o^_a certain section of Mulmanjlan\ fo bf’it; ilttlr ,fuid m a cntiuii hn-aHiii— 
of lunal.} Whuro a certain section of (he Slalnnncilan eoinnnmitv iind 

been for many yws m tho habit of ku’cing their dead n<‘av a dargi in plaiiiiitl's 

mn, and tho plainfciil snod for an iujtmetion roj,tmiiiiug them Horn usoreisfo" 
tnw right m fobnie. " 

i elahnod hy tho defondants rva-, not an caso- 

'* !;a . V conlmed to a limited d.w of peraons - 

I SIa tras Buffieiunny oeitain and reasoimWa to hoiw - 

4 ^ as a mm local custom* 

il ESrLfi ^ ^ BbitiiIhoa.^'Pa i>m «>» ’•* ... ... 660 


n 1 ‘'OinicGiGa M'iih tiKi o\Miv,rr4iip of jiuv land, 

1'G^ Lieoubc rights use not izeiicra'ls 

^ conWthc license gmntodhi 

i I I .r • once ebtabhuhod fdlo\y,th© propcri}-. 
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Tho plamtifF claiBied and pxoved a prescriptive riglit of ii<5ing ccrtam lapd 
belonging to the defendant’s mortgagoi* for a part of everj year for raising rice 
plants to 1)0 afterwards transplanted to liis own land* 

Jhld, tliai the liglit was clearly enjoyed by tlio plamiifF a, ovnicr of some land 
to ■which the young lico plants woi'o iransplaiitocb ood that such a right, so attached 
to plaint ill’s land, was not a license but an easoineiit of the nature of <b 

Scnbuabm d. Jayawaki ••• <*•« *.* »»• S07 

EASEMENT — RUjM of way — Oliange of k e--TniIitfji JSiuxmcids Ad (F of 18S2), 

B({\ 2 3 — hioiease of servUiidi ]’ ITiidcr section 2o o£ the Indian Easements Act 
(V of 18'^2) a right of way enjoyed for agiiciilinral ptuposes niny bo used for the 
purposes of a factory, provided no additional burden is thereby imposed on the 
snwient heritage* 

JilsANa 2’* Whittbh 4 ., ***£95 

EVIDENCE— <7(>a/m2<??2 — Confes^lod mt dgned hy the accused — AthnksihilUy of 
such confession — Tmol evidence adrnisnble io f)ove the terms of the confession--* 
Crhninal Pi ocedxire Code (Ad X of 1882), Bee* 513*] 

The accused was charged with nniider. At the trial a confession made by him 
before the Committing Magistrate was tondoied in ovidence against him. The 
Sessions Judge rejected the confession as madinlssible, as it lid not bear the 
mark or signature of the accused, and, as there was no other reliable evidence 
to bring homo the charge to the accused, he was acquitted. 

^ Ilehli reversing the order of acquittal, that though the rccoid of the confes- 
sion was invlmisoible, paiol evidence could be given of the terms of the confes- 
sion, and those toms, when pooved, might bo admitted and used as evidonce 
ajjamst the ^censed tiniler section 533 of the Code oi Orimmal Procedure {Act X 
of 18S2). The accused wa^, thcTofore, ordered to be ictxied. 

(Joeuk-Eaipelss v. lUanu *.* ... 221 

’^Confessions — Ilehm'ied confesuons — AdvAssMUiy of such confessions 

mthoid 00} rohomlivc emdcnce — Orimmal Frocediire. 

^t{? OiiniiNAL Pbocedure *t. B16 

— ^jjJddtdcc Ad (I (f 1872), Bu\ 32, Cls. (2) and (3)— Peed-— 

EceUafs in deed — I>cscri}7tmi ofloimdunj — ^Idiement against pecuniary orpro’* 
p* H targ interest ] The plaintiff sued in 1808 to rcuovor po»sosbion of certain land* 

Tlio defciidantb dcniocl the plaintiff’s title* The ]‘)laintiii’ tendered in evidonoe a 
registered moitgage-deod of adjacent hand e\oaitcd in 1877, which set foi'th the 
houndaries of the land comprised in the nmrtgage, and as one of such boundariog 
referred to the huid in question as then belonging to tho plaintiiT, At the date 
of tho deed there was no litigation existing between the litigant, and 

at the date of tho probent suit the mortgagor was dead. 

IMd^ that tho statement in the deed was admissible under clause 3 of section 
32 of the Evidence Act (I of 1872) as a statement against the pecuniary or pro- 
prietary interest of the mortgagor. 

NmoAW’A <0. Bhabmappa «•« »t« «•» **• 68 

— Evidence Ad {I of 1872), Bees* lOVajicnoS --JPerson not heard 

offer semi years — Fresiimptmi of death — Adoption — Validity of adoption* 
depending on vdiether natural son allcc or dead — Onus of proof— Deed or mil 
Conferring esiaie on a pencil described as adopted son— Mes Judicata — Former 
decree in favour of plamiiffi hut issue as to adoption found against him— Mo 
appeal opm to plainhjf against that findiugf] Death is to bo presumed, after a 
ceiiiain interval (seven years) ; but there ^ is no presumption as to the time of 
death. If, therefore, any one has to establish the xirecise period during these seven 
years at which a person died, he must do so by evidence, and ean neither rely, ont 
’ the onehand^ upon the presumption of death| nor, on tho other, upon 



XXTiii 


GENEBAL im%X. 


utiatico o£ life. There is ik> prosumptiou of ikii hmimt a person was alivo 
in iB77, tlioreforo lie alivo hi 1S78. 

One Shankar died in September, 1^7''. letYinij: a uidnw Bfn«'nlvu. The rear 
hefoee his death Ids <mlj (IblaK a tdnld «>!* e*rdii u‘.*us had Idt hr* hosiw 
and %vas never heard of apjaim A fen d.Ur. heha^^ hiN tleath, ^hatlhar ado|duI 
the plaiiitiff {his nephen) and oxeceted a (Bm! ah’piioiK \\]mh *v|ftn‘d that he 
had no hope that his '-on Bala nas aare, and that h huh then lei e, udoptul tim 
plaintiCF* ^nie dt'ed fmiher norinred the plaint ill U» he ihe fmiv t of all HhaikarV 
proptniy witiudi the rights of a ratnral hnl pirnnlul tint, in ihe inent of 

tho lost son rehmung. he shoidd have half, in 1SP2 the pLnutiiT aa Hkmkur s 
adopted son hronght thi'^ suit to ieeov«’r sonm ni ShanlarV |nepeit\% niaeh nii'i 
in the hands of the defendant*?, vho elaime*l it m MuiikarV heu^. Iliey 
idm) impeaekid the plafntiirs adoption. 

IleM that, in order to recover the prcfejiy as the adoptul son of Shankar, it 
OB the plainlift to prove a \'did mhipfnm* It ^^as a eemdition prevedent to 
prove that, at the date of tho adoption, ShankiH* nithoul a som li was, thoro*^ 
fore, for the plaintilT to j^we that ikda luih then dead. There was at that time, 
BO presriinptioB that Bala was dead, and there k iiig no ovkience on tho point it 
was impossible to say ^i^hen lio died, or comse^piently that the adoption %vim valid, 
MeUs howe%'er. that phaintiif %vas entitled to sneeeed as doBeo nnder the deed 
of adoption (Exliihit A). It vas oleailr Hluinharb intention to give the estate 
to the piaintik as being his ailopted son. But if the adoption %vas invalid, the gift 
had no ehect. The onn^ kre was on the defendants* II was for them to show 
that B,da was at that date alive and the ndtiption* therefore, iin%alkl. That hnrdeB 
they had not dn-charged* and the plamtiB, theiofora, wm entitled to a decree* 

Per f AKRA??, 0. J^i-^-Wheru a cler-d of gift or %ull coufern au eskto upon a 
Banned porfeon, beeaiise he hlk or by re.r-on <i£ his illling a certain character, he ia 
entitled to recovor the estate wit.|iont adlunatively "i^roviBg that hedilssiich 
eharacter* The of pioving ihal he docs not hirtlrn character, which is tho 
reason of the gift, lies upon there -^dio di'-pute liis claim. The whole question is 
one of onm of proof. 


The plaintiff had previously sued one lui'-hnaji. tlie father of tho dcfcndaiiis, 
in another suit (No, sot uf IbHft) fe 3 ecovor i ei tam other liiuK. In that suit it 
had been held, that tho pluintilT vas not the *»d()pled r^ou td Sluuikar, but that 
nevertheless he uas entitled to reeovtr the hunls '-ued for, tat the .stiengtli of ihe 
’aWve-stated deed (Exhibit A), and u de‘*ree \Mi> pa-ijSi.d fiij. the plainiiti. 


. __ as to adopliou in til'll suit v\a*^ not ?s syWm/fn in tho 

present suit. In the former suii ihe piainliif it'etwend npmi the <leeth He 


Meld that the issue 
jj resent suit. In the forme r huit the | 

could Bot have appealc<Hrciu Omdeenv which v as in his hdmir, nor could ho 
uudextlie Civil lYocedure Code (Act XIV <if l8Bd) appial from fhe iinding upon 
the adoption issue which wa?^ againsi him. Upon I hat hhiie there hud not been 
a final decii^on, 

Banqo Babaji u. MtiniTEprA *,* *,,296 

ACT (I OF 1872), Ssc. 02, ITiutifeO Tmrer o/ 

fiSmt i(> set aside mh under qf roptise %' marifjagtc to jpostjwnc 

i qfswk promisi^ adriihsibk. 



koi to esceenU decree-^^Brnteli ofoonimd — BuU to ro&o^ef 
te^Oml Procedure Code {Aci XIF of 1882), Bm^ 214, 2138'— Dewa. 

' omn Beocbbtob € 0B3 j 

Code {Act XIT of &c* 2Bl*^^ApplkaUmi for 
>r4 d^eq-hMen — Order refusing to cdlmo CMauUon 
— Pr^eMee.l No appeal lies against 
Ipdl^I^eceAtire (iost MV o£ 1882 ), re^ 
& joint deeree* 

r|* T 


i<i. i'? 
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EXECUTION Chil Froecdnre Code (Act XIV of m‘2}, fee?. 27S--2id--Xtiachncnt 
of same ^o^opeitif iv execution of decneh vhfabud h?/ (hffn\nt a editors — Ckim m(Hh 
tvj one snif to attached iiroperfn/ vmh r section 27S—Oi th r nunh ‘iindt i sect ion 281 
— 8uit hy (humuni to tstahlkh ilqht—AU aitachnuj cndiiois ukoIc ilefemhnis to 
suit — Fartles--Vwd Ptoculure Coc/e (aic^ XI V of IS82i, ^bV. *28 -— (^ftase 
CovH — Dechiratoiy decree^ Jui hdn'tnnu 

Su CiTiL Peouebitei^ Gobe .. 266 

^Chil Procedure Code (ATP of 1882), Slc. 310A— V of 1894,-- 

Execution sale — '^Person irhosc immovuihlc propf rt// lu^s hern sold'* — Prior juivate 
jntrchciser of pro j eity sold in e^xculioii not u il/i in the section, 

A^ee? Civil PBOCTBI BE Cobb ... ... ♦.,460 

Collector — Application to (Udlecior to set aside sale — 

Civil Procedure Code {Ad XI P 6/’1882), /SVcn*. 214, 3lUA. 311 and '^2Q-^LUmta* 
lion — Limitation Act (XV ^‘1877), St<\ '14i--Pecrcc» 

aSV Limitation ... ... ... 6S1 

- ■ «' *— — Execution of decree — Ayrcemint hfiiceen a Judipnent-creditor and a 

2 :terson other thaiijndgment-dehtor — Postponement of exef*uiion — Olvil Procedure 
Code (Ad XlVofim), <Scg, 257 A. 

;S'ee Civil Pkoceduee Cobb ... ... ... S02 

- — ^ — Sale in execution subject to m irtgage—Suit to sd aside sale and for 

re-sale ofproperU/fue pom moHijage— ■Practice— -Procedure— Civil Procedure 
Code ( Act ^ XIV of 18^2), Sec, 2b7.] The plaintiff, having sold property in 
execution of a decree subject to a toitain mortgage Hen -which had been duly 
inYestigated and allowed, bi ought iliL suit to liwe the sale sot aside and praying 
tor a re-saio of the property free from the inoitgago lien. 

Heidi that lie was not entitled to tl e relief sought. His proper remedy was 
to have brought a suit for a dechratlon that the alleged mortgage was null 
and void, and to have sUved the sale till the deiennination of that suit. 

Parshotam i;. G AXBsii ... ... ... ... *..769 

^ Siirety~-Limitatio}i Act (XV of W7\ ScL 11, Art ITD, Expl J— 

Liahilitg of suretg in exmiiioa — Application for execution against a suretg when 
a step 171 aid of execution, agahnt a p7dticipal — Mode of enforcing payment 
against a surety— Praciv e—Pi'OCedurc, 

iSVeSuEEiY ... ... ... ... ... ... 47S 

EXECXJTOB, BOWER or bALi: o^—Piohaic and Ad^niuidration Act (V of 1881), 

See, 90, asanc7idcd hy Act VI nf 1889, See, 11.1 Bcction 90 of the Probate and 
Administration A(i V oflbbl as amended by Act VI of 1880, section 14, gives 
an executor meicly the ordinary powers ot sale that an ordinary owner would 
have in so far as they are nut limited by tlio ill, and aa such, those powers are 
subject to the nsini;! rules of equity* 

Fmi BEJXAimxin v, Bai Kajbai ... ... 342 

PAAIILY ABEANGEMENT — Limitation— Ilijid a Law — Partition— Son horn after 
partition — Might of such, son to pa7'tiUon — Share of such son — Emiily arrange’* 
ment—Lhnitaihni\ Jn the year 1876 one Venhatrav having at that time three 
sons, viz,i defendants Nos. 1, 2 and 3, divided his property, allotting ono-third -to 
the hrst defendant and retaining the remaining two:thlrds in his own possession in 
the interest of his other two sons (defendants Nos. % and 3), who were then minors. 

The latter oontinued to live with him, and he managed the property. The first 
defendant was the son of Tenkatrav’s elder wife and the second and third defendants 
were the sons of his younger wife. In 1880 the plaintiff was horn and in 1894 he 
brought this suit by Ms mother (the younger wife) as next friend for a partition of 
the whole of Yenkatrav^s property, including tliat which in 1876 had been allotted 
to the first defendant. The plaintiff claimed a fourth share. 
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iJeli, tliai il\c pkmtiil at:, nofe ctttitlod to any tBe proportj wlnoli had 

boea giyon to the lirst dafoiiflant in lb75. The family ari?ang 0 mini+ llien made had 
boon aoqnieBOed in for movQ than twelve ycais and eonld not ho disinrhed, llie 
jplamiill could only claim agalmfe defend mt^ Nos* and 3, who Iked with thdx* 
father in union axul with whom the plamiiit himbelf had lived as inainher oC a joint 
family. 

Uakpai m Gopaluao ,,, 6SG 

PEAIFI) — FiaifUHhnt ctmU'ija)\cc---€omc^cinee hj to chfiat CirilUor^--fSub^ 

seqiont buit hrj 2 )lainti(f to recover posspsmo) ,] When property has been conveyed 
bytheownipr to another pexteon with ihc ohiect of defrauding his (the (mnor’a) 
creditors, and the fraxid has been earnovl out, the owner cannot succeed in a suit to 
recover p^'sses'-ion, 

llo^AfA 0. NAUBAri ... ... ...400 

yBAUDFLENT CON VEYANCE-- ofP}i2uHiiJcf{irof lBB2), AVe. r>G 
— Will — ConbtipjtwH — J>eqii(bt to %oift. htth obiujafion of ^nidipiuminq and edneat* 
iiig chiklmi — Intercast iaJcui ihidcr i/och leqncbt — Ikoee ac/ahhd wife — Ahook* 
ment oftntcied und* v P raced v re Code {A*t XI V t/1882), Seen ST4. 

feWiLL ... ... ... ... ... 1 

FREIGHT — Eoteoffmqlii in oloatu-puti^ — Caniruct hj biih-elm beret with sliiiq^er 
forfretght at lower ndc — Pc/ntal hjj Cajdain to Aqn fnlls of lading at lower mU 
than Hite in chtutu jmihj-^Pcvjaicnf by blui^yer oj ihffcraicc mdor 

— Chai ter pai iy — JJiil if ladUin* 

SiC ^HirpiKG ... ,,, 1)51 


(xXST'--Gifb eonditmmil on adopt km— Condition iHeccdcni — adopt given 
to the widov^ of the testator's deceased son not carried out — Begmst of 'icsiduary 
property— Condition qii ecedoit not pdfiUcd—IIhida JOaw --lVtU—€onstrPeiion* 

j&*6>e Hzkdu XiAW ; Adoption ... ... ... 2T1 


^-Gifi if not piifcdedhy h invnUd — Dtlioeuj of posscbsion — Tosses- 

sion—liey 1 st nation — dfLdiooiLda n Ija^i‘>d\ Under the Mabomedan law a icgistorod 
deed of gift is not -salid if it Is never perfected by pobsessioiu 

The Mahoinodan law requires that tiio donor sliould bo in actual or at least con- 
structive possession, and tiiat he should give actual or at least eonstnictivo po^-sossion 
to the donee. 


Kogistration is not equivalent to possession. 

IsMAL?^. Bamji ... <i, «»* «?« ... 082 

» — •<-Gifi(finovtHhkpro 2 }crti(—Ttdlreiy of po^sti^sian 7iot neensury ifdicd <^f pi ft 
he regutered — Tmnbfcr of Trvjwrty Ai t (IV of 1882), I2H, Vli'^—ICjjidntiion 
— JkndOf Lcnvl} The rule of llltidu law, llmt of po sosmou is e^'Senlial 

to complete a gift, is abrogated by section US of the Tinnsior of Proptuty Act 
(lY of %82), 

Dharn 0 das Dm v, Nktarini Dtul ((1887) 14 CaL, 446) followed. 

Bai Babibai i>. Bax Manx ... ... ... ... 234 


^^RevOcMioili of gift — TriUi”^Qift of vntU — FaHdUy of such gift—Comindsory 
tM^iaiion of vriiU immUd—Trimto aiwnatmi mi uhsotuii Cj pnMhitcd^} When 
a gift re made> the donor tahin^ all the steps in hln power to give effect to it? it is 
c^omj^ibte, and he cannot revoke it by a subscfiumit uilh 

sold in execution of a deereo. Such a eempuhory alionaiicm 
^crtrbpposedto the Hindu law and public imllcjj Imt Is also agaimt the 
P%sectl^ 200 of the Code of Civil Froceduro (Act XlV of 1SB2). “But 

K i^lare. potabsolutdy^proMbitod. No goneral xmle i^n be pleaded 
'The^t^iteof tuceession depend upon each particular foundation 
jt .6ifi(^,\und,^ ill respect of it, custom and praotlco must govom ,'iu(i prevail over Iho 
6oxtfew’w^^ pxomblts both partition and alienation. 

BkiJAiUsic.'GASBsA 

'*** »•« 
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QUAlU^lKN-^-Verti/kaied qimtdian ^Mortgage hg siioli guardian 'without Court's 
2wrmii>i>mi — Validity of such mortgage — JSanehon under Civil JProecdure Code 
{Act 2CIY of 1882), &*ec.oOo — Gimdia/is and Wards Act ( FJIJo/lSOO), Secs, 20 
ccn(l XX fj/* 1804.1 Anant %^as tlio owner of tlxo property in dispute, 

lie mortgaged it with possession to dofonclant No 1 in 1884 Anant died leaving 
an adopted sou Yiilial, a minor. Iherenpon ono Vasndov "was appointed hy the 
nihtrioi Court to bo guardian of the person and propeity of the minor under 
Act XX of 18r)4. In September^ 18b0, Yasudev mortgaged the same propeity 
to plaintilf with the sanotion of the Suboidinate Judges Court obtained under 
mtion nOa of the Code (»f Civil Piooeduie (Act XI V" of 1882). In 1895 the 
pUhitifr as second moitgagee broiiglit this suit to redeem the oailioi moitgago of 
mi 

Ifildiihskt Yasiidev, as ceitificatod gnard’an, had no power to mortgage the 
mmor’s property without the pre\ioiis pn'mission of tho Court which had appointed 
him to act as guardian, and that the banciion oi another Couit given under section 
8Uo of the (Jode of Civil Proetdmo (Act XIV of 1882) was not suflicient to legaliEO 
the moitgage. 

Jlcldi alsoj that such moitgage would have been absolutely void under Act XX 
of 1864 but was only voidable under section 30 of Act Y II I of 1890 at tho instance 
of any other person affected thereby. 

Afeff/, fniilior, that defendant No. 1, the original mortgagee, was not affected 
by the xilaintiff’s mortgage, and that the only perbon really adectod by that mort- 
gage w^as Yitbal, tho ownoi of the equity of redemption, "who was a necessary |>arty 
to the suit. 

D iriiiiiM tj. GvNGAiuiwr ... ... ... ♦..237 

• — ■ — •^MigJit to sue — JPrxtetIce — Procedure — Lunatic-^Cuardkm of the per^ 

S071 qf a hniatie mt eompete^it to sue in of ihe humtifs estate— Qiv 11 

iPweedure Code {Act AAV <iri882), Sec* 440. 

See Eotatic*.. *»« * 9 * *•« 103 

GtJABDIAN AND WAEDS ACTjVlII OE 1890), Sics. 1 jS), 8 (a), IZ-Olam 
to gum dimiship based a will does 7iot stirvioe to clama^ifs represe^itativa 
— Appeal — Death of appellant pending appeal— AhatemenUl Ono Kba&hahai 
applied to be the guardian of the person and property of her minor son. Her 
application was ox>posed by Gangabai, the grandmother of the minor, who alleged 
that she had been appointed guardian by ihe will of the minor s father. The Judge 
found the will not xuoved, and he appointed Khashabai to be guardian. Gangabai 
appealed and pending the appeal she died. Gangabai's brother, ono Madhavrao, 
ihereuiien axiplled for leave to prosecute tho appeal as Gangahai’s representative. 

Deldi refusing the ap^plication, that tho appeal must abate by reason of Gauga- 
bai^s death. Her appointment alleged to have been made under tho will w'a.3 a 
matter of personal preference and trust. A claim basJtl on personal trust could not 
survive to her representatii e. 

Gahgauai t% IChashabai •«. »»♦ ««« 7ia 

' - — SEcSf 13, 40 akd 30 — Duty of District Court to 

hear all evidence — Decision based on evidence tahen by a Subordinate Court 
illegal — Practice — ’Minor — tiardianij Section 46 of the Guardians and Wards 
Act (YIII ol 1890) does not control eection 13 of the Act, so as to authoiize the 
District Judge to dispense with the hearing of evidence by himself and transfer 
the whole investigation of material issues of fact to a Subordinate Court. Nor does 
it empower the District Judge to use the evidence taken by the Suboidinate 
Chmt. 

An application was made for the appointment cf a guardian to the person and 
property of a m!noi% The District Court sent the application to a Subordinate 
Judge.for ing^niry and report, and issued a notice calling upon any who objected to 
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the appomtmeut of the propo^^ed giiaidiim to appear hefoie the SuhordTiaate Judge, 
who w'Oiild he tv atid dispose of the objoftiorw. The whole liiquiiy %%m held hefom, 
aiul all the ovideuce was taioa by, tly* Stibonliwnie Jiulge. I’^pou the evidonce so 
tahen, the DistiK t diiOge dlBpasttl ei the applieatiou 

that the pioeeduif* adopted hy tdio Judge was lllegalj and his 

deukioii basul upon evxdeiieo not tdvUi In fore him could not be accepted. 

UA^JSSH VlUlAL V. Kl&Vi>AI ««« €08 

IIIHDF LAW — jlduphon — Adoiilnm hi} a daufflitir indaw of A after the estala ha^ 

vLhttd tn As Widow — PiiHiission Irj A to adopt — Nu)i-eo7i.sc7it ol^ndote-- 
in(f (f (state onu in sOd — IFahoAs avihordfi to adojit m l^omhaff — Duifghiu^-i^i’' 
hm mast haoe pe) iiUssnm — Co-r idoio \(hphon hp om lo-uidon-^Adojption of 
a 6on oldci* than adopt ( 0 ( nudha An adopiion divest a poison of an 

estate which has once Msted in luiiu iinleBb sn* li adoption is nude with his eoiibmt. 

An exooption to this mile is wIhu a (o-widoi .tdopH hndi an adoption will 
divest llu* Item ere: Wilb^^^ id hi‘i Anoiher exLijdion •* dini^ditin- 

in-law adoj'ts wall the iintlu»nt\ oC h'l fat In r ni law, wjiu is lieadl oi ilie ianiilvj 
as in Vnkoha Jkijiv 15 r*o:i> , lUi) 

Unless prolphlled (Apo-sdv ov li\ nup’' .laium. a wuluw in the TVsidenc; oi 
Bnmhjiy lias allth"l•ll^ to adopr, hvi 5 o»nght r-i:ydawj i.c , th.o widow o>' a pre- 
deeeasod son. nui^t he-]>e. iiHy jLiitlum/.d l‘i\ ino* faihe3*-m law in oidt'r th.a sho 
ijuv make a lahd .tdopii.ni h.nuini, -il;’'' A the hens of her Lther in-law'. 

Sakulhai was ihw widow of ihOkrishna, who did In lJd 77 In the lirefiinoof 
his father naghunalii Ihaivi wn y.'ars laiei, e/-,, in ha^hn diO'L leaving a 
W'ido>Y 'k‘«ibai. win) snc{*.*eihA lO o'-iaio a< his heir* ^lu ^iav'la 18 -J, Sakubai 
adopted tile plain till* (lopai. v.ho was older than Inrsolf, o^son /ohor Inishand, 
fdlt'ging that slio hei U-ighu’s per'iiishion to do so. The plaint IJl' btied fur a 
deejaru 1011 ih ill asadopi-*>l son oL i> dkihioia he wii^s oiirltleiL to sueoeL'd h^;l^ 
to the properly of iim'liu. a^ iliy d( fi-nd.yd ViAinn, who ehnmed io liavo 

been adoptel hy .'^aih.iii a*s s,ei to Ihighn Tlu* iov.er appelLte Ooiu t. disallowed 
the xdaiP this adophon on tin‘ givnnuL (il thu. .Mil ai had not co’i'-miod r:; it, 
and (2j that llu- id.uiiiifT wa- oidor llini hi?' a-lopiisv iiiolliur Silnduti. 

/fchh (confivniing ilie dieei’ee *'iTh' 1 '‘Wit (.oni'tl. [bai, ,’,s iiio ulo'ption o' tiio 
plahitiit Oopal wa^ undo hy Siknhai wnihont, projjoi* aathonty aiid w'lrl.out 
BiiWs coiiseed, li was mopuatue :tnd iwMhd. As Siiliai ihd net gi\e her 
consent to the ];)] untifi's adi'ptio”., tl at .thninmi d d not divest Jior of iier o'ohi- 
sive Xighi:. to snoieed heir oi liAgbu. 

SemUc.~-TiiG faei that i.ii .«'lo]»ttsl ^on i older than iho ah pting moiliT does 
not luako liia adtepilon uuahd. T!|o vnle preseiilnr.y a dMleience uf ago in 
favour oi tho adox^Ling nioihtr )s ^tiK djv.'eiury an I no: iiuvad don , 

GorALt. Yisii^'u .. *'• ■- -250 

— Adopttofi ■'Ado/do}}! Ip ‘V''(/0’ ii/' (C piwdeooa^ed c-'’)}ir-^(\^0se/d of* 

raoiher-indaW'-’Adupt'iG.h tuast ho ’a/ Adow otPhehLd fiitt ovm* r-'-Pj^cipt tons' to 
tJie riiUA, By Hindu law a-v sdUed l)v jndiehil deiMsI.'ns, it is mdv the w'idow' (A 
tho last full owner who Iru'. iho vi.rld l‘» lake a w>n ni adopt ion to. sueh uw nor, and 
ti person in whoui iho eAaie do ‘s nni tasi. einiiot inikw a valid .idoption as io 
dWosfc (without thoir conseiitj thnA panies. ;n whom the esialo ims ve{;ttd, oi 
tlioir pi’ojjrieiary rights. 

To this rule there are fuur oxeopnuus - - 

1 .' lathe case of co widows, Though, on tho doaih of the husband without 
■ jmalff i|sae, the e&fcato in all his ‘widows, it Iuls been hold that ihe okhn widow 
, aouwiUitho expiress or implied iierniisjiion of ho: hnshaml, 

’ > m^fegtli^co-mdow oi‘ -widows", of their vested rights. iTio congont of ijuch vouimt r 
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otiglit not to go intu tlie qti nation o£ puwiiy, }n t -vUiert^ tho 

ilUToietieu in wealili U marked th<i whole pioport / pas's.^'? to llio pooiosi 4{Ogli|ev, 
Tota^wa 1?. B \ »•* *•» 

in K nr Jnin^ ht Jh^h^amn — f^ju'ecuUm 

of Hiefthnaic son^ vf if fhun--Divhhm Mo fuft^ oades^-^ 
Jukcrilanre — JUeiiithmdo hoas—Omrimtn] Ihndff hfif\ ilntt if Brifhthhui^ 
K^lntirhjcfs and Vonhytt'^-^didns Ton/i/as — Foin* dhl^hms' ff 

— Forv ad cadf^ of Tiw ('oiirts in India have aka\s m'o^ni'/ed 

iho exishmee of fonv easii‘s, nz , Bralinjin^t. fvdiatii^as, Y ushvi^ and Slmdia^. 

tTaim aio disscnttn^ and are luosil) of Vaish\ i fuiiriii, A Jam cwnevted into 
orthodox Hindu faith udmns to the eiste iroju whah he iiaeis his ih d (hNaml 

The foni main divisions of Jains aro ; Pra in, ir, t I'Hwah Avant.il and IChaiidrttah 

Tnliss a 'peelal msioni to the fonh uv he t stahhshed, the or»lin,u \ Hindu law 
giverm Buce»-sion unuTi" ilie dains. Ordimn Iluidu Ian is that of the 
mprw’or i nsr^, 

ViKpr ihe oidliiary iihidii las\. ilh'd' hii.ii -on .r noi h-hMo, hid ar-- <'nU 
eniiiled to niulnienanoc. 

Held. tJKo a daiu of tlni r^i-si To- wad iaste L;’'jviin.d i»y ihe orneval 
THiidn law opphiohli ro ihc tlire^- re.ij^* o* r.ii ■ < .i .t*>, ] i ilion^h not a (h'.njni.n. 
eerhiijilv not a Sieulia, hnl a l-v .oel h.L^ ini: ,t. ^ui'h t -r/u*,; this 

Un 'Aithliiin iVoi-i t Iiijai.'ii !o iin lleiOa.ini ]>• -tr'n*! 

Jf hh ihoreforo. that hh^ v. i-hov wv^' ius s'de-hoir, and lied his »il< otiij.mte -rois 
wotl only ell lit led to inuinii uam e 

ilvwt'i ' — Ydiothor oven niiJirn'r •‘^InnliAs ihe uidmv is lit o' exolndecJ fron: 

inlieriMnee Ijn illeuiLlinule aoii''! V 

Rafi'i V. Crio'iitda 1 ihjin.. [>7, douhted. 

A '.niAii'.T V. iloN !M- ... ... ... ... i:!>7 

— Fdi.dhj /o.-y ‘dfj — F‘t Iiilji jlrn — F li'itO — /‘ If 

neif^'fJiip .tu tf jtOfft f^n'd''- — h*: •• (>> //^ r /''•/* 

(ii'COiftif if do jivofh td‘ 0 jidnf ijir ■ —IhJnK 'Im. rf jiarhu t\' 

A ineml er OL a joiiu Hindu fanulv eannot .na lo nn a ''.I'l h>i an a eannt of Hie 
pvo'.h-s of a. paibier'diip uhirli nli-'n'eil to he jjent nin*‘dv ]‘iop,.j{\ , nd iiu awaid 
of his sh'^r-‘ jn sueh pvoiili v, lu'u ns.^inaine'h 

Thh uile of Hindu IvA do s no’ pi event .in hijiiii i eei .rjoju-.d in oa.-,,}, in 
which one i.wmh-u’ o' the fauiiiv is pi-eveineij. fu.m laLiiii'' ]o.W u. die hnsiiie-^ <d 
tlic firm. 

(lAXinvi 0 . AxnajI « » < » • ... in 

Jdntja> till/-- M nnuo r d)<lc /o; a oy./*/*/ 

furpos'os — iFcrec ih tuaua nuff i,<t tdon‘ .SVo In » •'foidion o>' s'^rfi 

deft*e' — Fncrt of '!vrh .'{‘dc.'j Vi’Lra* a debt is i>eiftnd u ilind.i as nian.urer 
of ihe family for lairdly puipo-Osn the oiher o,,i,ih.os the family, though no', 

partv'fi io^iho suit, will be bound by iho deeree pas^.ed .e^ui-ist him ni Vespeed'of tin* 
debt; and iL in execution of iho ilocrec io'y pent [i.ojirtv h •'(dl, ila* infor-'sl of 
the whole hrmily in Fiich propi riy vdl }>:nis h\ i\\ ‘ v.ily 

SAUiuiiAit ?' Dr.\ ji * ... ,, ... Jh'*.. 

Joint f ami li/—Furphi— Fntjfpi ’.v /laLJlii/ stn eip - • Lldniif,, ..i h 

xons far ihz dcdit for u'lUc/i le mis >U‘('/ij ; Am<s«s.i' d piepvU'i v in iln. liands, uf sons 
is liable for a fathor b debt incurred as a sinviv . 

‘ , Titkarambttvt V . Qancu'Baai .k ... 454 

Vr ^aMc/ianc€---M(n}i(r}hffncp cfilctuaj,f(iy’‘inda lo —Ch. \m ofduu'jhfej - 

' ipth Bblf acquired of her jiffhe’-h ?aw in lands of ais /a>irsr\ 

, > iBhe widow^of apredooeased son, wlio lived in union with his father, has » ler***! 

^ ^jTt^ht)rt,o.,maipietiancQ from her 'iiioihov-in-law oxv of tho BolL-acquirod proxiertjr of 
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law tr \,hk’U lui^ sutnOLtlod as iui> hoii.^ A son b %vido'W lias 

!U) b^al el.ihn foi mahitoimnce agaiijsi seli'-actitiirod property in tho liands of lier 
, ]»ut iiliui budi propoitj tlo\(d\cs upon Iih heirs, tlio (latighter-m-law 
has a okim against it in ilieir hands for niain'enanco it her Imshand had lived in 
nnion 'with his father, 

YAAtiTKAnu r. Mvni um •«« **» 


iriNDU \jkW~~^W}(fo}i ^2laini€nance--Bigfd of maintenance charged on ^ro^cHif 
left hjj testator — SaleofsiLohpi^pertginfnittd ofwidoto's right of maintenance 
— Riff Id of undo m against pitrelutser — Transfer of Tiopcrty Act (/To/ 1882), 

\d€i\ ZW-^-Mcecaior^ poaerof salt oj — Vrohafe and Ad nit nid ration Act I of 1881)} 
t^ecAdO, as amended hij Act VI of .Vi. 14]^ A testaioi, by Ms will, gave 

Ills widow’s iQaintcnanco out of tho income of Ins iniinovoablo estato subject to a 
limited power of sale or nuntgage i^onferud upon his executrix for a special purpose. 

It was found by tho lower Courts that a laige pait of tlu property was sold by the 
exocutriv with tho ohjcct of defea''ing the claim ol tho plaintill, wdio "was one of iho 
ti statoi s w idows, and that tho puiohascr Wiis aware of the fraud, 

Ihhh that the plaintiff was entitled to record hei inaiiitonanco out of the 
pro lerty in the iiands of iho purchaser. The xiurchaber having been are of the 
fraud, tho plaintiil’s right to maintenauce again&i tho prepe^y in his hands re- 
rnahiod unaffected w^hether under section rjO ot the Transfer of Property Act {IV of 
1883) or the law previously in force and iirospectivo of tho possibility of hor claim 
being sati'^fied from other property. 

Section 90 of the Probate and Administration Act V of 1881 a*, amended by 
Act VE of 1889, section U, give an executor inuely the ordinary powers of sale that 
an owner w'ould have in bo far as they ai o not limited hy tJie will, and as^suon, 
those powers are subject to the usual rules of equity, 

Bmii Beeaiulalji lu Bai Hajuu ,*• »•* ••• d4 

— . — ^lP'^ill^--Ovnsiruciion--Cr{/t tondiiional on adoption -Condition 

precedent— Direction to adojd given to the indoto of the lestator\ deceased sot^ not 
earned out — Bcqvest of resuhno^g properfg— Condition precedent nut fulflUd^ 
The will of a childless testator diiocted that the widow oi Ms deceabcd son should 
adopt a boy, then aged nine years, who was the son of the testator’s nupdiow. To 
this ho) the testator beqnoathed his i\siduary estate to l)o made over to him> at 
the uge of tw eni^ -one yeais. ^ Tho widow having retubod to adopt him. died while lie 
was still a minoi' without having done so. 

During hei life the question aroso whethei this bequest was to take effect only 
upon the ccmditlon that the adoption should have taken place, or wus a leg icy 
validly made in his favour, as a person designated, without the adoption having been 
carried out. 

In 3887, hefom the death of tho widow', a suit for tho constiuction of iho will 
was decided to the effect that tho adoption was a condition precedent to the 
luinoPi taking the legacy. review of that judgment wras refused when after 
coming of age in 1894, he applied for it. Ills application to bo allowed to appeal 
from §iat judgment was, however, gianttd, the cncumstaiices being darned by the 
appeDate Court to bo sufficiont cause for tho dek}', within section h of the Limita'* 
tionActaVof 1877). 

The appellate Court subsequently heard the appeal and affirmed tho decision of 
iho Division Court. On appeal to the Privy Council* 

mUf affirming the decree of the High Court, that the adoption was a eonaiilon 
prudent, and that tie boy not having been adopted could neb iahe under tie wiu. 

' KABiMlI MlUHOWI 1?f KaBSAKPAS i!^ATHA it* 
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ptfif** r t^'i it l* ^(* i ’I - In ,tihu l‘ -i /ft tP^^f ^tvt 

l**T»^)> iVif,'t h!<, r ei,u /f /iA i''‘ I “ A/*- >un^' f^Up 

Pf »*k . .*» *** **<,11 {> 

IHAHnAM) Jfi (/l Im^m, A^/s, 20 -- 

I)ii>HfJ\rii '-V F'/ A ‘ {ft i i ‘f ^ { K i ihi Hfph i'iivti'--Th]u vfvnn^ 

— /%{/(/ ’«»--/ */’?.« t M]<r ih* hulrim Plvom^ Aot 

*(1V P-niF ii »ui t\;r iHillity nf itrnri.H < uuifh In u liisirki iSmrt imitwi he 
1‘ijjiiinnf’il In till IH^'hr^turt rofnie tla t Ai’liatinu %)r hix mfmili- fiom ilie pio* 
iKtnntntjg ilu a<*r. 

A» v» Pft *t« *** »** *«■» t*( *** 4^*0 


.„_««« — r^/*(A/* » !p {( rift iftjdlu^f h^*imnil-^ 

HnUcpunl *hi\*ve fui' rudii^dwa af t‘Oi{pfpt*i t^*jMs minhteij hj JtiLshxmf'---Mffcci 
lif miih ilcent aji ntdct^of uaiinUfitmcc — i>miiud Pioeahn'e 

X 4 HB — lit hUnauce^ 

Bet. AIA]]saE^^4^c^3 *<»» ••» *»t #4. 484 


— — » — — —AV// hfu^shimd/oi^ hsilPftUiv of conjngal ritfliU — Defence 
ti) hifcJi mlt — Affveemcni foe ,<;eporatifjib u goad (h fence — Farsi Marriage and 
Dirorce Act (XV (f 1B{)5), Sec. *M‘--P(tr^is — Under sootioii of 
the Pid'A Marriage cnid l>ivor(*e Act (XT of ISBo) a contruot by “wMeh a htishand 
Im agreed to allow Ilk wife to live Ropaiato is a good defeucQ to a safeoqnani 
suit by liiui for restifcatioii of conjtigal right*-. 

Kawasji i\ SmiKiJAi ... ».. ... 279 


^ — -SUdf for of v ife — Wife Ifcr^elf defendant'^ 

Lhmtution—JAiiiifaliQd (A f*^ if 1877), Bcli. //, Art* 85 — PcdHution of 
Lonjiigol rights — JkriutnJ tnul iefn^ai—Cuntriiidnp canbc of action — Limitation 
XeHXT"(/1877h 6’o.ihj W here a Inibhroid sued to recover possession of Ms 
wife, loalviag the vifo Ii-'T'cII the defendant to the suit. 

ill ^iih'^hmcc a suit for tie* u .sAiiitiou ot conjugal rights, and 
Aitiek 85 of the Limitation Act (XT ol 1877; appii<d. 

The clenmnd and ivlVab vhieh fonn the htartmg point fur linutation tinder 
Article 85^ aie a dennind hy the hn-hand and refu'-al by the wife (or tnee ifcrh^} 
heing of full ago. 

A positive reftnul on the pari of the wife ti rotmn to her MiAntnd is not 
essential to iho Imshandk eansc of aotion, 

Qija re— lYheihor in case of a leltrad by a v\ ife of fall age to a demand made hf 
her hnsbaml, that she Aumld return to liinij a snit by him for her raeovery is 
barred nnder Aiilclo 85 of Hchidnle 11 of the Limitation Act (XT of 1877), or Mfe 
within the pnrviw of section 28 as Ijascd on a eontimiing vatise of action- 

^ lAnmoAunA V* (Jakoi 807 


StKOTlABLl PP 0 PEllTY- 0 /T 7 ^)-«fo m/orc pth^mon of 
. ^ Oodo [Act X ^1882) 528, 52L 

8ee CsmiisrAL PBooEOtrEn Cobb, 1882 
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W'^'^LumJders-^Buecemhn mhong ingldere^Tko pom^est dani^Mer 
^ whole edaU^Omn]^afaim poverty — IIiniti> lawf} In the 

' Mahay, the principle oi law which gorems tlie snocession of 
' ^ father s estate is, that though tho Courts ought 

U of oomparatiTo poverty, yet where the oif- 
N|^opf#y pass^ to the poorest danghto. 
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INJIJHOSiON — Contmvi hi ZiiiiJhar---V{HflHioi for oaf aiVitt—^Coahaci not 
topraU^scaB phjsmnn — Covstrudi(jn—2i\x>to<thii of hnah - CoHirad Jd {IX 
o/i872), JSco. 27*J A ngieod ou eerl.dn Lcrj^is to becuna* for flit-io yearn 

to B, who was a pliysician tm<\ mvK^ on pi .o lidn^ ai X in. The Irtti r (Exhibit 
B), which .stated tliO terms ■^vhlrli E oileicd aiul \vlu‘h snathe ibnnd) A i 

aceoptedj containod the -woids ^‘ihe onimei\ detiSi* ty; iri piariisir*.^ must he 
drawn tip.*’ At the end of *i yearn clKn^recjnmii took pl.u e and A eeast d to JH*t 
as B’s as.sistant and ]>cgan to piadis!' in Eamdh >r on his tnvii actount. B sued for 
an injnneiion to rosirahi him, 

/AA?, that B nas cniiied to an injuiulKm u > i.uuhr, V frou^ pr idl dng in 
Zanzibar on his own aeconnt during the pudoil of thn e ^ e iBi, 

OHAaLESwoiOT t?, MAcI)oiir\j,i> ...103 

*_™„ — * and air — ai-- Ddmauts — J'rartlt r u'ho/e cndoimt of 

Injury docs notjmtif}/ Injun of lodf] Tim plainidl sned for an injnnction ro-strain- 
iiig the defendant froin erect ing a building nliuh Jotei’feivd v ith the light and 
air coming to the pluintiti b house. The loner appial 0<>uil found thnf, though 
the light and air of the plaintiif.shouse wa^ seii^ihlj dinuiiished ]>jtho defendant’s 
building, there was not such substantial damage done ns jnsiifj^ an injnnc- 

tion, and it dismissed tho suit uith eo%i-^, being of opinion that the plaintiff’^ 
remedy, if any, a suit for damnges. 

Held, that tlio lower Court was right in not grautingan injunelion, but instead 
of dismissing the suit, and lefeirlng the plauititF to another suit for damages, 
ought itself to have diroeted an inq[uiry as to like damages sustained by the plahitilf 
]>y reason of the diminution of the supply of light and air to his house. 

IGinLiAKms i\ TuxiSidas ?8{> 

INSOLVEFOT — Order of^cmonal dhcltarf/e — Mr id Hi/ ofotjtr — Indian Imoheni 
Act (Stat ll,and 12 Fich, Cap. 21), /&cs -17, f>(U--P wt'ieo^Procadnref} An 
order under section 47 of the Indian Insolvent Act ik 11 and 12 Met., Cap. 21) 
for the final discharge of an insolvent once granted eaniint be set aside except upon 
the grounds specified in section 53 of that Act. TJu onlv courbo open to an oppos- 
ing creditor is to apppeal against the older tnuler .section 73. 

Iirw Dayabhai ^:?AiitjpcB:AKD «•* ... ... 474 


IHBtlBANOl— -Oo'yeH?!// note — Slip — jPoUdj^-^Gonevi hnp/ii <>f inah’ria? /aH,*} On 
the 15th March 18D7, the plaintiff, who uas a shipper of sab, applied for and 
obtained from the defendants’ company in Btunbay a ]uoliniiiiary covering note for 
Bs. 51,000 for salt to bo shipped by him fioin Bouibay id Oalcutta. blionoie 
stated that a stamped policy in com])lction thereof u mild be issued on receipt of patil- 
culars. The plaintill’s practice was to bring salt fnnn his salt»worhs at Bran in 
native prows and to put it on board steamers in Bombay harlunir. On the 14th 
April 1897, the piaintilT put 5,9 i bags of salt on board a xn'ow for shipment in tlio 
British India steamer ^‘Nairung.” The transbipioeiit eommenc(‘d on the 27th April. 
If orty-ninc bags had been transhipped uhen a storm aiuso and the prow shipped 
water and sank with the remaining 515 bags on board, which wore thus wholly lost. 
Their vahto was Bs. 4,B60. On the 29th April 1897, the plaintifE applied **t0 tho 
defendants’ company for a policy and paid the premium, and on the bOih April, a 
policy of insurance was issued to him. It was ** an issuratice (lost or not lost) at 
and from Bombay to Oalcuita upon any kind of goods and merebandiso and freight 
of or m the ship or vessel called the * Hairun^/ including all risk of craft and boat 
to or from tho ship or vesaeh” Upon this policy the plaintii? auod to recover the 
vndue of the lost salt, vh., Bs. 4,390. ^ The defendants pleaded that the covering 
note of I5th March 1897 ^kl not constHutoacomploted agreement for tho immanci^ 
of the salt I and as to the policy they pleaded that it was void, inasmuch m ihe loaC 
had aln^y occurred at the time of issue and that the plainti:® had conc^led 
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Gh.NBllAli INDBA. 


Pnge. 

lion tlisnn. Tin* tiliou^i tliaf <t fitt ’.j\c-ii on Uje271h 

Vpul uL^ii tlr fulii} .q>ph?d l<»u aihl Im hinh t vnuitTnul timt in any v\mu\, 
ih*‘ ili'ioul r* nuwi.iscli as tlit‘ ♦»£ 15t!i Marah IMIJ? 

a «n!sipK*t » ithd l*Hal cisijtia< i «p‘<n tla dt mmth miglit 

iib’‘t'tp?anlU bait' ltap]Hia»d* 

Cautb, f]., timt tka pUhitllt was niut t*iifltk*tl in umru 
K\s\m K\ii Mitiu i\ n C«nuA^\ TUT 

iNSi It \\i'K /a>^ in iti''nunf tilfiini hj u/it jh i xfm nn ih* li/^ hf 

ifwdhf in iifi //#/\ ;if> infn( %i — Win/f r (^anfrad Jei (/X // 

ik)— i I Gkt;* ///, a. 4h- H ’» f7ff.. a* f/ 

to Iff r n'dhmi infuH^i in ^he 1 livin'^ nYed*\ TIiaMkifimtlani aon* 

p<m% bhut^d a |H>1i<*y lor a iorin of ton ytsarn for lls\ nu iko ‘iSrd ibigiu^t Ikk I 

oulkalifaof Mokimk Hi* tkowifo of oiia Aktlul Haiaiid, wkn \\a.sacknk i« tko 
iooplojmoiit of o!k» KitsamaBji lA Bkm«lai5u a Imn’btar |naotisiiig at lfyderaba«l 
Chi iho Ihi t^aptaisjkoi JCHill, Moliktik Bi n.ssitpiod tka policy it> tlio plaiiitift’ AlaoBi. 
wlw \\im tko \%\h of >tit!biiiwaiiji >\ Bkuiulaui. i hi tko2ntl ik'twbor Mokkib 

Bi dk4. !i%o pMiiiill ah ashigiico o£ tko policy bronglit this Miit to rcc<mT 
liij. 25.000 from tlio dofeodimK lit* tlcfciiilanih ihdeY aUa) eoxitmidcd that 
tlio policy Bad really keen eiieeteds not k> Mcliknk Bi or for iibc or kenetit or on 
Im acoouni, but by ike said Kasan^^aiiji f* Bkandam tox^liis nv^n um and Ijonotit, 
and that be bad no interest in the life of Mehbnb Bi, and tlmt, ikorolore, tbe nolicv 
iws void. 

Jleiii (1) on tbe evidence that the xxolicy bad not been effected by Meblmb Bi? 
or foX' her tihc and benefit, bni Imd keen eitketed ky Kasarveanji Bbandam for 
lih ovrii nst, and benefit^ and tbai be bad no interest in tbe life of Mebknk Bi. 

(2) That in India an insurance for a term of years on tbe life of a xxerhOn in 
wbiub the insiiror bas no intorest, is void as a wageiing contract under section 30 o£ 
llie Contint t U*t (IX of 1872), and tbiit, tliereforo, tbo policy sited on was void. 

Qioc/’c— U betber an assignment of a life xiolitn to a sh anger having no interest 
In tbe lift* of tbe insured is \oid? 

Ammai in PusmiE UoM.iaMJ>T Jsncuiui’i Lii n AsbOiiANCi. UcoiPAiir. 
liimrmi ... ... ... ipl 


ilUUGAflON AUT(/A^^/n Atd III c/ Ale. Ib^LnUagfi oxthn ^^Mhjhis 
of rljyimati proin kinrs-- Bak./* c«^(/*sc.3 Tim Ixrigaiion Department bikj no j)oi\tr 
under Bombay Act T II t)£^1870. to dam a stieam or a water- com so on the ground 
that it derives its supply t>f water ]>r leakage from m iij'jgation canal. Section 18 
of tbe Act only gives the Dupartmeiil the special right of ebarging a water- rate on 
knd which doiivcs kenefii from tbe IcaLige. 


Water which ba& leaked from a canal into the land t»f another pt'rson doe?* not 
Wlong to the Irrigation Department, so as to give iho latter the right to follow" it 
Up am claim it as their own. 

. XS the loaha^o How was such ilmi it Hself hud kecotuopti the 05 0 of the law, a canal 
iMtcr'^oouri^a than the rights of the persons through whoso laixcls it ibwod w'oiild 
gWofued by the law apidicablo to tatiak ur water-cotirsesi 
* BAlVASiraAb U. ^mOTS! •.« 

daing gMiUi in JJdyaufii—^uecebgmL umoHi; Julm uj 

of a Jmn — Di^oUmi iniofum*cmks'-*-InkmHtmm-^Xll€iUmixk 
iaw^ that qf iBnllminss iuhatmms (nal Vakh^ft^ — Jmm 
■■■'nJ-Jlw of Jam — Dai>w Pwtntd emie^ qf JaUt$-^ 
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A member o£ a joint ^ liimlu family cannot maintain a Huii for an account of tlie 
profits of a ]paxtneiship wMob is allejied io be joint family piopoity, anti an award 
oB Ills share in $tich jii’ofits when ascertained. 

This rule of Hindu law does not prevont an injimetion being granted in eases in 
mIucIi one member of the family is pi^e vented from taking part in the business of 
the firm. 

(Jaxiut r. Ani^vji ... Hi 

JONT FAMILY— — Dehi; coittmrfeil ha a m m o/. / for faoiilj/ — 

Derree agaiiii^f ilip tmna(fhuf qnemhcr aJont^-^^nfe in ' ei'Mdion ofhock du'ree — 
FthH hHcJi sale — frnuhf JuvjA 

/Vcc Hindu Law •,* .,,372 

Bunty—Fatlie/^ JiahUU^ ■'huthiVdy of JiU ,sonfor ihe 

(h hi foe which he va<t .surety— Hi ndu t<fw. 

jS'cc lIisDr Law ' ... ... ... ... 45i 

JUKLsniCTrON~CitJ^7 Procedure Code {Jr6 XI Y of 1 882), Bee, Id, gromo. and Feu. 

57 — Ml lief to he obtained hij personal obedience of defendants —Proj}e'itii situate 
outside ihe jurisdiction! of ike Court in %chich the smtFts Jded — Vractii^e^Pro* 
cedurei} The proviso to section 16 of the Civil Procedure Code (Act XlT of 1882) 
uNjn ires not only that the relief sought should ho enlirelv obtainable through the 
peisonal ohcdienco ot the clefendani , but also that tb^ do fondant should reside within 
the jurisdiction of the Court in which ihe suit is file 1. 

Ilelif theiofore, that a suit for tho determination of an interest in immoveable 
property, filed in a Court within tho jurisdiction of which the property was not 
situate, did not lie in that Court, as aU tho defendants did not leside within tho 
juiisdiotion of that Court, even though the lelief sought could have been obtained 
through their porKonal obedienco. 

Held, also, that in such a ease, ihe Judge ought not to dismiss tho suit, but 
return tho plaint to be presented to the xiroper Court under section 57 of the Civil 
i Procedure Code. 

IsAK V, Khatija ... ... ... ... ... 753 

AcpiciiUurihts’’ MelUf Act (X F’LT o/ 18/9), Becs. 3 ('^). 

33 and TS— AgrieuUurid —'Plaintnf proved or adontted to be an agrieuUiirist-^ 
Appeal — BjWfial Judge. 

Dkickiuh Aobici TiTDRisis’ BneiLr Ati ... ... S21 

— ^Jftintoveuhle propeAg — Chit Procedure Code XI Y of 1683), 

AVc. 10 — Yarshdsans ('harged on Villages in Ni dm\ terriiunf and paid in the 
y me territory— Buit to establish iiflc to a share in such f^trshdsans — Fiwf of 
Jurisdidionf An objection to jurisdieiion may bo laisod atf any stage of a suit, 
even after remand by tho High Coutt in second appeal. 

Plaintiffs filed a suit in the Court of tho First Class Subordinate Judge at Kii?sik 

e-imblish { heir light to a certain share in two YarshUans (annual allownncoi?). 

The allovvupces w ere charged on ihe revenues of two -villages m the NtJsduTs leiri- 
toi3% and paid to the defondanta ]>y the Troasuiy 01Hc‘ at Aumngabad in the same 
tciritory. Tlie plamii§H idicged that? tlie YarslaUam were granted to acoinumn 
ancestor of the parties and enjoyed as joint ancesiral junpcity, while tho defenUanis 
eontendod that the allowances *w ere granted to their grandfather as his exclusive 
propi rt\ to descend to hh heirs, and that plaint ills Ind no idght to share in thorn. 

Jhldi that tho Xasik (*ourb had no jurisdiction to tiy the suit* The Ym^skdsans 
ww immovoabie property, and tho re being a bond fide claim of title to ihom. the 
claim should bo determined according to the law in force in the Ni?:a'm’s dominions. 

T’he suit should, thoroforo, be brought in the Courts of tho Nizilm, in whose terri- 
toiy the TarskdBam were granted and paid. ^ 
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Dliijw !^ '? . /'f - .'N^ / io:Ui,\ A MviniUldar K Uourt has no jurisdiction 
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^ ^ I'di^i/i hnd^----JD/A<{f ollo’ti A ioahhti tharer — Sale of Hot 1 

m hkoti khmfjl londs,] One Karo v.as the owner of a PI- pics 
j I. Misiv«j!A in a ichoU rilinge.' Po this lakshiin weio allotted twenty khusg! 

|liiJlB74 Haro morig-'iged bis kluAi tak^hlm to Ihi^ plaiutUF, 

gold in ox;ec\it.lon of a dooreo against 3jaro and imremsed 
" ' "lielijdclLar «^ld the iaksliiin to the plaintiff in 188U 

ndtigt Hato cai^blislnng his right to recover 
' kh%i thikans. 
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Page, 

Karo liavmg flieil, plaiuiiff brouglil; tlus suit agaimt Naro*s sou in 18D5 to eject 
them from klulsgi tliikans* 

Held, lliai tlio plalniiiT was eiititbil to reoo'/er* The sale of tli 3 Idioti fcaksliirn 
passed with it tlm kliasgi lands allotted to lakdum. Both as luortgagoe and 
iiUvcdiasQr of the takshini pliiuUit a«-i?nrtf I a ilile to iho ldi.L«gi tliildns in dispute. 

Held, also, that the of‘fL\d of the doero^ which id lintilf had ohUinol against Naro 
in 1 B08 In tho rent suit was ili.it, in the ahsonoe of any agrvoTiiont, Naro was a 
more tonant-aLwill of the kh'i^gl thikdni, lia])li‘ to ho ovictoi after duo notice, 

Tfeld^ also, that a khoti sharer has nn{, with rcfcivnco iu a khotl khisgl thlkdn 
allotted to Ills share, an “oi,*upaiun' 'ilght” against the liodv of khoB shaiors, m 
that wlion ho parU witli his share in llic khoti his kliiili klcUgl lands are changed 
ini 0 khoti nishat lands. 

RAnnrxATiriuo t’. V\sin>nY ,,, ,,, 760 

KHOTI — lo eol //vn-v — KhofJ Ihdsfji luiid hi ihe liataJ'ftn — 

Bv di>2i\^ 'pyoehmidion — Ooiiyirvetiou — Orown (jejni—Iihjld rei'Cia 1. 

Tuel^s ... ... , 4 , tiiB. 

LANDLORD AND TENANT — AffeeemCii^ to ooeepj/foe a -^Paruil'isloe oecu- 
pcLtlon — B.epiraiwii of term — fop j^osseKS'iojt^—JJniHat loth Aet (XTo/* 1877), 
Arts* 113, 139 ((nd J-14.] Plamiifis sued to recox er poss*S'5ion of a certain house 
from the defondanls, resting their claim on a eerinin cloriuiiont, dated the ;lrd May, 
18S0, executed by tlio dofondant^’ fallicr Malhiiipa to tlie jdaiulitiV fai her Krisli- 
nappa. In this document Alallappa admitted that the liouse bcdoiiged to Krishnappa 
and promised to xuicato it at the v’nd of t v;o years from the dale of oxeciitlon. The 
document being presented for TogistmPion on the iSth May, 1B30, IMallaps. denied 
its rxecxition, but after inquiry the Disirud Registrar ordoiod it to bo registered. 

The lower v’oiut dismissed the >uit as bailed hv hmitntion (tdthor by article 113 
or article 144 of the Limitation AeA, XV of 1877). 

JIMf reversing the docroe and remanding the case, that the suit, xvas not 
barred. By the agreement the tenancy or perjnisHive occiqialion xvas to end on 
3rd May, 1882. ilitlior under arlicle 119 or Hi the plain till Lid twelve years 
from that date within xxdiieh to sue. 

SiaviiiTDEAimA r. Balaita ... ... ... 033 

r,.,.r.Tir-~- — — (^orC7iii/d fop ([uu'f eitjopme'nf — Cotienant 

implled-^Jnierrifptioii of tmanra vniopmuit hj urdvc if pU'fae ofiolals — Suit 
fop rent.] A lessor sued to recover from lus Inakee leiit for iifteen inontln from 
Life August, H07, to 3ist Otduber. 1898; umhT an agreement for lease for ten 
years dated Hi. September, 1890, he** jnim’ lo llic applimtion of the Transfer n 
Tioperty Act (IV of to Bombay. Tlie delVudani conloiicled that in I lie 

agreement theie was an implied covenant for (piiet cnjo\menl, and that aa Id 
had been compelled by the ]dagua <iiiihoriiios (o xaeaie'tlio premia's froin 5th. 
Eebruary, 1894, to Isfc Apiih 1 j^ 98, thoie had been a Ixcach cf the covenanL He 
claimed, therefous to deduct iho .“mi for that period or to be allowed il as a 
Counter chum a< damagis for dis' luban'^-'. 

7fAd, (giving jiulgnnmi fuv pUiutill), tb it oven assuming that, in the agroGinent 
for iho lease, a covenant for quiid cmjoymcnl xv.is lo ho impltcd, such a cox^'enani; 
could only be om» for ([ulei enjoyment by tlie di-fcndant so long as It was 
laxvful for him to enjoy tlio pvopmly. No 'guevanlec against the acts of Legis- 
lature canid be ival inlo the implied covimant fur quiet enjoyamnl. 

Ml^EWAKJri AlAXcuyJui (Uau c. ^xv.Tr Hiboab Au KirAH ... 510 

; Zfdsr fop a j/nfr--Vt7io7e rent paid In, advance — 

Ihstnudioii of p7(‘niiscs hefore e^cplnUlo^i uf (f lemnt to a vefuntlof 

rent paid hi advance — Ajypotilonment — Transfer of Ppopcrh; Jet (IVoflSS2% 

Sec, m, CL (e)- Contract Act (JX of 1872),^ Sec* G5.] ’in April, 1890, the 
defendant let lo the plaintiffs one compartment in a eertaln godown for storm"* 
jg:oods for twelve moatLs for a sum of JL. 1.459 and a seoopd compartment in 
1497-*^ ' « 
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tlie BaBiG goilo\^ii foiMwelvc luoiitliij Ih* Tks {^nieied Into 

posv^skm. Ill A'ngusi, IBfdj in {WMjrtlauee %vitli tlie practice, tko plaiiitifk paid 
tlio tw) snii.s in advaiu‘f iti ilie dt^inulant and got a receipt* On tko 30t1i 
Ociokcr) ISOO, %uilioitt any default o£ ilie i)kmiifX«?, the whole godown Indnding 
ilie h'xil two eonipatiinents ivjh dfslroyed by fu*e and rendered wholly nnfit 
for the p\u]}Ose of storing good*^. The plaintifTs therenpon sued for a refund 
of a proportumaio pait of tho money paid to the defendant, relying upon section 
lOS, clause (Oj of the Tiansfer of Tropeiiy Act (IT of 1882) and soetion 65 of tho 
Contract Act (IX of ]bT2). 

Held, tlui they ueie entitle 1 to recover. The consideration was for the ‘whole 
year. The lease, ne., the whole coni la^d, had heeome Toid and, therefore, under 
k>ction()3 of the Contiaei Act (IX of 1872) the dofondant, who had received 
the hole (soiiMdeiui ion, was hound to niilvo compensation for that portion which 
had failed. 

DHuaAUSin f. Anununr vr... ... ... ... ... Id 


LAND BEVMNrn VODK P/OIBAV (BOAL AtT Y OF 1870), ti7, %% 61--* 
/iVojjc of 37 — — fhiii\sion to numlje)* hmth at a itvrvey-^Hfftef qf 

,sfudi Of]itiishii on /'(ffhts — JS'nmmoij/ srifltjtiont — Extlnaion of land from 

&i(t}tinnr}i Mtthfnoid — JltlWf uf i^ne/t (\,v!nsto/( — Ih,nht(y Att IT/ o/' 18C>3~— A'anaJ 
undtr Jd-San nh^ The pbiniitTs, wlm were the indmdai’s of certain land, 
sued for a dctlariiion of thcii owneiship in and of their right to eulthute («) two 
ph»ts of Hnd which (they alleged) fonaed part of their liiam, and {h) the hed of a 
stream which flowed thimigh their knd,^ It v\as contended for the defendants aa 
to these two plots of land tliat the phiintiffs had no right to cultivate them, as they 
kid bmi iiudo a p at of a village site, and on that understanding they had not 
hoen nunihered at the survey lu 18()3 and had been exempted from assessment 
for tiventy years. As to the !)ed of the stream, it was contended that the stream 
was a public stream, and that the hod of the stream as it dried up belonged to 
Government ami not to the plaintiff 'S. 

It was held hy th"^ luwer appelLuo Cimii that soetiou HI of the Bombay Lan<l 
Ilevenuc Oodo (OoinlMy Act V of 187hJ applied ; that Government vvao compe- 
tent to set ax^art a poi linn of tlio lands c«mipikt‘d in the sanad of the plalniitfs 
for a village site, and that as lands luul not been ntmibensl at the survey of 
1863 and had been ovunpt From as'ies^iment for inme than twenty years, the 
plaintiffs had lod their right It* cnhlvate them. i)n apx>eal to the High Court, 
Iftld {revorsing the decree of the hmer C^mrt), that the plaintiffs were entitled 
to the deckvation prayed hir. 

Mehlinho (1) that hoeibm 61 (film Bumhay Land Hoveuna Otale did not 
apjily. That section rdales b<iek to Si*eiirm 3H and bedh lofer only ia lands the 
piopaity of Government in uutdienaivd villages oi* unulienatod pnrti<ms of villages. 
They do not empower the Go^oriunont to conlKcato any hnd belonging to an 
mdmdir and to confer It on the persons living In hia village. 

(2) Tliai the more omission (o numher the xdots of Und could not have the 
. ei&ot ol turning |hem into a ]>art of the village site, or take away the right of 
tlifepMuMs. Kor dkl the lumssion of Covornmeni to asksss these lands deprive 
, ihfe pkintifis of them, or make them the property of Governmujxt. 


I) That thehed of the Btrenm wm ihs properfv of the pklntlRk, ulm owm4 
sjtot tipon hanks. 

" '"“ lAit) tJ. Tim BRCEKrAiiTo?STATKronIynLi 

etyoymmi^Cownani hnpUed — hderrnpUan afiemntB 
for md '^T/anihrd and fomnt* 
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Jppu><tlonmciit~Ti’uiii.fei- of I'nimli/ Ad [^I F of nice. lOd, Cl (—Vonintet 
Act (/A of 1812) (>"> — XunJlord and U naaK 

LajTBLUKD Tl>a*nx ... *,,15 

lilCENBE — l^mcuitnt -liidioo Eahcmenl Act ( 1"* <f 3 H)2), St 4 and 52 — Ui>/ld of 

({roicing vice idanisiii anotJicfh land lo K ailernapj^ inajospl anted to Iuh onu],'] 

A ‘license ^ as detined bj .seetiun 52 of tlie fndicUi Ea^uniCnt Act (V (*f IbH) is 
not, as in the case of an ‘easoinent,’ connected mtli the o^Mitrsinp of Jam], 
hut creates only a personal right or uLligation. Lh*eiise iinhis mk* not gcuciaily 
tmnsforahle, and the transferee is nut hound to conlimio the license granted hy 
tlio former owner, -while easements once cstahli-hed follow llie property. 

The plaintiff claimed and inwed a prescriptive right of using a coitain land 
belonging to the defendant’s nioitgagor for a certain "part of the j ean for laising 
rice plants to ho aftciivards transplanted to liib o inland* 

ITehl that the right was clearly cnjo> ed hy Iho phiintilf as owner of some hnd 
to which tho young rice plants were tras]>lantcd, and that Mudi a right, so attached 
to plaintiff’s land, was not a licoiiso hut an oa&omcnt of the luitixio of profits a 
prendre* 

SUNBBABAX JaYAWA^TT ... ... ... 397 

LIGHT KEI>AlV\,--Basovient--Dama(fCb--~l ^radke adim amount tf injury thc^ 
not inianctmi — Injauctioun 

(6Ve IKJTJ^c'J!IO^^ ... ... 7^(j 

LIMITATION — AiHKVof 1877), Uc, VJ-Kiira- 
ordinary Jurh'dici ion of High Court’-- Cit il r raced wo Code {Act XIV of 1882), 

Sec^ ^%^Z^Emdcnee— (Question of admibsthdity of ducnmint—Hocmiait 'hvilh- 
out prejudice'— Evidence Act (,1 of 1872), 2;}.] Ju a fcuit for Ks* 465 tho 

defendant pleaded limitation. In reply the plaintiff relied on an acknow lodg- 
ment of the debt given hy the defendant. The alleged achnowledgmont was 
written on a postcard sent by the defendant to tli© plaintiff. It was in Oujarafi 
and was as follows : — “I was hound to send Kb, 20 according to my vaida (fixed 
time), hut on account of the receipt of the intelligence of the death of my father 
I have not been able to fulhl my promise. 13ut noxv, cii his ohbcqnies being 
over, I will positively pay Ks. 80 at Shot Alcrwanji’s. You, ;Sir, should not 
entortam any anxiety whatever in respect Iheioof* As to whatever deht^ may 
bo duo hj my old man, I am hound to pay the same so long as ihoie i^ life in me. 

This is, indeed, my earnobt wish. After this, (lod’b will lio done, Thmerore I 
will positively pay Hs. 80.” The post card hoi e on it also the words ‘hvithout 
prejudice” in Lnglifeh. The lower Oourtb hold that it was, ihoiefure, badmis- 
Bible in evidence and, consequently, that the pUbtiOV claim wub bairocl, and they 
dismissed the suitu The plaintiff thereupon applied to the High Court in its 
extraordinary jurisdiction (bection 622 ot the Uivil Ih'ooeduro Code, Act XV of 
1882) and obtained a rule nUi to sot aside the deeroo of the lower Courts on the 
ground that the post card had been improperly excluded from e\ itlcncc. 

J/eM# discharging the rule, that even if the post caul %YerQ admibsihle in evu 
denco, it did not amount to an acknowledgmont of the debt claimed hy iiio 
phtintiff, which was, therefore, haired hy limitation. 

^er FaubaiTj C. L I am myself strongly inclined to the view that when 
Courts in the exercise of their judicial functions decide that a document is bad- 
missihle in evidence, having exercised their judgment upon the question of its 
admissibility or inadniissiMlity, we have no junsdiction to interfere in the 
matter under section 622, What the ^ Courts do in such a case, assuming the 
document tendered to he erroneously rejected, is to make a mistake upon a ques- 
tionoflaw, and it does not appear to me to ho material wbeiher the mistake in 
law k made during the hearing of the case or in the final decision. A more error 
in kWi^ knot, I think, an illegality or a mateiial irregularity within the meaning 
•of tection622of theOode/ 



f.EKSEAL INDEX. 


slit 


r.»go. 

Prf Casbv, .1.:— J (loubi -fllictEpi the po!.l cuul 'sn'i iimdnufslblo in evidona*. 

To oxcltido itiioHi it %\GnMk* mee^-aiyto liokl iimt 

outpiejtidW' amoiiBimIto an o^piOFs condition tlmi ilic slionid nofc h(i 
used m evidence aj^^bsi ike wlUr, In Knglimd appariBliy tke oaid wmM 
liave boon admits Iblo /c J^ainfr^n ( (l^9k) * t J, li ^ I in) 

Maditatr vv r* Gi r./unnu *-.* **♦ •..177 

LIMITATIOX— Jt / r of 1^77), /S'a% 12, h U, ArL 152— 
CmirtooodufeViHhiAH^lVof LS'^‘2), A''nM!05— iln// of ju(l(ju}mt---DfM of 
(hc)re--Bill ofcoi^i^ f^U/w d t nifo—Tn o ntpusdi for oktaniiifi cop^ of the 

^tirree---Timth(‘tit(^eii 'inonoihioeonai of j iof,tiK Ut idul xsujo'niy of ih da rep — 
^metke,} Tbo time for pioMentli^ an appeal a^^un^i a dt ciee oi oidor is ilniiy 
daysfrom tlio date of Mieli dieioe oi oidi-i (nilicb) 152 of ilie Limitation AeU 
XY of 1877). The date of tlio dccioe or i*. tlie dale on nlutb judgment h 
pvonotinced. 

The time excluded from tlic pei’i(d ai Umitutlcni by hoctlon 12 o£ iba Limitalion 
Act must be taken to eommoneo only whn tbe paity appealini^ does Foinctbing 
in ouder to obtain tbe copy of tbe judgment or doeree, and lo ond njien be 
obtains the copy. A patty %\bo dela^b to apply fui sntli copy k not entitled to 
exoludo ibo period of sticli diay. 

A party is at libeity to apply £ui a copy of tbo dcciee, nlieiber tbo doeieobas 
been sigiied or not. If bo bas applied, but tbe <5opr cannot bo proparod because 
the decree has not been signed, tben tlm time and tbe time taken np m preparing 
tbe copy rvill be oxoludcd, but so long on bo bas made no application, tbe non- 
Bignatuje of tbe decree can bave no elfeot at all upon bim. 

Judgment was pronounced on ibo IStli December 1897, rejecting an applica- 
tionmade by a plaintiff m execution of a decree) but ^ tbe bill of costs (ibo order 
as to costs being a part of tbe order or decree) was not signed until ISib January, 

1898. Tbo plaintiff proposing to appeal against tbe aboie order applied for 
Copies of tbe Judgment and order on Ibo lltb January. Tbe copies were fuinisbed 
to iiim on tbe 24di J anuarr, 1898. d be appeal was juesented on tbe 24tb 
i^ebtuary. Tire lower Court bold tbe appeal b.iiiod b}^ limitation under article 152 
of tbe Limitation Act, not boning been prefcnled uitliiii tliiifcj day^ from tbe 
Mn of judgment. On appeal to tbe High Court, 

MeUf that ilie appeal uas barred. Tbe ouly time allowed by law to bo exeluded 
was from tlie 14tb January, 181B, on ubicli tkic eoplos of tbe judgment and 
order wore applied for, iu'tbo 2 lib January, 1898, on wbkli date t boy were 
furnisbed Tbo judgment was pronounud on the IStb December, 1897. Tbo 
nomsigning of tbe decree w as no causa for ur explanaiion of tbe delay between 
that date and 14tb January, 189^, or for ibo doky betwoeu tine 2iili January, 
1898, and tbo 24tb Fcbiiuuy, 189 S. 

YAStAJi t> Antaji ... ««f« .*» ♦*» ... 442 

"*** — Act {XV of 1B77), Sces^ 10 and 28, Arts* 120, 141 and 

for dharamfl Tbo testator died in 
186^ living two widows to whom bo niado spocibo batiucsts for on joy lug ** ibo 

, ronf and for' making dharam dan*' II o beqno^rtbod ibo residue of ffis property, 

' mcweablo and immoToablo, to tiustoos for dkaram* Guo oftbe widows dm in 1B71* 

^ ‘ 3^4 file other in 1888* On tbe death of tbo surrivor tbis suit was brought in 1888 
I i # bequest set aside and for administmtion of the estate. 

imiM?^;-|On the question of limitation, Liat the suit was not barred. The limitation, 
fbe naoveablfis, would bare been under artlek 130, and to the to- 
Mi of Act XY of 187?^ Airtidto 144, wbkb makes tbo 
(fofbinfeoo from the date when ib® possession of the defendant 
3tdvyys0 tojibcplainliff, does not apply wbeio bho 'Uiit is obbonvisospeciallr 
fT^m*efpie,bad no applioa tion bore. At fcbe same time, section 28 
I Aut 'Sttb'^to tbp^b'stocftion bf'si',iig)i1?b'y tbe effect of iimitationiiinnlng against 
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tlte widows, if it liad Horn ‘•o, would not li.iio Iwi'ii ApjAic iM" to jbe ulio-'o 

Tiglit wa^ iioi doi'ivetl from oi fhrmigli tlw “\VHln%Sj Init %\Xh tuniwd ilttougli ilifiv 
li'Ujs'band on tlio cleafeh o£ tlio snrviviog •^udoi.r. ^ 

Kt/HCHOBDA-^ 1?, P\Il\ATnUI »*» *** 

imiTAnOH-^'limnaiwn Jd (X T 1-^11), Xm*. U — ffX 
kdbT — Jpplicaftdu to Cai^eeior to . ci aside s dt —Vvil Prt icthiH V( dt {Jet hJ I 
Al'fs. £44* tmA, iUl A th'atv Ai^Xmd ilm applltmli 

Kata'^.iu ms tianhfm’od for 0 \<‘(ndk>ii io ik‘ Uollerfoi scoiam *]20 i>f tlio 

Cull J^rocodiu-o Cock (Ac' XlY of 18-::). (k tkc MU lLi^ , MU/ , ik* (’olWtw' m 
fxeention suM certain propinty ludooging 1o ihe .i|)|>luan(, wa*? imJoIm.wlUy 

tlic lespondonH On tho tTlU Alay^ iHilT, iUe .t]>|‘liiMnt applied to tin* i klleel^?r tn 
«ot aside tUo sa.k on tUo grtnuid o! allegoa irii‘giilatUh% and ihe roEeelor linv^ing 
referred the mutter to iUo Atiuidutdar lur icpmi, f<)r\saitkd IKe record to tlie Catut 
on doth Jiiij, 181)7* On the Oth Atignst, the ap]d*r uif, ienmpt; that ho hd 
nob applied to the proper Ooiirt, applied io the fesuhordinate Jndga to i>et mda tint 
sale> fmming Ms appUcaiion holli tinder uxdion 310 A and fiaXmn 32 1 o£ tho Cl?il 
rroeednre Code (Act XIY of lhb2)* He conlonded tluit, imdor section 11 t#f the 
Limitation Act (XT of 3877) his application ttaa n<*t kmetl 
Ifeid) that the application was banod by liinitation. iUider ihe tnles- nmtla hf 
the Oovernmont of Bombay under sectUm 8*^0 of the Cull Pmedtiro Code (Act 
JIY of 1882), the Collector had no jnrisdictioji Thei'e wmb^ tlieref ore? no 
fide mktahe of .jniisdictiou snob as would iiutify the Court xu cxclxiding the lime 
occupied in applying to the Collector from the period oC limitation. 

Under the rules nude ])y the Lord Gurerument o£ tlie Bombay Presidenoy, a 
Collector has not the power of tho Court, nndei section 311 of the Civil Px’ocoduro 
Code (Act XIV of 18S2), to soi aside a sale, 

Xo secoird appeal Bos fx'om an ordex' inafk under seetiuu 311 of the Civil .Pro* 
ceduro Code (Act XIY of lb82), 

* l^ARAtAKII?* lUSXTI-MAJIf *.» ... 


^•^L imltatiim Act (AT f" of 1877), Silu If Apt. uo — MestdniloB^of 

conjugal r I gM» — Demand and refusal — Ooniinuimj eap^e (f adton — Limitaiion 
Act (XV (yf 1877), JSee* 23 — Husband and ic{fi — A'n/Y for pnsseixUon of 
Wtfe herself defendant'] Where a hxishand sued ^ to xeeoxer possession of his 
wife, making iho wife herself the defendant to iho suit, 

Mehf it was in sxibstanco a suit lor the resiliution of nmjngfil rights, and 
aHick 3o of the Limitation Act (XY of 1877) applicch 

llie demand and refusal, wliich fox'm the starting point for limiUtlon undi*r 
article 35, are a demand hy the husband and refusal by tliowdfe (or we wsa) 
being of full age. 

^ A positive refusal on tho part of the ivlfe to ret uni to her hxxshmul is nc»t o$sen* 
tial to the husband’s cause of action. 

Whether in case of a refusal by a wife of Ini! age to a demand made by 
her htmba&d, that she fchould return to hinn a suit hy iiim for lun* mmreiy is 
barred xmder article 35 of Soliedulo II of tho Limitation Act (XY of 1BT7), or Mis 
vrlthin the purview of section 2$ as based on a oontinuing cause of action. 

Pakitoauda u* Hahoi ... ... ... go? 


■*~^"*»** ^ Act {XV o/187f), Seh* //, Art 47— ^Uenilof andpmt^^ 

chaser^ Coni met of sale-^Xon-faymeni ^^$i(rchase monod-^Suli for ^oumton 
% vendee who has mt paid ike px^rkase moneg — liemmhj qf vendor* 

Bm Yranon ato Poeceasbh ... ».« ... 


-MmUaSoiiAol (IF of 18??), Seh II, AHs. IIS, m mil' 
JA^lori ani totmit—Agrecmcnt lo omtpyfor tt fem—Fermisdve oss- 
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Jiqnruiwn of v in-- SiiUf nr pOiisemnnr\ Pkmtift' feiiml io r^eavor pMsessum of 
a ourkm Imm imxw the defen(Ui,r,iH, resim|X tlieiir dmm m a mtdn 
dfttodilao ;ird Majj IBHd, cxociiicd l^y tlie dafendauts" iatlieir Mallapp* to tlia 
failier Krislmappa. lu tins docixBUQtit Haliappa admittml that tho housa 
balcmgod to Kiishiiappa attil promifeod to vacate it at the end of two years from the 
(late of oxGcutioii. Tho doiunumi heing pTCsented for rcginttation on the iSth May 
IbSO, Mallappa dopied its exectition, htii after inqairr the District ikgiatmr 
oidercd it to ibe registered. Tho lower Court dismissed^ the suit as hatred hj 
limitation (eithei l)y article 11‘3 or uiticle lit of the Limitation Act XV* of 1877)<. 

Jlelil^ reversirg the decree and remand* ng tho case, that the suit was not barred* 

By tho agi eement tho ionanev or poruiissivc occupation was to end on Srd May, 
1882. Either tmder artble 139 01 lit tho phamiiif had t'welve voirs from that 
dato within which to sue. 

8^i^BlJ0IlAn»A B vn^ppA ... ... .*» 38S 

hmlTX^^liM>-LimUunon. Ad (X L’o/ 1877), Sch. II, Jd* VSi—Modi/ufje -Fur- 
chafer from moHffif^geG—Xecemtp of 2 >oiit>eBnon in order to yalkhUc imnsaetion 
ai against oriijtml mortgitgor*] A peison purchasing or taking a mortgage from 
a mortgagee believing that ho is getting a good title must have possession of the 
property tor the statutory period in order to varidate tho transaction as against tho 
original mortgagor under article 131 of the Limitation Act (XY of 1877). 

Hamchais-dba tJ. Sheikh MoHimx *.♦ ... 614 

, — ^ f hfijy.afuui Jict (XV Art* l%B'--ArtkUappUmhfB 

to snts Ig msignm of atiction-punkiser-^Asslgyiee of auoUon^purchuser.] 
Article 138 of the limitation Act (XY of 1877) is not limitod to suits by the 
auction-purcliaser himseU, but applies also to suits by his assignees. 

Limitation luns from tho dale of the sale. 

MoJdma Chmder v. Xohin Chmilcr ((1895) 23 Cal., 49) dissented from* 

(loTiShD r. Ctaxgvji ... .*• ... ... ...346 


'*^^IJniHaiion Act (XV of 1877), Boh iJ, Arl 179 — MoAgage — Me* 

demption'-^lMme for rcdGnqHioii--Xo time fired hi ike drene for iiapnent--^ 
2i]xemtion--Limitiition*} On the 27th June, 1885, a consent-decree was passed in 
a redemption suit to the following etfeci i— 

Biaintiffs should pay the sum of Its. 733 to the defendants within a month of 
this dale ; in case they tio not pay tho money, then in the year in the month of 
Chaitra in which they pay tho luonoy, the defendants should give back to them 
possession of the land ; till that time the defendanis should pay the irovemment 
assessment and enjoy the produce in lieu of Interest.’* 

On the 27th June, 1S97, pkintiffs applied for execution of the decree, praying 
for possession alone on tho ground that the redemption money had been paid ofi 
by their payments of asbossment, on behalf of the defendants. 

jVdd, that the application for execution was time-barred under article 179 of 
the Limitation Aob (XY of 1877). Tlie words of the decree were vague and indedn- 
ite, and wero to be considered as really mentioning no time for mymeni The 
decree was, therefore, to bo taken as opomtmg from its date, and to he enlorc^ble 
only within three years from that time, unless kept alive by application for oxecni'- 
i^on made according to law -within the proscribed periods* 

MAEtrif r. Xeishka »♦» ***• )i»« *♦» 693 

■Morigage^Bmt for sale of mortgaged p^operij^^Begniution F if 
I Wi£h agremenh 

^olaroAOB . »„ *#, ,,, **. 781 

' 1877), Ee 0. 6—4ppoo^ 

f rM tir is ^ 
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lower Const holding that there was no snffiaient epse for not presenting it witliin 
the |>res0ribod time, the High C^ourt can only interfere in beroiul appeal if that 
decision is contwry to law, that is, if the lower Court has O'^ercis.'d its discretion 
oaprioiouslY or arhitmrily or without proper legal mtderiai. to support its doeision. 

PlRTATl V. iimuTi ... ... ...011 

LIMITATIOK ACT (XT OF 18?7), Becu (Ad Xir of 

88^,) iSec. 001 — Practice — Ajii^eal % dcfoulartn — Ohjectlum to dtcne flnl hf 
plaintiff— Suhseqncnt witMraxml rf app>al — Apjdiuitivn hy plaintiff fur 
leave to appeal — Buffeient cav^e* 

Bee ... ... ... ... ... 692 


.Srcs. 7 Am 17 — FLUtnershlp-^ 

Baaih of parlnerSiihseqnnit recovery of (usifils hjf svrptvhvy part ncp-- Bait hp 
advnimdmtor of deemscd partner \vjnlnA smteiny p(nin>r fur rt covered 
imels — Buitfor pa d nersh ip aeemtnt, 

;6?ef Paetkbuhhtp ... ... ... ... f>ii 


... — ..... IT, Aut. 179— DJJ hin ApfP 

cxtUnrhid Belief Act {XVII of 1879). Bee. 4ii—^i[/reem(ntflnl unfh t .svc/n/u h, - 
eomlnff a decree — Pefanlt m pap merit (f insUiJ ninits due under dtcree—Ajridl 
cation to make decree al^ohite vndf^r Beetioa Ri) of Tranyfer uf Protfcriff Act 

{irofimiy ^ ‘ * 

Hekkhak AapjCTTnTiTEtsfs’ EcLiFr At‘i? ... ... ... Oil 


^ Sun. II, Art. 179, Em. I— XMA 

lit]} of suretp lu ei'eetUlon-^ApjdicaHonforceecutionar/nlmfK nudp v hen a. step 
in aid of execution apai ad a^yrincipal — Mode of eaforeuip paijineat ugain\t a 
sr^retp — Prxtctice — PrQCidur'e—SuYetp*’] Yinayak lulmoliandia was awarded the 
sum of Bs. 4,951-13-11 by the District Judge as compensation for land taken up 
by the Collector under the Laud Acquisition Act, 1870. The nimioy was ordered 
to be paid over to him on Ins giving security for ^fcs leftind in (jase the appellate 
Court so ordered- Bamodar Yigiarangaiu thereupon becamo hL surety and executed 
a bond hmding himself to pay into Com fe tlio said sum of ils. 4,951-13-11, if 
ordered by the Court. On the 2oth Septemhei , 1803, the High Court Yaried tlm 
order of the Bktnei Court and awarded Hs. 4/20 D7-1 1 (pait of the Ks. L9 jl-lO-ll) 
to another elaimani Kusijl Ilamp (the apptdlant)# On ITlh February, 1891 KusA |i 
applied for execution of tins order against the .surety D.imolar and chumed also 
interest (lls. 1,63.7-10*0) and costs (Es. fklO-15-4). Baniodar objoctt'd to pav 
interest or costs, and the High Couri hold tlud, as surety, he uas lialdo only fo-’ 
the principal sumj but not to interest or costs. Htibhoquontly, vi on iln‘*irqli 
February, 1897, Kus/iji applied for execution against tho pumnpal debtor Yinayek 
of the order of the 25fch September, 1893, in respect oL tho inteiesi and costs, con- 
tending that hk application of tho 17th February, I89i, against the surety was a 
step in aid of the execution of the order under article 179 of the Linn iathm Act 
(XT of 1B77) and proveuted Ihnltaticm* 


IMdi that hh application was haired by liuiitaiion. Tho application for execu- 
tion against the surety would not operate to keep alhe ihc order as against tho 
principal debtor unless it was made to enforce a liability which uas cbniiucm to 
both under the order. But under the oulor ihc surety was not, liable for intcrost nr 
costs* His liability was expressly confined by his bond to tho prin-*ipal stiui, and it 
1 only as to that sum that ho was jointly liable with Yinin^ak* The provlou's 

XI i ji j*,. VI T.'^ t 


was i 


application, therefore, for oxoeuiion against the surety for money for whiih ho w'as 
not liable undn* the order, could not bo regarded as a ste]» In aid execution agah.’^i 
the principal debtor Yinayak, 

The mode of enforcing payment against a surety U by summary 
^^xecutlon and not by separate suit. 

* Krrwi V* Txhaxak **♦ »,t **% 
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milTATWN ACT (X? OE B?*), Aiit. m, m md of 

Ajiptieattonftirreiuraofucopji/ofetiki'reeo'] An ftpplk^tkm to tlie Conti l\? a 
(locroo-koldet asking for tlio lointA of tlio of a dooroo Hied with a former 
darkMsi is not a stot^ m aid of oxeetitioii ‘wlilim tlio moaning of aTikdo 179 (4) of 
ike LlmiMum Aot (X¥ of 1B77)* 

Ba^taium %\ Bakah Maibae. ««* *»* an 

— 5 — ^*Ih!l& of nniic&f 

memihff of iJit nonh — Fuvceuilon (fdtoree — O^^ders in Mcuthn ppooe^dinff^-^ 

Ii(s jmkaUt--^WitMraw(il of Hiyplicfftjon foy esyeontion — JBlfeoi of $iiok 
drawal.] Article clause 5, of tlie limitation Aei (X Y of 1877) ax>plka onlf 
wtee til© notice tunlct bcoiion 218 of tlie Code of Civil (k*i»eeilnre (Act XTV or 
1882) Bas been actnallv issued. If no notice is issneiB iinm c'lnuot be canuied from 
tbe dale ol ilm order of tbe CVmii ; tliougb it may bo that nheii* a notice bus been 
is&ticcl, ibo date of its issue would bo tbe dale on wbtab tlu* Caiut ordered its issiio. 

Orders in execution jn'oeeedingSj if not ax)pi‘jtltHl from, aie binding on the partlcfi 
to tbe suit in all Hubse.xuont ])roceedings in that suit, on jirineiples analogcnm to 
tliose of rosJtirUntlif strictly^ so called* Tt is, thereforcj neeiKsary to eonstUute a 
bar that tbore slionid be a bearing and fuird clecisiom 

■Wberc an applicatiim fc»r execution is allowed to be withdrawn, tbe matters In 
dispute are not Iieard and decided. Thoie Ik tberefore, no Judkata^ 

Haki ftAsEsn r. AkurrK'BAi .** ,,,, ,,, 35 


JAJ]^A.Tl(j—(IifMriUanofiFtcpersod of ahmade not compH^nt to sue in rcjijiect of 
tketunatwa esi(Uti--Civtf P/omfdrc Code {Jet AYjyo/lSHt), 'iiQ-^thtarihtn 
-•--lik/U to sifi---Praetiee---VnoeedneeJ A guardian of tlxo pet‘Son only of a 
iuraiic bas no liglii to bring a suit in respect of tbo kmtle's estate. Tb© mana««^Ar 
cf tbe lunatic H estate is tlie only person who can institute feueb a suit. 

The word guardian” in seci ion 410 of tbe Oh 11 Procedure Code (Act XI ¥ of 
18S3) as amended by Act ¥"111 of 1890, when applied to a lunatic means the 
manager of bis estate Ibidcr ibis 'Section a person utlior than tbe guardian of tie 
estate can also huo with tlu^ leave of the CouU. 

Bai 1)n^UI f* Hiuv.nxn ,,, ...402 

jS'uit h/ wife o.<? ne^t fnauh ufJefmn ta he ahmoik — Ifmhanl 

not m OtdjiktffGd hmafic — Vlril Pmvethtre Code {A( t XIV of 4 ri 2 *«- 

Act XAX Yr/lBoB — Praeilce — Procedure J Ylicrt* a u tfe alleging iier husbarul 
to be of unsound mini, brought a suit us next fiieud, ihe Comt t»rdetcd an nMiury 
(1) as to whether tbe husband was of unsound mind and (2) as to ubetber tho^suil 
was for his beneiit. 

PBAI^SUKiniAAlE 1 ?. Bai Laukop. .** ... 652 

MAHOMEDAH law — Gift — Gift if not perfevted hp posers' A on Is inratid^dkiitKrn 
of posm^mn-'-£om8^hn~-Jif\(fld>oiiant} Yudei* ilm Mabomedati Uw a regib* 
tered deed of gilt Is not ■xalid If it is never pmIVoted by possiWion. 

The Mabomedan law requires tbai ihe donor sliould be In actual or at leant 
qonstruetivo possession, and tint he should give actual or ai least oonstruotive nos- 
se^ionto tbb dome, * ^ 


Bogiskation is not equivalent to po^'i^sssion, 
i$MAii IUhji ... .M , 


— — 2>ra2W/ff-~radiilon shtir'n of svek propertu 

^^WBrnotmto mfmmnt m mm$ nni on payment of cmiH-hoB'^PmetHO'^ 

Intte Presidotioyof Bombayasnifcfor pattitioa of an inliarftance 
wstaiguighablo from a partition snifc bv Hinans. In 
Buoyj. snit,iLaaoi;jaa!in!;ftak-ial ll'.’ piopov tinio fo luvru bis sWro divMed cfl! 

I'pjlafi.bcvJl'rB granted to bini onpnyraeiifcof Ibonaeossary 
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nnl im/e-^Mai}}kWtii^e opdtp oUahcd- hj a 
affnln^i: hmhinJ'-^Bnh^icqiieni (y^we fnr Tthiiiution i>f cmjKf/*tI rhjhis ohtHnied hu 
hthhtuH --Bjfevt of SfwA rM'm /uf prerlf^n^* f3/v7«T of nvii>ihtotaee — ('niuindl 
Pw t7>^/n‘ Ccrh [Jet X /5/*lHvS2)» ** A of a (’ivil Comfe Jut’ 

lullun of wnjnj^al .siiptns ‘<1 ik .tny ]>r ‘ vjo^ih of a I\la’(Kh’ lio fur Jsiuin* 

If tlu frhotilii iu r *fu Am »; to live lier A 

tiaio lu ^wBsvl a pi‘ov»‘ioH ^ enln’ of luvl ‘ bv Li' ^ oj’ rather Iro i(t 

ita'^ iletormimal, if the v/iL* failmji to comply v,ith ilm d-nva fir lo^UHrii'it 
refuses to live withlier Inishan?!. 

/y /sir Eclikxdas ... ... ... 484 

— ~ » 2r / / tO — of 

{ff/aiHst salf-aeiptired pi'oih^Hq of I op hi h ? i h of hh hf 

haiCj llu’ "a lA nv of a prodoco is *d smi, ^^ho live 1 in unloa ith hi4 father, Iu«? a 
lojj.d rl^ht to luainionaiico from liQv mother-in-law oni of t]i'‘.S‘ih’'-acMpiir ‘A {n-uporiy 
oi th3 Fafcher-iu-lavp to which hin widow has ratveevch’d lu his h Ai\ A m mh widow 
has no log il dalni f or niaintananeo m‘ir*ae|anvd property in tho Jaiiis of 

lior father-iu-Lur, bnt whmi suoli properly tWolv<*s iipia hU heirs, the danghtor-tn- 
law has a ohdm against it in iltcir hands Cor niamieaenco if her Iniohancl had lived 
in union with his father. 

Yamukabai «?, BIanubat •«« ... •»* ».* COB 

— Wichnml daitgJUors — Their rUjltt of maiffcnmice out of their 

fiither*$^ eetaU — Hindu htoj -Dmif/Mers.] According to llindit lawj it h only the 
nninarried danghh»rs who have a legal claim Cor maintenance out of tliclr father’s 
estate. The married daughters mint seek ilicir mamtonancj from the luisharalLi 
family. I f this provision fails, and the wi lowed danght’r returns to live with her 
father or brother, there is a moral and social obligation, but not a legal! v onforceablo 
right by which her maintenance cm b,'' chimed ns a eliirge on her f ither's eshtte, 
in the hands of his heirs. 

BaiBIakcivi, t?. Bai RuKHStlNI ... ... ,,,291 

, — — IPAfore’s mamfenmee — Ri(j7if of mniuic nance charged on property 
left hy testa^tor — Bale of soch jyroperig infnnal of aid on's right of w a inf enanee 
— Might of widow as against imrckmer — Tran for of Progedg Act {I V if 1B&2), 

Sec^ B9 — Bimlufaio — WidoiX] A testator, by his will,* gave his widov/h 
maintemnee out of ihe income of Ins immoveable o-itate, subject to a limited 
power of sale or moifgage conferred upon his ex'cuhiv for a special purpose. 

It Was found ]>y the lower Courts that a luge pait of ihe property v as sold hy 
the executrix with tho ob-Ject of defeating ihe claim of the ]danbiiV, wlio was one 
of tho testators widows, and that the purchasor was awtiro oi llio fraud. 

Jfcldj ihat the plaintilY was eniitlod io recover licr inaintonanco ccai of ilio pro- 
perty in the hands of tho pimdusu’. 'riio puiv-liasn* Irmng been nwaro of the 
feud, the phimtilfs right ifimaiutemince against ihopr<3perly in his hands remained 
unaheetod, uheiher under Beothm liO of ilm Transfer of I’roperiy Act (lY of 1882) 

OX" til? law previoimly in fore? and irrespeeiivo of the posuliility of Lijr rdaim being 
satisfied from other property. 

HUBI BKirABIBABJI l\ ilu lU^fBAI ... ... S43 

BIAMLATDA'li Aet^ {Bum, Act Illofim), Bee. 4--- 

Dupuiee hdmeeu riparian propdoturs,^ A Blimliidir’s Court has no jnrisdicUon 
to determine questions arising botweon riparian proprietors as to the amount of 
Water each can tako from a stream. 

A suit williia In a Mdiiilaldur’s Court where a person hns beexx dispossessed or 
deprived of the use, or whan ha has been disturbed or (ihstructed, or when attempt 
IiM bam mad© to disturb or obstruct Mm in tho use of walor of which hs is in 
pc^session or was in possession within six months before suit,. 

BaBA/I BaH/I tX. BaBAJI ... .** ... 47 

* ‘‘*'‘’ * '**'*'' ^^ 11 '' '' * . W i.,, . .I,., , .,,. I i l O W h i m 4*- — 

^ 1^e^-^Wak^^murse---Miparian owmr^s right of] wcidd oonstltnl^ pi 
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tturaa'jombla tlivorsion ot w.aier wicli as to dtstiirli the nso of tlw low« rlpaviaii 
owners, is a question of fact wMdt tlio logliJattire Eas girea a MdialiiMiir 
jiirlsdictlon. to deeida. 

NaIUYAK V, If ASlUV *«* •»» »»• '►** *«» m 

MA!MhkTJ)X*U---MimlakUr\^ C(mi-^Juns^(fktmi of MfhnMdnr mt^r o0ce^\^ r.f 
(l^o&GrnmQH sued hi tJinr* nffifittd miutdtij — AH XI¥ Bci\ iL 

cf l^%iBec* ir>. — dhmhiu/ Trngatkm AHiBonh 
mkr'^liigMs ofripapian jjjopndorB’^ JP^ihp-eourse, 

A MilmlattUr has JiiTiBclktioii, imder Bamluy Act 11 T tn hmraiid 

doiomim a suit bioupflit against olliccis of Uoreiinnent f<>r actsfpm porting tii huvi* 
h00B done by them in their i>Hiolal < apa(*ily» 

tCho Irrigation Dopaifcmoni lias no po\Mn’, under Bomluv Aei TH of 1870, to 
dam a skoain or a water-couiso on the ground that if dcuvos ds aupply of liter by 
leakage from an in 3 gation ciual. Sett ion 48 of flu let only gives the Domrt'^ 
ment the special right of charging a na'or-iMle on 1 ind \Uueli derives honefit from 
the leakage. 

Water which has leaked from a e mal into^the land of another person doe's not 
belong to the Irrigation Department, so as to give the latter the right to follow it 
up and claim it as their on n. 

If the leakage flow n as such that it itself had becomo, in the eye of the law, a 
canal or water-course, then the rightb of the peBcms through whoso lands it floued 
would he governed by the ItW applicable to canals or water-courses, 

A Mlnilatdelr has no power to inquire into matters not oomed by tho issues hid 
down by the Act itself. 

BALVAJ^TBiO 0. BpBOXI? .** 

MIHOK— (7a|3ao% to coiitntct-^Contract Act (JXi/1872), Sees. 2> 10,11, 247, 248 — 
McUiflcatimi — Meleasc hj mhioe fufker of Ids infercsi in joint to Ms 

son — JPamiltf airaiir/cment — Vchintarp conveyance hy to son — TmnHicthn 

impeached hy suhec^icent creditor Piv BvEBA^r, 0. J, and D^kabb, J., 
(FuLroK, J./ dissenting) . — In India the contiw t of a minor is not void kit void- 
able only and is capable of latification after ho aitain&hnajoiity* 

A release by a minor fatber of all his liglit and interest in the ancestral propoiiy 
to Ms son held to be valid if xatiiied by iho donor iifter he aitainod ni<ijority. 

Ter Bakadic, J* The property sought to be protected by the release was admit- 
tedly ancestral property, and Vamanhs niinoi* son had a half share in it, nf whiclitlm 
minor could at any time claim partition. The release w'as only intended to prolect 
Yamau’s one-half share against iho consej|uencos of his on n improvidenoet When 
all existing debts were paid of and settled, VAimtm’y right to make a volunlary Ciai- 
veyance of the same in his minor smfls ini crest cannot bo quest hmed* Bucli con- 
TeyancQs are woE known in English law, and there have been eas'^ in India also 
wfieie Courts have given oflect to such voluntary conveyances or gifts by a father tu 
his son—Gcmpa v. Bim Bmjk ( (1880) 2 AIL, bUO). Such iransudions do 
not become colourable merely because lu their ultimate consequences they have the 
effect of protecting the family property against the iirospootive extravagance of the 
settlor, or because no adequate consicleraMou is shown to have bom paid by the party 
beueflted, 

Pef t'— Ap-irt from seoiion 7 of the Transfer of Property Act, 188S, 

which was not in force in the Presidency of Bombay wlxmi iho reieaso of 18$7 
was executed, a conveyance^ depends on a q^receding eoniraat and cannot W valid 
futoathe^patty making it k oompetont to eoniraet* Without an antecedent agi^eo- 
ment to give and receive, there can bo no tran.«5rcx id alu The ijower to convey 
must depend on the power to contiiLck XTiiless il can be hold ilui tlio piovisums ol* 

, sebtion 10 of tho Conlract Act wr'ie not meant to bo GXiiaubLhe, and It was intruded 
' To'looyc out of conaideiktion agrcomonts by minors, wc must hold that a minor is 
' imcdmpetciit tpccoptraoU' 
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Vam^n SatlasWr* a lomoi* meiul>0r of an nndivided Iliiiiln family, in 188T excetit- 
ocl a of Ills rigkt and iiiioroit in ceitiin aiicoBiral minor {ifmi* 

In 1882 tlio x)Luniifi obtained a deorce atjainst blm in resx)QCt of a debt Incurred 
pk<?equont1y to ilie data of ibe release, and be sougki attach the released prox)erty 
in execution of his decice. He impeaclied tho validity of the release. 

Held (by Fauba.v, U. X, and Fcltdx, J, (KA^"AI>n, J,, dissenting) ihiii the 
release was ino])erafive and that the xilaintitf was entitled to attach tho prox^eity in 
oxeention of his dceitcs 

By Fakbah, O, ,T„ on the ground that it had not been latiiled by Vaman after ho 
atfeiilnod his majority. 

By VmmWi S>i on the ground that tlio release was ahsolutely void and Incapable 
of mtiheation. 

Per FABiiAB’, 0. J., and Eak-adb, J., ( 1 ? 0 lto]S', J., dissenting) Tlio release was 
voidable only at tho option of the minor (Vaman) and was not void, and if it was 
ratified or not rexiudiated by him on attaining majority it was, in the absence of 
frauds a vfdkl transaoiioni at least as against Judgment-creditors whose debts were 
of a subsequent date. 

Sabashiv «?. Teimbak «•# t.* «it Iff ».# 146 

MINOE — Btd^ on hehalf of mmQ7'--^PecrBe--- Compromise of decree hy next fnend--^ 
Application to hct aside comprO}nise--Atodes o f impeacJii^iy the decree — Pmctice-*-^ 
Procedm^e — Cied Procediu^e Code (Ad J(IV 188^), Sec. 462.] Wlioraa 
decree to wdiioh a minor is a party has been compromised with leave of the Court 
granted under aoetion 462 ol the Civil Procedure Code (Act XIV of 1882), the 
compromise cannot bo suhser|nontly ro-opened by the Court jiropr/o on the 

f round tliat it gave the minor less property than lie was entitled to under the 
aeroo, Tho modes xn which such an order can be impeached are, at the most^ two, 
namely, by review or by suit. 

YIEUBAKSHABFA SHIBAPrA..* ... 620 

MORTGAGE — — Cerlificatcd gmrdlan — Moricfiuje Ip such guardian with* 
out Covrfs 2>crmihBhn — Valldlfg of sifch mortgage— Ba^ieiion under Civil Fiv^ 
cedure Code (id XIV Hec, 305 — Chiaixtkins and Wauls Act (VIII of 
1890), Bees. 29 arid 30— Ac^ XX of 18G4J 

See GuAEBiAJr M, ... M» i.f 287 

ilicm oUained hj morigagce’—^PeccidmhSale of mm hjaged 

ffoimig in exectiHon—Purehi(Sfr nl swJt sale— Tit! » of smli purehmr-^TmnBfer 
of Property Ad (IV of 1882), See. 90.] Ihevioiis to the passing of the Transfer 
of Property Act (iV of 1882), a mortgagee obtained a monoy-doeree against his 
mortgagor and In execution sold tho mortgaged x^ropoity. The son of tho 
mortgagee bought it at the sale* 

Jleht, tliat by his puroliabo at iho oxecution-sale the mix took an absolute title 
and wan not liable subsequently to be redeemed at tho suit of the heirs of the 
mori^gor. 

r* Phondo ( (1897) 22 Bom., 024) distinguishedt 

A third person pitrcliasing mortgaged propeity hand fide at a. sals in 
oxocutioxi of a money decree obtained by the mortgagee against tho mortgagor 
obtains a good title &ee from the mortgage lion, unless the sale is made subject 
to it. 

Hueilir SSAHEABOIBX %4>i 9*% 1X9 

. .f • ^ M ortge^e hg m^^sJmrer <ffcndmdeel share— Pm^ittlan suti stdsequmtig 

hroii^M hg other eo-smrer to mhim mortgagee not a party — Mortgaged^opfrtg 
uMted n a slmer other thm mortgagor— 'PighU ofsndi co-slmrm^Pm^o^, 
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MORT 0 AG -I \n cr {/ oft— A, i7 i* '?/ r^v^tn’ rf 

hy iJK^pi^faff'^t /o « hi i ^ hn t f t h j^ruhr (nhi^^ ibu '■hihi^iii^e 
Aii (/ // ib7:2> A' u\2, Pui\si uUiU I J i i 11 0/ 

(ifJrapnti .hi \IV tPi s*’U Au‘» < t' h, ut^(pA Tk* ]>l.rnJttir 

xaoJlgai^iil i^iniim |n<‘|t t** tl in^l ih it‘i«I nl ^ii u^’tli IkHH'joInn, IM Tk Hy th^ 

inoitgagii dkMi! tlv» 1. 1 it'" *M , 1 , 5'lo iij»{,\,il^b'' on^2?>ih iHt^mlm^ IKOiv 

On tlio iiih Ma\ » 1' 'i‘7^ tl. U' { <U‘l n"^ *t! '-oiti it l^y . vUirni imila tin* (f 
I'ale contain^'d m lino iu{'xigi^4 Oi* L i , d V ^ r i. l fK*tt‘iHUnt iian tl i* iiuiohami* 
TJio pkmliif TOv d in m 1 u* ul » t \w - .ilc ut d 1^' all'>v ul to tt d«H in, alli ging tkit 
on tka day k fuij tiM f^ak' tko In i tkiindn.i by! (»i dlv ]ronu tsl and agrcnnl to 
pofitpore tlm miIo foi four d uh an I ih vt tla* r ohI A* rnLilviti lud ii« tniti of tkls 
lacfe before ke puicliabod the 

i/t'?J> tkat cildtUiCC id Bu>k md agia^nkui was udinksible* Ji %k\$ not an 
agreoineut to modify any o£ tbe bits of the n^oitgago j it i\as nu^rely ati agreo^* 
ment to forbearj i a imiod d ioar ck> Ixom the exmko of the power of sale 
given by the mol tgage. It, iboieiWe, Ihil m>i fall within nioilbO 1 of section 92 
of the Evideuci Act (I oi 

TbjfJj aIso,^ilut the said piomise or rgieeiocat* if made by the moiigageej isas 
rcijan osteusaii of time foi the pafuynicaue otihepUlutilVs (mortgagor^) proinko 
to him> V kch V to pay the moitpage-deht on the 2i&ili Deoomkr^ 1800, bnt was 
an agrceiocni to i of min from oi.eicidng, for a stated pmod> iho light of side 
arising fioni non-poifoimanee, aiicl, thciei’orej section €‘d of the Ooairast Act (IX oS 
1872) did not apply. 


Land situate in the distih t of 3i Uimi vithin the island of Bombay, and within 
tha local limits of tho oiighuil pnisditihn oi the High Couit, is situate within 
the town of Bomb 1 % 5 iu the must m vbmlitlut esipiefe'-ion m U'-id in seeiion 60 
of the liansfn'* of Finpertv A*i t (IT of l''b2) 

Teihl^e: GA:5?OAi)iun liAKun r. Bii^awMABAs ... ,,, S4S 


/ai — Acii '’'>}/?/ of jh^ssf sbhn i i orAcrfovaHthiic 

transaction asaijoimt btiyhiol — LinaUttwn Jd (ATIk/lB 77), Sdu If, 

Art 1S4] A pilson pi rcl a^^mg oi Ukiiig a iiHitgnge fjoiu a moiigageo bdievnig 
that ho IS geltiBg a g( od ihU mu i p(.ss« sum oi the |noi.eity for the sidxitctry 
period in oichr lu lalidatu the tum-mimn u ^ auainst the mlghml iiimtoeor iiridtr 
article 134 of tho Limit dmu Act (X\ of lo77) 

Bakcitakiiba BinuH Moiumn 
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--^Hcdcm^lkm — Dieu^ftr vA/tA/^/n th,r f^uti in the iimc 

for pa$mmtr^Zmiiaiiou*^luiiMh^ JailT of 1877), Art ITIhJ On the 27th 
JhaOjlBbS, a comnVdeaoo \\m fa feed in a ridempiion suit to the following 
efect i-—* 


rL^ should pay the sum o£ Hk. TJ3 to the ihrimhiutE within a inonlli of 

to data ; lA cm they do not pnj tho mony, tlmi hi tho 3 ear m iho month of 
Ltetmm which they pay tho money ^ tU deiondanls should give back them 
possession of the land s till that tiiim tio defendants shmiH pay the Oovernment 
as^Q^sment and enjoy Uio produce in lien of mterc^t**^ 


plakliffs flpjiliecl Xor cxoeulSon of ^6 deoroe, piiiyiug 
Mrt<MKrf|||jtiacstte on,tlba gtottM that tho redsinptioa aoneir had Isaoti kit ok 
rnym-mk oj. abji“.^spiou{'j beball oLihe defondants. 


'by IheiT Xinfm-mk 

5 

' arpiiratioTi f.'r oxcer.t.ku vas Umo-haned nii'lcr arlielo 170 

The, ,.- 01.18 o£tio doer 0 vk 7 aZ-kd 
, incite, 'kidwTo to, locntioning xro lima to pf^Lot 
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Pago. 

Tl’a clotreo llicrefoio, to te ialcni ns 0|jN}mtbg from its unci l<*bo 
enfonealjlo oi)ly ^\itlim .yeais fiomihat thoej niil<‘*sHKept aliro bj npplica^ 
tion Cor extent K)n ir atlo nccordn^g to Itw itliin tlxo pregcril^ed period**. 

MaJvITI iv luiisnxA 59S 

MOBTCrAOE — Sinifor^ale r/ T cj IB^y, /SVf. 

Oi^ xp — K;>rr/ if (tfjrcf muH — LuHiUdKiL 

Pkiiitiil botiglii this mih in 3tt)" on a luortgago-bond, cliL<liH70j loxvccnor the 
]»alano(* dno on tho nioit^ago by mh of tlio xnorlgagod prtmoity, or, m tlio nltenu- 
tive, for poj^^wion of tlio propeity tmiil pa:snKnt of ilmialanre. TIio aaoi tgago 
eoninincit a stipulation that, on tlofatiU of pa;\ meni of bloresi by tlxo mortgagor, 
tbc xnoitgagco sbonld tako porst^^sion and hold possessicjii in lini of intorrsti and 
plat finch lofsffrSK'n slumhl coni nine nnlil the inorigagoi paid the principal and 
intorobt that len ained nnpaid nlicn tho luortgageo took poFscHsIon. 

Tho fhidge dismissed the snlt. holding ilint tho claim for possession yras tImC'* 
bamd, and the claim for tho sale of tlio property conld not he onforcad, as the 
mortgage-bond contamed a special agreemeni AThicli look the ca«e out of elanso (3) 
of sectipix 15 of Eegtiktion Y of 1827. 

On appeal, 7icW, reversing the decree, that socHon 15 of Kegulaiion T of 1827 
■was not applicable, as the moitgageo never was in possession, and that the claim 
to enfoice the mortgage seouiity by sale was not barred. 

SiDBFSTAu r. BArA;ri .»♦ ..,781 

MUKICIPALITY — BonJwj Bhtnci 2Bmiei2)al Jet {Bom* Ait VI of 187B), Sec* 48-— 
Me-ircethn of a Hrnctme formerly iwi^iing mt mtVm lliOBGcihn^ Section 48 
of the Bombay Bisiriet Municipal Acfe (Bunn Act YI of 1873) refers to tho erection 
of a thing for the first time, and not to the le-eioction of an old structure wMoh 
had been taken? down for'-a tompomry purpose only. 

llie accused was the owner of a shop in a public street at Tluina. IThe shop had 
planks attached to it in front, overhanging a public giittei*. These planks had been 
in existenco before the Bistrlefe klimicipal Act camo into operation at TMna. In 
April, 1807, the planks weie tempoi-arjiy icmo\ed under tho oiders of the plague 
auihoiitios. The plague having ceased, tho accused replaced the planks in October, 

3807, uilhotit the poimissioii ot the municipality. Ifoi this he was prosecuted and 
fined under section 48 of Bombay Act YI ot Ibfs. 

BeU* reveising the conviction and sentence, that the refixing of the plank*? was 
not an ** erection” within tho meaning of section 48 of the Act. 

KaitA CloTixn 0. Mui!^IG^rAmTr OF TiuKi ... .*.248 

iBktaicljkil Act {Bo.ih Act III of 1888), Bee* 240-^- 

^^MmphijeiV^3Ieamn(jofthc ntnil-^Bkocilon 'tested in ike Munkliml Com- 
The woid‘‘emi)loyed’' in section 249 of the Bombay Municipal Act 
(Bombay Act III of 1888) refers to employment of any Icind or for any length of 
time. 

MrarciPALirx or Bokuat i\ Aiimedbeoy IIabibhoy 528 

wlnatiQn--*^Yahialmt m(xdc hj Muutetpalihj — 
MugidmUk pomr to levm the ialntdion — Bomlag BislHH Mimidpal Act (jBom* 

Act ri 0/1873), See* Bk ers ameiM ly jBomhff/ Act II of 1884 J Under tho 
rulc^ passed under tho Bombay UktiktMnnicixial Act (Bom. Act YI of 18V3) as 
amended by Bombay Act II of 1884 tho Municipality of Wdi estimated the annual 
letting value of a house belonging to the accused at Bs. 50 and levied a house-tax 
of Es« 2-8. A, a tax-payer, applied to tho managing committee for a reduction of 
Mio tax, but his application was dismissed. Default having been made in payment 

the tax, A W8^ prosecuted under section 84 of the Act before a Second *Glasi^ 
Magistrate. He contended that the estimate made by the Mtmioipaliiy 
highj and that his house would not let for more than 10 or 12 
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MiigisiiJaie tcok OYifewe m tkt) poini imd found ikai tii<^ annual^ w*te! oHko 
bouse ^y<^uM not okoocI 12. and ho ordoml turuitEtoi 12aatnM^ only tm aooouui 
of ilia tax. 

Held) %\mi tlio Magkh’a^o bcwl m pouter to go hohiad iho i*4iixm^e of valtjo 
* framed by tbe'E^anagnig eomtiiilire utulor iho ]jowma ghem to it by the rulos, ^ Ih 
ought to have aecoptod m coneluslve tlm amcntut found by this managing oommittoo 
to be the Mthig value of the house, and held tlio legal liability of the aeeused to 
pay the tax based on this amonnl: to Ik^ pro'v ed. 

Ifiie remedy of the acousod, if ho eonslderod Im lionsc assoased too highly, *was 
to apply to the managing oommittoo, and no other mode of redress v^m open to 
him. 

MunidimUt^ of Almedahad y. Jamna Pzm/aC (1891) 17 Bom., 781) and 
ImperntriiX! y. Nathu Illraehand (Or. BuL 85 of 1891) distinpished* 

MoNlCIPAMTr OS’ Wa'i V* KlUSHNAjri It. ««• »4f #«t 446 

^itJliflCIPALITY — Water^^toorh-^Municipalii^ of io enter on hmi 

of Kailwmj Company to lay ^ipes, cfc. — JJomhaij 3funid2>al Act (Bonh Act III 
^1888), 225, 205 — Mailwy Act {IX of 1890), Bee. 12 — xiccommodation 

voorhs* 

Bee WateR“-woeks o«* «*s ••• *.« ... 358 

NATIVE GHBISTIANS— appUcaUo to-* Sttceession-^-InhetHtuneC’^BeUglon-^ 
Change of religion* 

Bee Hsmoiok *». 4»* *•« *♦« «»« 5S9 

OEFICEBS OB GOVEENMEHT—Jt^rWic^foEof omrojicer^ ofGomrnr^ 

mentsmi in their official capacity — Act XIY of Bee* 82 — Act X of 1876, 

Ne<?. 15. 

Bee MlMnATBAB *.« *»» f»# *** 76l 

^ . onus 0¥ PROOF — Adoption — Validity of adoption dtpending on ivhether nakmil 
son alive or dead — Heed or will eonft rring ntate on a person dcscrihed as ad* 
opted son — Evidence-^Mohlcnce Act {T of 1872), }Sccs. 107, IOS—Powe not heard 
of for seven years'^-^Fresumpt ion of d catk •»* ... *** 206 

A*ESIS— ikfarJ'iaye ^ — ITusband and wife — Sait hj hitshand for resiiiiiilon of conjugal 
nghts-^Hefeme to such suit — Agreement for sepaniUon a goad defence — Farsi 
Marriage and Hivo'i ce Act (XF of 1865), Bee. 80 1 Under section 86 of the Ptel 
Marriage and Divoroe Act (XV of 1865) a contract by which a husband has agreed 
to allow his wife to live separate is a good defence to a subsequent suit by him for 
xeatitution of ooniugal rights. 

Xawasjx u. SirauAX ♦*, if* ,«♦ ,t, 270 


Pmedtm Code (Act XJF a/1882), Sm 

OivU Froeedure Code (Act XIV a/l882), Sees, 278'**-“83 — Attach moit qf same pro* 
petty in memtion of decrees oUained hy different creditors — Clam made In om 
mit to attached property tsMer 278 — 07*der made under section 281 — Suit 

hy claimant -(o cstmluh rlgM^All aUaching creditors made defendants to smk 
Meld) that theplaintif! might join in one suit, as dofendants, pei'sons who had 
deerefls^againEt different persons. The right to relief in respect of the same 
mattffi and, therefore, fulfilled the roquirements of section 28 of the GiYil Fm* 
pedftre fede, 1882). 

^ I i MtjKran v. Bmom K. B. Taua t** 

% co-^pmmners-*-FQ$seBmn hy aUmse^^^Admno posses* 
Act iXV of 1877, NcA II Arts, 127 and 144.1 


Mt (Ar ^ 1877, Set li, Arts, 127 md 144.1 
, ■I’WKeirfi^ci'-'l^fceners have alienated tboir shares in the joint property hj sale and 
and the ahencoa have been in posso&siou for more ihan iwe^ jeaE% St 
claim for paiyli^ion^ is, as against such alienees, barred by limitation ArtW 
144 6£ tha;.Limitafion AcUXV ^ 
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Tmihmng Shaskap (li Bom* IL 0* IL, fl} distiEgnlsItoii 

Article 127 ol Boliudulo II of the Biiuitation Act (XT oi 1B?7) iozs mt apply 
except III cases bet^veon nieniba’s of a joiui family* It dim not apply lo ilio 
of a sfcmngor to tbe family bolding properly wbkli ongiually bolouguJ to 
family. As to Mm ibo ordinary rnlo ol limltaiiou (arilrlo lit} applies. « 

BHAVJ{\0 D. PvAKHMm ... ... 10/ 

PAETIT10lNl'**-Co-.?7iifrcr — Moi^ltjatje l\y co-Jf ircr (f iimVmrlctl mut 

mhsefliienthj hnnight bif olhci' co-.sYiarc;* lokieh vioritjnqi^e nut a 
gatfCiliiTopvHunllutkd to a s^Iutrer other (km mortfpt^or^^Miijkts* if suehe^'^shtmt* 
^PitrtiUoih re-opened — Fmiul of inurtputjur and moittj^pec,} [Four brotliera. w., 
Bamodar, Bakabmiin, Balvani and Parasbram, wcr^ Joint ownora of corfcam land* 

For purpoaea of conrmiiim.‘e eaeb was in ]>t)ss *ssioii of a o^ifcain portion, btit tliero 
was no formal partition. Tiie paitunilar land in qu Btion in this suit (Fot Hos. 1 
andSof Biimy Xo. l74!)\Yas a pait of iln land in possosMtm of Balvant. In 
lBd7, •witliont tbe knf)\Ylodgo oi bis brothers, Balvani mortgaged these plots of 
land to ibo brst defomlant for Bs. 2,800. In 1880 Damodar sued for partition 
ol tbo whole propoity, and in 1691 Laksliman brought a similar Mut* By tho 
decrees in these suits, Pot Xo. 1 was allotted to Bamodar and Pot No. 2 was 
awarded to^ Lahi»hiuan. Tho moitgagoo nas not a party to either suit, the plaintiils 
in these suits (as found by tho High Court) having had no notioo of the mortgage. 
Pamodar and Lahshman, on attempting to get possession of tlie lands allotted 
to them respoc lively by the partition decrees, were obstructed by the mortgagee, 
and now brought these suits against him and the heirs of Baivant (defondani 
Hos. 2 — 9), claiming possession of the lands allotted to them free of the 
mortgage-debt, or that tho partition should be ro-opened, and that unenoumbered 
land should be allotted to them and the mortgaged land given to Balvunt’s 
branch of the family (defendants Xos. 2—9), 

JMdf that the partition should be re-opened and the mortgaged land j^signed 
to the defondanis Kos* 2—9* 

Where a co-sharer of joint property has moi tgaged his share without the 
knowledge ol his oo-sharers, and there has subsequently been a partition suit to 
which, through the fraud of tho mortgagor and the mortgagee, the latter has net 
been made a paity, ho (the mortgagee) will only be allowed to proceed for the 
recovGiy of his mortgage-debt against that portion of tlio jiroperty which Jias been 
allotted to his mortgagor. 

Clmuhr v. Thalo 3£oni Dehl ( (1893) 20 Cab, 530) approved, 

Lak&uma.'s V. Gopai, ... 085 

— Mahojnedan hm — Pnietioe — Procedu'^c — Joint property — Suit for 

Bliare of huck property — Bliare allotted to defendant in same suit on payment 
of couriftes-'l In the Pra&idenc 5 »* of Bombay a suit for partition of an inhentaufto 
hy Mfthoiuedans is hardly distmgmJiablo from a paitition suit by Hindus. 

In such a suit, if a dofondant asks at the proper timo to have his share divided 
oir and allotted to him, such reliel should bo granted to him on payment of tho 
necessary court-fee*. 

Auntm Kabak o, Bapubhai ... ... 188 

ti on Act (IV o/1893), Bee. 3, Btd-sec. 2,4 — Btdt hy iransferee 

for paHition — Buit for partition hy Bliarer against transferee'-^Froeedut^ei} 
‘Bectfon 4 of the Partition Act (IT of 1893} applies only where the tmnsferee 
sues for partition. 

’Whei’e the suit is brought by the sharer against the transferee, section 2 must 
be applied. 

In cam where action 4 applies, the Judge should make a valuation ol the 
sJwe of ^6 transferee only and direct its sale. 

. pAlSHEr i;. MxBAKSHBqj *««= f ^ 
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PAETH^ION—T ariitmi Jpf I Ft*/ % I •^Ai^imHhn /f 

hinm h( knifing I 'i hj mrmkri tf ^mk /mUh 

afkpibhiiihm} m^id in t’-Jn < it ffkuxf rfv fm^i 

sitfAi dran(jf\i\] A^Ia Jlm’4 lH‘ljTir4» tl !*♦ foiiif |ir«Tth*?i^ Kii hunji^ 

'ClnB^ku, Vaman aial Par'»Hk»*\ni, i nut n llnalii fusuly In 'l^7 f 

^ jilmmtif KrKlitmi and Paia Isnuu uvin I m m ih cui'hi Uu^ti^ 

and In IhT? iliu ivarunnni j\li\r ‘h h atwl dually llm lunise Ih-^c unp lliu |u%t* 
perly of tliopUintdl and tmy Kaiatidilvar m ei|iul luoiotm^ Tim plamtiti Buod 
ICarandlkar for partition and obtained atlecieo* but landing ewontitni Kamndlkar 
eonveyod Itis moloty Inek again io llauieliandra and Yaman* Tho broOmrs bad 
continiiod to occupy tlm bouse JUitwitlntandliig ilm clianges in owiierBbip* 
Taman now applied uiidorscatloTi i oEtUc Partition Act \1Y of b’03) to be allowed 
to buy 41x0 pkiiitlE’a moiety. 

SeUf tlxat lie was not entitlial to tlm advantage givmi by the Boction. It h 
ownersliipj not occupation, iiuit gives tlie right. Aftex* the htdm in 1 BT? the 
lioiiBO no longer b'-d.n'^v'd to an uiu’Lu.t'iod boioly d'anuin ami lifs ]>rui2iei-s 
Tv'ere ilieii (.UIk'T umuiO-' m Iho Iiohm' <r hv-psi -i-n-, I'ho ijuest'oii nas 
vhmlior the dwelling- lie Vise at ilxo tniie ibe '-uuv>i ilieioni, \,1ri]i had ]‘ot, 
been sold to iOxi'audi’ui, were li.iii t'eii’e.l to the \ !.uidid Ivli'nged to au 
uuliv:do cl family. When the plained j>ievlLis.e(l l.is ujnm'y, ho and Kaianitkcsr 
bGc.iiUG the ov;nei'rf in e euniciu oi the ieni'e, end er> be^v.-een - Imm fci'Cin.n 4 
of clio Partition Acb li.nl no opojMtuui. 'I'lio '.nb^OMiient purch isi' of Kv'raiuliknr ,s 
intti'c^L ])y K.iiiicliamlia .oxfl \ moju ciel noii cuiiLir mmu lin-iu any rights 
wliioli KarandiKai* cbd n-)l i-o^sooh. ii was in liands rct-aecjuiivd auee-^Lral 

propoviyjbiu uotproporiy lie! mglng to an nudivJ'iad heuily wuhiH the im.unng 
of section -1. 

VAi£iX YA-L'bi:v 


^Son b 'nh ‘f/loi' j->(h ilhjv.—llnjhf of .<'0*7/ .vv/x co p.f.'tiih)d—^!La‘'r ‘f 

nucli — luruiihj i'}'/'jnr/('nij.,f — Jj>i'i,i((i}u — IL /ul’’ In w.] In ilm ye.ir IS'Th 
one Vcnkairav having ai tlhs* tlum Tiin-o .‘loUr., ?; .. dou uiLii'i.'- A’^o'’, i, ij ;•!, 
dhidel hiS i)ro]k;i'i-y, r.lloiiiiig oiK'-tli.r'l to iho dedu’daur aiid il o 

reniiiiuiig two-Lu'idb in Ii.'T owji pos-^o bi )n in the hoei'i. of h.s ‘•iho]* two m ns 
(dofeudtUii.H A'cs. -2 aii'l wdio w\ i‘o ihe.L niiii.U'C. 'i'lie huioi Li-uiiiinod o, |:’\»> 
With lull, and lio nmi;‘ged rJie pi'.j-.ely. 'J lie ii-'.l (hfeni'u-l w.,s ilu -or. <4 
Venkatriu’s elooi* wih ami ilie Bee aid and tUed dt*fonil«ni' wc-iO ri hoii>4 oi b\ 
younger wuo. lii Is^O the piaiutiiV v.j's bn:ii ami in ISh ' hv or ih.s ^nii 
by hib mother (Iho younger wm-) is m*<t fi’i-, n i for a p'-rnti-ei oi im^ wlmh of 
Venkxtrav's luopeWy, inelii hug rhn* vreub m Irv > Jud'o,. 1 a]J.u!**l ( j ih. ilr-x 
deibudaiii. The pianil 'il rl loned a h u' ih -^ii r, ^ , 

Held, that the pbodiiT ua- uoL i auA" M ' ■ ir put o\ iim ].■ 'ne/.y ^\hwu jmd 
been given io tJio hist ueieiiilaui ni ]^7'’» 'fli fu'"bx ari'in^'t *uon'i. 1 ir-nf to 
Ind l)cen A0q[im''-cpd lu for ir.ev th.-n tAeh.e mmiv and Ooid-i 1-t dj trvhuh 
Thcjdauiuff eouid not only chi pa '\g linsl 'tudadau.^s A'n-: 2 mu) .'h wu > h, o,l w illi 
their father in uiinm and witi) whidiiilho pioaiuf limuoU’ ii al lived a^ loendtor 
of a joixii mnid.y. 

O-ANevr r. aoPALiuo ... 


Siulbfur pcLTXfiiun by 0^ p/trcJf('<^(r j*iO}ii a I'o .x//'uv?’ — v*-? in apo/t 

snit 'iie^d nolhof>r n f/en'^raf }Ktrt>l{o}i of thcWitu’d c,A(dc- /bvirfiPi 1 Whoa .1 
puicluiscr fiuni a co^iar-n* tn a jonu lair.dy o.-.tiae sues to have hia sdiixTO jovorod 
. and given to him, tlio Coud is mv. bound to f<)rce the members of the immly into 
-a paxtiuon of the whole esuto ii, is, uj deubt, open lov esih .and cvm'y cl- 
■ ^ :»liafcr t£>;a^k to lia\ e his share divided oit and alicuiod to Ji.‘i>i (id \s hu;)i cikc ho 
coimdeos according to l.ia share). JUu, in the ;d>Bcnco of 
ts not bound to determine -wluit is the share of oacii of 
compel him to take that share by making a general 
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In sticli a ca«?o tli3 A mrt in is*l ?** '•A t* A r 

c^f liome of tto rjiJ-almm’.if who Imil sif*t -n tl'* i %r ^ I t ^ 

have tlioir xsliam tlivhkfl iO) anJ n# tlr\ 

jMi KAiuuo i\ j^ifAiiA^r <?*» )&«|f « 1 ^ 

BfCfmd ault/f^f" /*,»/ ^ i* ^ ‘ ^ T i"’"j 

Civil I^mn /^'n' Culv (J* ^ *V / r ^ . |.W» * ' 1 1 1'^ W ^ f* i • 

hnm^^lit l»y uuniilru-^ *4 .t f.ii^nh ./ %< n i iL ' ?. r ,* '*i %’* » 

fjiitiiiy for p«U‘tinnii {if iiu* j*iuif H) ‘ li' 

Ey tlu* Huino pi, uutilTs fur jailur'ii of iifhor |«i *1 M I ^ m ^ ‘'li’* to !h i 
fam% anti ^tiani^or^. 

run MiorrAM r, AnfinvH ... . .* ... ^* 7 " 

FAHTNKliSlI t*/ tifd^ V ^ j* d 

pudiier^i^Hlt hj / * in ; V ^ ? o 
;*{Wi^4vr ^ AV///#i/* //V/K ^ xi’ „|x^ A I ‘ 

7 mid IT*] In IHSOj «nje ffouj a %\A u jjk , , M r i *a“ 1 1 aj %sii|4 
on liMiie-ss ill partiior^iip Uoraiais ,4^11 ^ f^hi^un la ^ Ao , I 

and SI in i^iiid and at lisdnio in iho }\ a'^i ai I. i | r 

tlien difeioheiL Hhe had nf> elohM iij hni n w *h u\h I tU * 4^ la*L ! i? 4 *as»- 
Punsbotain. the brotht*r of tlir .vh md doioinUnr. On l!n* Khh falaiHi^. \ 
the ifuardian of jw Ki.^uiuh^ a lainsa’ (her loi4*.iii T-* n? ap| >l i * ih** 

High Uonrt of Bimlny for btltOM»f a 4 unui-tra?«o 3 i i, |#v i alh a ng Iba 

ivifesontUH %\\\s laa'lioii’and ni^\l or km, A i ^t ti v.O'* hy hu‘ is’h*iu»n«l 
others, in i^lnrh they chmel ihat Ivi'^oidi^ \,x^- u le .//ana »tik 
rm-sliotam had performed ha* imwt A ceieuam.^N* “fho aan?!* ca.n on tm i 
snit on the l!lth ^Ahmary Isal, i\heii an ouh r \%d* maA u r* oa? |vja 4 u’ hi 
any of tho qn^^Uonn laml h\ the Kmio^, dinsai-in tie q*| la j,nu rdn .114 
letters of Mlmmi&tmtion lo Hemakiis e4 ite t** t,. thk Adoxiia iiatorihmond 

of Bambaj-„ iajtt 0 *s of adimnintrafion tu‘’'o jneordjnjK nam I Im | ’^ n *m lie* 

SOtli March 1BP4. 

In the ineaiitinns howma‘, r/r , on the i2ili A\nil Is a m4,K thi nd. 

ant No, 2) Iml filed thive hints in the jfedt r \m uf tht u.nnv of 

lilmsulf and (loeuhhw fthdeiaVuit No. us >^m%hhv* parue k i4 limed o\ 
lo recfjver eertain dehls iliie tfi that Ihim IhpuU^ '-nh-e |nea‘‘l> ai*. 

Bhagwundas and ilei nldan. ainh hy a eon i nt orda* of da* S:!nd Jnh ls>JX ti ^^ 4 *^ 
ordered that any namey ivviiwisnl In the ^lid thiu' id * h diould he p dd o.rr U a 
leedver ^defendant No. d] to he kid hy him nntJ fuuher oi K r. U|i the b' 
Angimt Isillh eouHent chunees t\ere pi'**.»t1 m tli* .dio%e tinea nniot fo^ a i^*:,d 
Slim of 2'\4llrs whi^ h muh loithwith handt‘4 to the o eener, 

^ SSiid April 1 ,st#K this suit m,h hied h^\ the Admin nii ii *rthtierii|of 

Bomhay a^ admiidHtiatfir of ifemuhtu appoint d us ah no vSdefl. lie i Isfijied to 
n%s»rer the ivhole hum paid lo the mvhei% allegm? ih.ii the !ir-i mul M*>s^iid 
acfendanh m her partner-^ ware laigely ind* hhA lo tla^ torn ami tiui the imm* y 
really belonged to her t'staie. He pra^ts! ihaf the n eut# r might ilnvt led fA 
pay over the money U him, and. it mve.s-suy. Hie paint* ihhip tnvomi^si duniH hci 
taken. TI10 smmd delemkiit i/hd^e o/k) pleidid that the son waii oim for 
paHnei;«Ii!|ui«y^ was hamni hy limitation, ami ako Unit ihd 

High Dntirt of iknnhay had ini^ Jiirlsdlmion tt* try it. 

XI. S'* Council, ftainuinf* tlic a.vkioji of tlio ili^4 Vmti of BombaT. 

tut Urn suit was not barred by tinw ; Uic latter fonrt Jmviutrdtfc.iilcl on tiw wound 

tijas tins Aatmuistrator Geneml having haen tim 011 ! v pemcm fapahle of suing wilhin 

the meaning of mtion g of Aol XV o£ lft77 (rximltation), ll»t m tion oiwutod lo 

tlia period 0 f itftiolf lOi to ho computed from tla* of ol 

this estate* 

» tm^ 
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A (Iwroo ^\a‘^ imvdo few a KtHtiral |iarfu*>rsliip acectnnt to 8^b!ls!t wJiafc was dno 


PARTNlRs^IIir nkq} suit MiLven mfm?>en ofjuinl J\tmUu— 8 iui hw a m- 

iMTcencr foy <(n ttccount (f ihc profitt of a Joint fnmiln HnH—InfmHhn— 
^Tdiiston of pttrlw r—UiiuIu Law—Juint lirm. 

Joist P AM! lY 11^ 

'>/’ p<^rtp— Appearance h) pleader or recognised ageni-^ 
AppeamYa fmfyfor piivpoee if upplping for adjotmment—Cml Froeedstre 
rode (Act Xir arms), Sece. 38, S7;i00;i02 Ld WH^Preddeney sZit 
Chuee Cotiris Act {XP if 18t32), Sec. SB—Bismusal forilefavU-Bemedy (f 1 
plainUff'-Praciiee — Prnecthtre — Decree — JSopntfi dicree. ^ 

/S> Dfcbeb .** **, 

PENAL COBB (AOT XLV 01? 1880), Si c. 'ly-Criwiml Proeedtire Code (Act V 
oj 1898), kee. i^-Oonvicluni of several offences A mie trial— One sentence onlu 
to le passed tn suel mses~ Sentence ] \\ Lore a person commits houso-hmkinff in 
otJor to commit thoft, and theft ho may he cliorgod with, and convicted of, oaeg of 
theso offences. In awarding punishment under the provisions of section 71 of tl,« 

Ind an Penal Code (Act XLVof 1880) the Court should piL one sentence for oithS 
of tlie offoaeo^ m question aud not a separate one for each offenoe* 

If in ^nch a COSO two sentenoas are pissed, and the aggregate of those does not 
oxima the punishment provided by hw for any one ofthe oJfono™tSn£ 
diction of the Court, that would bo an irregularity, and not an illeealitv enlHnoi 
the interference of a Couit of Appeal or lievisiom for 

QoEEIf-EMPBDSS c. Malu anh Qcei jt-Bmpepss V. NiOff ... jQg 

PENSIONS ACT (XXIII OF IS7I), Srea C.:a.m> (C) framed under the 

for rmy of enrshtsan alloiVame-CoUclofs eirti/imte-CaJd- 
fcceium C7m/»«Auom.,-.] WJieu a certificate h grants W 
the Colleotor undei section 6 of the PoiiMom Act (XXIII of 1871). the presmuS^ 
lion until thooontmy h shown, that the order for 

made, as is contemplated bj the Oth rule framed under ^the Ac?, nnth tim nroirlons 
MCtion of the Bevenue Comnnsgioner hy tho Collector hiniseli But the Bevenuc 

^ BniMBg.l'tC.BHJKAMBHVl ... 

See Cbikieal Pkocsdcbb Code, ISgs 

*** **"' ♦*» 

Court I r. 


plaintiff 



' 1 ^ whs tomb rir 'attenr 47o^.f 

tS ite™ iberfore, regnasted 

BA ft M a aotw ba issued to hi* 
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rag 6 ^ 

Mckly ilkii tlio pleader, Iiaviiig beeti iempomrUy appointed to act as a Sub- 
ordimie ^dndge, was unable to attend the Court inconsequence of a ^‘nocessorv 
cause’^ ■within the jneaning of seetion^ of Kogulition II of lb%7 5 and as he had 
sent the necessary notification m wiiting to the Court, the suit should not he dis- 
missed, but adjouraed for a iea& 0 B<ibIe tune* 

l^fABAYAN SAUAsmy Kali: *.,017 

rRACTIOE — A j^pml ‘--Appeal fnmi a ihoee In iJii nafti/r oftoi aivapj— Casopf^ rrcd 
to thi. decmon of a Oourtj both parties agnebip to abide hpsuth dechiO/i* 

Whori both xmrtiob to a suit referred^ the matters in dispute bcirtcen tlicm to the 
Court, and agreed to abide by its deeisionj and the Court jussod a decree awarding 
a certain sum to the pkintiK. 

ITeldi that no apx^^^nl lay fiom tlio decrcej ilio deeision of tbo Coiiit being 121 the 
nature of an arbitrator’s awaicl. 

Satap Zaw V* Kalabiiai »** *•* #»• m 

— Appeal bp defendants— Ohjeethns to decree fkd by plalntif-^Suh- 

sequent wUMratoal of appeal — Appheaton by plaintiff for leave to appeal — 
dent cause— Ijimitation Act iXVofl%77)i 6 ’ee. 5 — (Jiml Procedure Code (Act 
XIY of 1882), See, 561.] The appellants (dofondants) filod an ajipeal against the 
decree passed in this case on the SOth August 1898, and on the same day gave no-* 
tke thereof to the respondents (plamtiffb), who on the 28tb September, 1898, filed 
cross-objections to the decree under section 561 of the Civil Procedure Code (Act 
XIY of 1882), On tho 2nd March, 1899, the Appellants gave notice to the respond- 
ents that they would not proceed with the appeal. The respondents then applied 
to be allowed to ax>peal, alleging that they had from tho liist intended to appeal 
but had not done so only because the other side had filed an appeal. That being 
sOj they had merely filed cross-objections. 

lieM, that the application should bo granted. It appeared that tho applicants 
had in^nded to appeal and would h<we appealed, but for the fact that an axipeal in 
the suit was already on the file. Under these circumstances the applicants shouted 
♦‘suiicient cause” fornot filing their appeal withm section 5 of the Limitation 
Act (XY of 18?7), and were, therefore, not htrred by limitation. 

HUBaOTINDAS Japayahoo •** .i* **, 692 

Arbitration — Order of reference to mbUraton — Civil Procednre Code 

XIY #1882), 506 — Jurisdiction — Absence of lorltten authority to refer] 

By a dud^c\ order consented to by the plaintiff and dofeiidAnfc this suit w“as refer- 
red to arbitration on the IStli Beceiuber 1898 , In tho following Jantiaiy and B’ob- 
ruary two meetings ww held before the arbitiator uliicliueie atiended by tho 
defendant and tho managing dork of his tlien attorney, and he took an actiro 
part in the proceedings. JSubs,equontly the defendant changed his attorney anX ^ 
decHned to proceed with the arbitration, contending that the order of rcforence was 
lllogal, inasmuch as no special authority in writing was given bv the^ parties to 
their attorneys to obUin the cider, as requhod by section 506 of ^ the Civil Proce- 
dure Uode (^Cct XIY of 1882), He took out a summons to set aside the order. 

Hetd {dismissing the summons) that the absonco a wnitou authority did 
not invalldaie the order of xoferonoe, 

LnximxBAx v* Ha^teb Winm Cassum: €29 

Ffoc^durc Omh ^XlY of 18B2) Section 28 — P mites ‘—Small Cause 
OmH^^urkdktm — Dedarafory decree— ‘Olvit Procedure Code (XIY of 1882) 
ieoiions 278— 2BB— Attashmeni of same property in execution of decrees obtain- 
ed, bj dllferent (^editors— Claim made in one suit to attached property^ under 
leetimi 278 — Order made under section 281— suit by claimant to eshiblkh lught 
creditors made defendants to suit, 

• See OxTin PBooBBinin Oode, Bectiox^s 278— 288^ ano PiETiFS 
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lVbr< » (lpfeH\'ni {f a%»at<n f^ppliAlfui tb lif a {faiiiiibvic,ii |<i ^^caiiriP^ 

iheJtAgi* Ihtvii 4 3<gii^l tils* nintB^amvH ut tise ai d w tlw 

piriiwipUH kkl Cmsn m litnh^d \\ (^naunhH^ :;„o iii. IK| 7 I^h T,} 

Xi ilm ap]4u a1 mh 

lsBHCiU3!.0 ,.% *»» #« *•* 


‘‘Ci^Pniuid Proecilun Cmk {Jti V of k^l)^), ^\eiw}n C/« 3| 

Juri/^-Ti ml h^fjH}}/ ufttn offi m t ii o^hh v lik the old *f am s6Wi?»J Tlw ttcetisoil 
n\n8 irml bva ^xti^y on foui ekirgi^n * (1) bjrgtryj ‘nsing a Ioirgi‘d clorniTientj {»>) 
cnmmal miBupi^iopnaiionj (4) aiUnnpting to im a fcigetl doeimunit goimbiitn 
Tlio Juyy xetitriied a Terdict d not gaily "* on nil the otegoK* Tho 

Bessions diidgo agtcod ijvitli llio piy in lbeu’¥ei<lkt cm llu^ let, ^nd and 4tli 
cliaiges, 1ml Ik ddltnod h’om tlumurn tiu» 8id clnigi*, wliicli %Mm ciiminal nik- 
, appiopriation* Thib olTenco vas not triable ky a jni} and ongbt, tlierofoxoj nnclex 
danse 3 oi Hclion 200 of tke Ciiniinal PioiTcliae Cede (Act V' of 3 80$), to Imre 
been Ixiod ky llio Bo-sioiis Judge nitli the a’d of tlie .iiirois as as^-cssois^ l^evei*’* 
thelcss tlieJiiclgc took the yeidici o£ the juiy upon tins cliaigo, and dliexiiig 
horn it, refened the caso to the High Coiut under section 3U7 of the Code# 


Held} that altliotigli the procedure o£ the Sessions Judge was ii regular, the trial 
oy j^ry must he accepted as legal, and the case as one that could ho referred to the* 
High Court under sootioii 307 of the Criminal Pioecdiue Code, 

QuEnj^-Ejiipnnss v, Jbibak Habibhai ,,,006 


Miao 7 --^Giim^dia}i‘---^OncudiansimLl Wards Ad {Till of 1800), ^eeUms 

ISsdCaJitlOO — Duty of Bist/dd Coiut to hear all eiidencc-^ Deeuion based on 
evidence talm ly a Suhorchnate Ooiuf illeqal] Section 46 of the Guardians and 
Wards Act (YIIl of 3800) does iiotcoutiol section 13 of the Act, bo as to mtihoviye 
tliO Bibtiict Judge to dispense wPh the hearing of c% ifiente hy hhiAelf and tmnsfer 
the whole inrestigation ol niateiial issues of fail to a buhouliiiafe Oouit. does 
it empower the District Judge to use the idonco taken hy the Subordinate Court, 


An application wag mado foi* the appointment of a guardian to the parson and 
prppeity oi ^^ninor. The Histiict Oourt seiit the applkatuni to a Suhordlnate 
Judge for inquiry and reiiorCand issiud a notice (.ailing upon any who ohjeefed to 
the appointment ol the proposed guaidian to appcir hehue tlu* Buhordinatu Judge, 
■who would heal and dispose ot the obpctio!i&* The whole iiu|uiry was held before:, 
and all the evidoiu^o was taken by, the Suhoidinaie Judgt'-, Cpoh the ayidtiwe vo 
takeuj tho Bkkici Judge disposed of the applieatii m 

7/e7c3, that the procedure adopted by tho Bisiiici Judgo was illegal^ and hLs 
^decision based upon avidonco not taken before him could not bo ikccpttd. 

GAir^-fill YlTHABl*, KisABAI *.* <|0^ 


Procedure— Civil Pracerla/e Coda (Jef 21 V tf 1SS2), hUlum 2hf 

— Uivecution — Bale in exeettimn sidyect to moityaye—Bint to §t t mlde sale and Jar 
re-sah of ffomiy /i ro from modyayel] The iJahitiifj ki%lug i^olcl punitrly in 
execution ot a demee sxihjccito a certain mortgage lion whieh 3nid b'oan duly 
invesligated and allowed, brought this ault to have the sale set aside and prating 
for a ro-saje, of the property tree from the mortgage lien. » 


that ho was not entitled to the relief sbughf* His proper remedy ww' 
^havohionght a smtforadeolaiation that the alleged mortgage waa null and' 
; -^xa>and to Imre stayed the sale till the detemination of timt suit. « 

_ i f 4 i-lcriKe.'iT ^ . 


g ^ tJfesiro|c|a: V, Gatosh: 

•^Ihocvdurc— Decree 


750 


_ , y-* : ''' ' decree— Appmmme ^xmfy^Ammr* 

ance vy.Jitauer or recpgmzcd agent— A2'>peat once fdt 



UEXEBAL INDlX. 


P^^orahh** ( (Hit {Jti A i I #?/ , A ^ ft> # Uk , F 

lOi lOy— AT#/’ 1^'^ii . 

---i)i^3?JfV«<#r Jl*(f ill/ rf// ph>^iNitif\* A h? «l U» Mut ^ 3I 
tW piirtw^ \v{‘ii 5 OH flti’ ^Hwid far li‘\u‘iutt o i t!i»* t nl Ah* iK Fo-^, ^ i ►ji tl«ai 
ilay Ajil‘^ rc»niis»‘l who was iHsluulai f t tin \h faotUu's lu is« In*^'* It jo 4 lor 
tho pKiotilTB iu lhos‘'r m<h was hh thia |o att? tnh Hiid In lo nhM t uun I, I « '4 lo*^ 
hrie! ami appeal ei! OH hK helmlf .ml ipph 4 Jt^r too 4p,n nn » »C 

both ’sult'S. 1'he iminnH of fun rhant'-. was th^ n In i^a lU It w m ,4 to ^ 4a 
what Was the <h‘£tHt«s ii nnw to th»* d uia of tin* pi fh iH^s ni ih* lo i •-■‘ui* 1 1 a 

adfoHrmm*Hi w«s raC«Msh aad 1» ^44 ho withdo w fofOj tie «m ** Ihelt wete 
tlum ami time ilmposi cl, of, tho elauo of 4u‘ p^ uiitUK m tl e iii-l -ou hoaor doet^ cL 
* the aeeoiKl aiiit htHni^nltsmiss d ior Hon-a]»peai \m e ^ tin ti o Tth M u fo.low oitr, m 
applk&tioH was HHulo for a re-heaUTii^ ot both 1 he <buu, ^Htlnsjr the 

doereos an / dme.'Wj *;ranie4 a rah' loi a new tuah whi« h was u ileahsolHt.% 

Oh appeal to the Fnll Ounrtj the Hattl**!' was i« b jatd in the Hi At ^ ‘omC, 

IleM^ that \mthv iho eiunmistaiK\s fho jnjts w^'ia lobe toie ‘obrul to ba\m^ 
boon disposed of nmler seetions lu4 anti 302 of the Ch\4 rroeedeve {\hh (Ac t A I V 
o£ 18B2) mpeotmlv, and that whether m B*dt1un% or tlihir oi tb.um fill %utlr!a 
ilio category ol contested vsn it as dehned by heetioti Os oi Ihssideiin Small 
OaiLse Fotii ts Act (XY of iSSd), the leiiiedy iiiidei: R’Knm 30d of the Chil Iho- 
cednre Code was ojien to the plaintills in the crohs-fetiit 

Where on the day pxed for hearing a paily is pHSHif in person masly 
the purpose of applying for an mlionnniion! whnh K refnsyd, h* innsi ha taheii 
to have **” a|?pearea within the mcannHi: of C'haptar VII »jf the i i\:! ProcHliire 
Code, The parH has icppeared in person, "ihc purpo a for wlucli h* apporntd^ 
or the action which he took on appeaumce? are imniatirmb 

But whore the party Is absent and an application for adpuirnuicri i> irado on 
his behalf W a pleader who hm ^no other instna In n-., and w he 'io fnnet icms nia 
at an end when the adjonrnmeni U refusedj in that the puh^ his not appeared 
wdthin the meaBing o! the chapter. 

Where the plcMler^wdio applies bn* an adjoin nmeni is acc oinpanied hv a leeogni, cd 
agent of the party? hut the latter neltkn iimkes any appli^atwn* 100 * da% s any mi, 
the question la wheiher he hiienrh to appe ai* and m bu t Am h nppiar far the paity 
inthe excrem of his powtra under seclnm ib* oC the Ci^d Thms dire Code. That 
section is meielj pernnssive and enabUng. If the neagiu;»d ammb nhhrnrji able 
to do bO? does Ufd think prnptr to condud ilm cas m U*\i 4f o£ lus pnniH|ah hw 
nu^ro presence iu Cntui no! nn '' appeal anci * m the 'OiU* An ap|Katitnee nmy 
he nmde by a pleader tir a recogui/ed agent * hut the rs)3icunem< of the pleader ttr 
agent ib Cbsentiah As soon as hecea'oes to intend to repUNcnt the piiuclpal, the 
latter is uureprc'^onted. 

Foiiion S8 of the rrcsuleney Vmyi Ccntiis Act (XV doiS not 

preidudo a plaintiff who?e nut Im hoeu dismi'ssed for default from npphing umkr 
wtliM 103 of the Cl\ il Frmabire Code (Aei XIV of luae {he ordirof 

diKuiigsal set aside# Theio u no inemislsicncy beUicen the two jsmdious, A 
pklntilf whose nmh has been diFiuiwd for default two stq'samle mutHlioa under 
diffaTout emotmeuts. JlhoehooRB to apply for a utnr trial undiT arctiou 38, 
h© must do so wit Wu eight dajs* If Im prefra to apply for m order aottmg 
asjdo the dismissal uudor soetidu 103 0 ! the Oi^ il I’^rocetee Code, ho can ilo so 
within thirty days (LimiMiois Act XY of 187?, Schedtila 11^ Art* liVX) 

SoONMEBAL tr* doOEPEiSAB 4U 

BBACTIGEy-‘-P?*oee«^?w — — ihtardmn of de mmon lumiit* noi etmpd* 
if$ msptc^ ofA^ limatM mtaU-^Vml Fmmlnm tWe {XIV 
440 — to onB* A gtmrdiau of the porson only of a luimtio 
has m right to briug a suit iu respect of tho lunatic's estate* lie mamger of lit 
tv ^te fa tie only person who m iustltuto such a suii 
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Fage^ 

Tlia \\oul. gturJian in m 1 10 r^f flia rhil Frwcilttra Fo^li*^(Act XIV of 

l^hi) as ainnidml liv Aai VIll nf ISIIO, \Gictt applieti to teatk too 

o! Ms Tiiikt Him Micm a parsott ollior ilrntt Ilia gtiariuan of 

ilk* ohIjOc iMk al^o sm* willi tha Ime ui ilm €ottrt» 

lUl I>1VVU I*. lllIiAMXi ... *#♦ 40 J 

F1IACTICE— iVoftf{/i(rc — penou wliinp crs ^wmm$ 

chai^ipd wilh him and airadoi?/ a ^icpanUt^ irm/ X^^rmnne 
FiOmlur^^ tVk (AH V ofim), Zl% Vi. 4— Hintknae Aei (Ia/ieT2), 

&ct}€ihiiy<^^] TI 10 acaiHcd l)t a ikiro|) 0 au Britkii ankjetd, Tas eli&rg^ tog^tJbar 
witli otliets wko were imiivos of India, undor sections 384, 3B> and llhD of tlie Fonat 
Coda (Act XLY of 0:60) -witli conspiring to commit extortion, B daimod to ba ♦ 
tried % a inixod jnr j nndor s 'ction 45o of tlio Criminal Proeedaro Code (Act ¥ 
of 1898). The other ncmisotl, who nmo imth^es of India, then chiimod to be tried 
sopaiately xmdei KioUon 452* The trial of 0 them proceeded, and at the otee 
of the case for the piotsefiitum he pioposed to call as his %vitiicss6s the nersons 
who had boon charged w ith him and who were aw ailing their trial. They objeoted 
to he called* 

Jiekijthat ho was eniltlod to call them as witnesses and to examine them on 
oath* 

The woid^ ** the acensed ” in eUnse 4 of seetion 842 of the Criminal Pr^odnre 
Code (Act T of 1898) mean the accused then nnder trial and under examination 
by tho Court. 

QU32B2? EjIPBUSb tJ BuEAKI? «»« *•# •»* 213 

FrocedUf*e when suit JUed m wrong CoitH—DelkMn Agrmilturuts* 

EellefAci {XFII (^*1879) 11 — Civil FroGcdure Code (Act 2.1Y cjf 1882), 

JSecUon b 7 )'--durUaieti 0 u.] Under soot ion 11 of the Bokkhan Agricnltnrists’ 
Belief Act {XVII of 1879), a suit in which there are sewerai defendants who are 
agricnltnnsts may lie instituted and tried in a Coiiit w ithin the local limits of 
whoso jurisdiction any one of such defendants resides and not elsewhere. 

Where a suit was hrought in the Court at Havelijthe |>laintill$, alleging that 
some of the defendants wdio held lands within tho Jurlsdietiou of that court wore 
agrioulturists, and the suit was dismissed beoauso thobe defendants wore found not 
to be agriculturists. 

Seldi that tho proper procedure to bo adopted in suoh a caso was not to dismks 
the suit, hut to return the plaint for presentation to the propr Court* 

UAunAJi t?, Haei .*♦ *** Oj'g 

^Secmliy for eosi^Inftnd fcmulf phiinii£--^€ivt7 Fmedtim Code 

(Ah XIV 0 ^ 1882), 380]. Unless in excoptional eases, neither an infant 

iomale plamtiH nor her next friend ought to rciiuired to gi %»0 security for 

BAtPOElBAie. BDTJiHOTin *.* M. 10( 

kY--^Sailways Act (IX of 1890) ^ Hhn l^r^Accommodutlon 
W -^MuiucipalUg of Bomhmj^MigM io enitr m iand of Mail- 
wag‘'C<fmpany (n Upptpesi Munmpal Aci (Bmhiu AetllT of 

I8S8), Bectkm 222, ‘-05, Under thd Bombay Afunicipal Act (Bombay Aot III of 1888) 
the Oorporaiioii of Bombay has the right, for the purtioea of supplying ttooity 
with water, to enter upon land belonging to other mnm^ to make <mmMom 
between the mains, and to lay the pip^ ^forming the ooimeotlous throng m 
bpdersuidi lands without the owners* pamiimon, though not without giving Ibem 
^If^nable tokim in wriMhg* 

Z7s7<i, ,also, that section 12 of Ihe Railways Act (IX of 18vX)) does net 
exclude the above right of tho CorponiUon of Bombay to enteir un land belong- 
ing ib thfe G'j I. P, Itailway Company for the said purposes. 

• ; >■ Gi* L B,;,Palway CoMnANy i\ ACuuicitai, OonrouATicar o? Bombay 85? 
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for redampiUnir^Ko tiuie fixed hi ihe di ere* for imi/meni — 
Mx0euHon---^ZmiMi()^--Zioutt(iton Jet {XV of 1877}j AiH^ 17t^^ Jilortga^/e* 

&e& LmmTiox *»♦ #»* »** •>*» m2 

Chrktiam-^Ohmige^ af teii^hni — Jav^ appttmhh h-i 
^^Suece^Vmh^MmitnnceJi Wlim, iu eonhoqntnit*© of tlm crjiiv^usldn of a i«wjn 
froni om foua of relfgioti to another?^ tlio qn^^^iion .when m to tlio Ia%\ io i>i> 
applied to fitioli person, tlmt question h to ho determined notify aseei tahnug 
tno law %\liufh wag applicable io aixcb peuon prior to tbo rcmv'-orhionj butler 
aseertaining the hi’r or enstom of the class to \vlxi(‘ 1 i, such person attadied himself 
after con version and by ’^hicli ho preforrod that his Huccessioii should bo govornci 

IfAOTNGS tf* Oo^^HlXiTES .»• o. 5 S 0 

in exLcuiion proceedings ’^withlmmd of 
applk^ikm for execi(ii(m'-‘e(rtd if sne/i 'icHhihawal-^^^ Date of h^^nbid 
^umting of the wards— XxeGtiiion of decree — fJmiMion ^iti {X V ofiifild Art 
170, clmse Tv 

Ordoxa in execution proeeodingSj If not appoEed from, aio hixuling on tho 
parties to tho suit in all BubsequoTit proceedings in that suit, on principles analo- 
gous to those of res judlmta strictly so called. It is, therefore, nccessaiy io 
constitute a bar that there should be a hearing and final deeisioii, 

Whoro an application for e\eoutiou k allowed to be withdrawn, tlio matters 
In dispute are not hoard and decided* There is, therefore, no res Judicata, 

Hahic. Yakukabai • *** •«! 3s 

' Former decue ui favour of plaintiff hd i<ime as to adoption 

foiiml afiinst Mm* 

8ee Amvmm ... ... ... ... ... 20d 

— • ^ •Suit hp O for mesM pi^dts as chmee of land under tcill of A — 

WiU held valid and C*s clam allowed — AppUcaiion hf 0 as legal repn^enta- 
the ^ A for exeenthn of decree olkthed hg A — Question of vaUddij of tuil 
again ramd^Oiml Vroeedure Code {Act XI V o/18S2), Section 244 ] k obtained 
a decree against B for possession of certain land, and then died. Thereupon C 
applied for execution of the decree as A's legal lepiesentatne, lelying upon a 
wifll made by A in his favour. At the same time, 0 filed a suit to recover Its, 140 
as imsno profits of the land. The execatioa proceedings were stayed till after 
the disposal of the suit for mesne profits. In this suit B contended" that the will 
ill ijuestion was not e\ecuted by A, and that A was not of sound disposing mind 
at the time of the alleged exocution oi the will The Subonlinate dndgo found 
on both those points against B and pas=;od a decree for me sue proEts. Tliis 
decree was upheld, on appeal, by the District Judge. 

After the dteiskm of this suit, tho Subtnxliiiato Judge took up C’s application 
for execution of the original decree obtain cd by A. U his application was rcs^ted 
by B on the same grounds on "which he had defended the suit for mesno piofits, 
lie impeached the validity of tho will on tho gi minds of non- execution by, and 
uns 0 undBe<^s of miuil of, the testiuor* The Hubordmate Judge held that the 
matte uas resjndkata j he, therefoie, o^err^lIed this objection, and ordered 
execution to issue. The District Judge held that as the suit for mesne profits 
wan iu tha Batiue of a Small Cause smt, in which there was no second appeal, 
t!i 0 decision passed in that suit did not operate as res Judicata in the piesont 
oxcciition proeecdlugs. I£e, therefore, loversed the Bubordinate Judgo's order 
and remamled the mbO for a fresh decision. 

IMd^ rewn»mg the remand order, that the que'^tion whether 0 was entitled 
toexemito the decree as A’s representative fell within the last clause of seotiou 
244 <rf the Code of Civil Proceaure (Act XIV of 18b2). Tho Subordinate Judge, 
who had mised an issue m to the validity of the will rtKed upon by C m the 
suit for mesne prohfe, was entitled io act upon his determination of that issue 
in.the execution proceedings. 

RnlTi^mHANKAB ISaeakseaitkau* «M »*• »** 
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mBTJWnOlS OF COX/IiaAXi ^(irv^Mmniatmre 

ardet* ohlahied B// >i wff*’’ nusd hu\indil — diiifUthi af 
conpffffd idf/his' Mahii d h^i hii^h uid-^Eih ef of .studi d> mi prm\im * rdi / 
mtfhdt ii^(R(\^('Hhumd Pm *• dure Pi}dt 
pnee* 

Sie ^tUNn:>"AMn ** *** •»* 4 *fc if** 484 

Mitshmil and wif€ — mH foi* 

non of wif'^-Wif ypsdf d* fnnlahi ^ Limit at m% — rdmiPdlon (Je^ XV of 
XS877), ^SW/. 7/, Art, to-dhmnitd and rffnsal-^V^udbittbuj of action^ 

Limtatlon Aid (XV o/*l877), Sirthn 28. 

HeeXiUSBA^TB AHt> WlIE ... m. ... 301 

BESTBilINT OF TIlAPE--(7o/<iJrj'^ (JXo/M8?3), ^i^-^^InJunetlim-Oon^ 
tract in Zuizibar — Voutntet for pcrnai tt ^ervlce-^Poniraot not tp pmetUci m 
jihpiclaii — Oonstrvctioiu] A agio^d oa C0rlAin tenmto bueonm asiiistaiiii fat 
tlired Toars to B, wlio ^^as a phyfc.i3iau and suigoon pnvtismg at Zamibar. Tlio 
letter "(Mxliil) it B), wbicli state I the terms whicli B oltered and wliiclx (as the Court 
found) A accepted, contained tlu words “the ordmaiy elauso again&t praetisliig 
must he drauii up ’* A\ tlu end ol a \ear a disagreement took place and A ceased 
to act as B’b assibtani and be^an to piaetise in Zm/nbu’ on his own account. B 
sued for an injnmt.on to lestraiB him. 

ire7(7, that B uas entitled to an injunction restraining A from practising In 
Zanzibar on his own account doting the period of throe years. 

C'eaiileswoiuh: r. AIacDokax.!) »•* »•» *fc* loa 

EBSITMPTIOX— >%7*r7ee Limh — lime aoii-peiformann} o/bomiee does not male t/ie 
lioliling adcPi\se--“AdvQrsc pos ^esi>iun* — -Limitation. 

/S7e Hrmricn L^xns .» ... ... GOi^ 

BBVEESIOXEIi — Limitntioi — Limit lilon Ad {XV of 1877) Sc^s* 10 and 2% 
AHkhs 123, 111 and Hindu law --JDka ntm-—Be filed fan Dhamm* 

SeeVdihh ... ... ... ...123 


EIPAMAK OWHERS, KlillJTB 0¥--A/jhnIatdrn^--Jnrisdtciion^^^^ 

Act (Bomi Ait III of lS7G)i 6Ls *>--^W<dcr~—lVitte}*-conr'iti 

/S'e^WATim ... ... ... ... 5y6 

Watcr-muhi*^ — Jhmhan Irnguthii Act 

{Bom* Act VII o/1870),SVe. 48— Aeeflw/r 

Bee laiuiiAriox Act ... .** ... 

SALT ACT (BOM. ACT II OF 1890;, Sfc. 47 (A)-iWs^&/o4 of saU water with 
tie intention of mmtufadurlng salt* 

Pile more possession ol sidt water with tlio intention of manufacturing salt 
therofrto is not an offence under the Bombay Fait Act (Bom. Act 1 1 of 

Queux EMMinss tj. Dauhai ICABXfAi ... ... 7BB 

SEHTENOB — Altei at 1071 of sentmee— 'Or imiml Procedure Code {Act X of 3882}s 

c geoi ^2%---AppdlaU Oonrt-^HomerB of Appellate Court to mHme $0dene&* 

CBXMiKAnFBocEDUREOonE ... ... ... 4B9 

4 ^ i» ’ 

•|^ fc f ’ -* ;4- .i5wgw» P*ml Cede {Ac( XLV 0 /I 86 O), See- ’4\~€rimiml Pmeedun 
F !FIS9^, Bee, ^-—Oonvietioff tf several offences at om iried'—oae 
isenUnoe onily io be 'pos^ad sm/i cases. 

; ' A^i-b OBiiiiXAn PuooEDURB Com ^ ^ 

' < >' vs*' ^ ^ I, ^ Jf )• •» i 


* tm 
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SKETIOE non-p»^pf(fi*m ime of {he-^ not umlc the. holding 

po^^e^^hn — LimUation---Re^nmigiod,\ Whero laudd aro Md 
ii> rt«miner.\tioB for tlxo fn‘fc tint no feerv*ire‘? liavo Ixcoa parffjrmod tloe*? 

mi tjf itself malvo t ho hoidiiiffacUviso. Toniako Uu ailvorso tliera must 

lo t% it'fusii to perform borvieo or a ehim to liold tlio lands irm of sorvm 

KoMAEGOWDA t\ OEl'XUtTI ««» »«* »•» itt* G02 

SHTPPJNO — f^Mrirr-parii^ — Bill of lmIinrf---Ftei(iM ^liale uffmgUin chapter^ 
pjpfj/^Oontpael b?/ /(uh-ekfrlcror Pnlk^^kippofor freight at lower talo-^Mefu^ai 
hgf^ptitin, to soph hilh of lading (4 lower rale than rate in eftnrler-partij — 
Pagmmit h}f skipper of (hj) re nn nmivr /irott \i,l On ?M March Kamxisi 
Dhaxsi and Oo.» a firm of froi^^lit johhinsln Boni])aj,confractedioproYi/lotlio jdaint- 
ifls with freight for 3,tf00 tuns of tarao to 3iivt^rx>ool at lOi?* Otf. per tun In a 
steainer io ho siihso^pionilv namodj and on the hmio dav handed to the plainiills 
throe shipping orders addressed to tho captain of the slop, tho name of wdueh was 
iobo alteinwirds inserted. In these shipjiing oiders tlio higher and lower rata 
clutso WAS a-^ follows : — Bdl of lading if reipured at lower or higher rate, ditfereiiea 
pajahio hero c\istomary*“ This cLmse the plaint ill's si rack out from caeli of tho 
sliipping orders according to their usual practice. On Hth May 180S, lha defend- 
ants chartered tho steam-niui) Paddington” of which they woi^o also the owners* 
agents in Bombay, and on the 12tli May as'.igned a half share of their interest 
under the charter-party to Kammsi Dharsi an I Co. By the charter-party a full and 
fompleie cargo was to be loaded, and the freight wa'5 to be Bl-lO per ton, Tm 
captain, however, was authorised to sign clean bills of lading at any rate of freight 
lequired by tho charterers without pivjndicS* to thojjharter-party, but at not 
than the chaifcereil rate, unh‘ss the dUfoienco \vas paid lii cash before sailing. 

Karamsi Dharsi and Co. liaviiig thus sub-chartered the Paddington ” declared 
that sto uner to tho plaintiiis for d,7J7 tons of cargo under their eontrart of the 3i»tl 
if arch 1803, and the lumo of the steamox* xvas then entered in the shipping luders 
for that amount of cargo. Tlis plaintiffs thereniion commenced to load a cargo of 
wheat. By the 2isfc Juno, 2,101} tons liad been x>ut on boaid; mate*s receipt-^ were 
given to the plaintiffs and bills of lading wore prepai ed by them, stating the rate 
of freight to be 16s. tW. per ton as per the shipping orders, and were presented for 
signature to the eaplain. lie refused to sign them unless tho difterenee botweou 
Ids*. Off and tho clurtered rate, tGl-10, was paid to him as provided in the 
charter-party* Tlie plaint thereupon ro fused to ship any more cargo and do- 
inHuded the return ot the cargo alreadv ^^hippid on board tho Paddington.” On 
ihe2lfch «Timo the “ Paddington** sailed tium Bonxiiiy, the captain having pro- 
viouslv authorized tho defendantB to sign bills of lading for him after his departure 
provided t!u*y were in accordance with the charter-party. uVfter some delay the 
pi dntilTs on the 2bth J imo aocopted bills of lading for tire d,10p tons at ^140 and 
piid under protest tho didenmee bet'iveon that rate and their contract rate 

and certain other sums for which the defendants as agents for the owners 
daimtHl a lion» The xdamtiits now sued to recover from tho detendants the amount 
BQ pml under protO'^t. ^'ho defendants coiiiomled that as agents for owners they 
wore justitiod in refixshig to gi\ e bills of lading until the sums due and for which 
tlioy dalmed a lien weie pabh 

JiekI, that the dofendants had no lion for the sums paid and that tho plaintiffs 
were entitled to recover the amount claimed. 

Per € Amt i J*i — ^The xJaintilfs ^varo entitled upon demand to have tho said 
2,100 tons ro-deliverod t > them by the eapt lin. On 20th duno tlje pMntithi 
were entitlad to dean bills of lading at and the sum paid by them nndm* 
prot^ in order to obtain such bills of lading was looovorabla by them. Dnder 
the clrcumstanoas tho defendants had no lien for freight and demurrage* 

Per SrAELino-, X The captain was justified in roftising to re-doHvar the |ai4 
- *2,100 tons, file plaintiffe were entitled to oloan bills of lading at SOsvj and 

B 1479— 8 
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ilieis lion for froldtt and dnniujft 2 :d in of tto plainilffa 

liad paid nntlor proto4 ilio huju ^ 1 iimrd tklinidnil « 

lUm ?% Laiiuhai •.» r>5l 

S3IA1A CAr^E VOrilT--.h^H ^ f J%fnr. 

^ ^S''‘e Ca It V\i*H I M 1/ Vm>r, *a 206 

— t J.^ \IX ff lhbt% 

Sec^ 2 r^— ( 7 ofl pAfCrhN( ( J * Air f/ » »Sr» not 

itiTordtnff to ii(u*'> P t ^ ^ ««-.//, r fx^racmlm* 

arn )urndklhnh\ Tlio |>luntill, ii Hraiti ‘,udij «n 1 A»r 1?*^. 71 4 0, 1‘ciiig ilie 
InmTO du(‘ (m an »,dUd h,\ %s ^ to pmc lior daim. Tljft 

di'fondant did ticti appou in d^fnnl ik' 1lit' Ardf^o, latno^rr, iikinkj^«I tho 
Huit, tho only Jndpwiit tr4 »ndi d hno kdni^ a\ f#dhiu *Hliiut not prnvod. 
Claim rajottid wit It oosIh'’ IJm* plain ud tlnmipon appoMl io lUy^h Conii 
nndor iy oxiraordinan JniisdknNnaa? 4 tk? al’ nf^tlosu^^ Htinsido, and atoraa 
l«^Qil iky plaintill 

IToMi tliat tlio tloman^ loln^ fmind»d a lnf%miwt ind hi aor^ordanco avitk 
Kotlon 2103 of iho fivil Rn*tv im%* do (Ait XI of \\m itni a^rding to 

law's ami, tlmofure, tbo Ilh 4 h CtmH nnda* <* nh n :15 of tluj Ptcmndal tmallCatTO 
Court*? Act (IX of l^Sl) lit! iarKd\th?n to pa-n nidi unhr in lit?' matter agii 
thoriglit lit* 

I^ei* C. fX '—In a eo'^e where tliero K mdlimg to excite Mi«i|>icion, and 

wtera^ihe plainlllF had giyen sucli proof o! liar dalin m the law requires, the 
plaintiff IS cntitliHl, andtlim Court fsontitkd, toliavo seme indicatlom f rom iSio 
Judge of tlie point upm wdnoh lie tligmissu'? the Miit, to allow that ho is not acting 
from morempfieoor in ignorance of tlo^ rules of law %\1iidi regulate the proof 
requisite to establish a plaiiitids t lainu 

Psr EoLfOJT, J, — 1!lio groimd on wlacli I would ha«c our decision is that the 
error under sootion 208 brings ilic case within our |uiisdiction, and that the case 
being thtis before ub we are entitled, on being convnnH*d that a lalltire of Justice 
ha^ oeeurred, to pass an order which will leotily the luHt'ike. 

Bai Jasoda u* Bama2?sii a •»» •** S84 

BMAMi OABSl COUEf ACT (XT OE 18^2), 8 ec. m-I)LmimaIfor (hfauU-- 
Mmod^ of plaint!ff''^JPmdiu^Ibmetiin‘e*^IJterei deoree — 
jpmmm jjMu/u* or nw^q^thed itf/^nf — J^poonmoo 

onh for tho purpose if appinbig for ud imnimitif-^rirll Vodo 

\Ai^tXIVofm%), mo$, 00, lOO, 102, in;h 

* ^eetkn 38 ^of tho Presidency 8mall flausc Coux is Act (XT of lFB2) dmig not 
preclude a plaintiff whose suit 1ms been dismissod for default from applying antler 
seet|onl03 of the Ciril Procoduro Code (Act XIT of lS»s*J)toliuvo tho^order of 
diandssal set aside. There Is no ineonsistenej hot ween ilic two seeiions. A 
plaintiff whose suit hM been dismissed foi‘ default has two soparato rcmidics tmder 
Aiff^rmt enaetoents. If he chooses to apply for a now trial under seeiion ho 
^midbso wlthm eight days* * If ho pi'efoTS to apply C^r nn order netting aside iho 
dl^x^l under soctxou lOS of the Civil Procedural Code, he can do so within thirty 
; v4iy^-tliin&iafciGn Aefc XT of 191% b^chcdule II, Art. I«3). 

Vo3n)!BhfAn4CboHxmAs.^o„. ... ... 414 

SPE^IEIO B'ELIEE ACf (L OE 1877), Sec. 9 — 'RiglC rf^icrri/ — Tnimorealde properig 
ojP^ay h 7iot immoveahlG pi'Qperig v ii/ivt nif>oninrf 'f Section. 9 of Oie 
fjJ'r right, of way is not iOimoreablri piopcriy ’ vuhm the n..ea!iiag of 
9- of -b^ecific. Belief , Act (I of 1877). 

.,4~. . ... ... .,..073 
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SPlCIFKi RELIEF AOT (1 UF iB?7),Snc. A&i (XF of 1B«), 

So/ti. IL Ah* ^^X'^Sidt ti) mncel it ooul or mhlohh instrument-^Memondble 
apffrekenvom tf .seritms hijurifj^LimUatlou*'} Any peison against wliom a 
wriUen fnstruniont h void or \oidalili*, wlio ln<? reasoii.ibla apprelionbion that snch 
iM'rnmmit, i£ 1«£t outstanding, jiuj causo Hni morions iipurf, rmy sxioto have 
ilcaiiCtdloA Thi tc'-si in ‘"ivaiionaHo approlionsion of ^soriouy injury.^’ Wliofelicr 
ilsat 6xi«tB or not. depends upon the eiioumstances of each caso, li eannofe ho laid 
down, as a rulo of la^r, thii in no ciso can a man, who lias piricd with the property 
in resp."(‘t of which a void orvoidahlo instrument exists, sue to have such instrumout 
eancGUiHh 

lyifoppu V, BanwlahJinnimnia ( (1890; 18 Had., 049) toforrod to. 

KoTKABAS8A1?PArA l\ CHn.NVIBAPPAl A »*• *** 3?5 

STAMP ACT "(I OF lh79), Brt\ 8 {l1)-^BeQGii)t--^Memorantluin of piti/nuni^ 

BooumaU ooniainimj no mhiomhthj oieni: of p a/mend not (t Xo sta77ip 

necoiisiirp for suck document.] A made a payment of Rs. 22 to B- At A\ 
request U made a niomoratidum in writing to the following effect: — has 
received Es. 22/^ hut affixed no stamp to it. He was charged and convicted, under 
section 61 of the Indian Stamp Act (I of 1379), for not aflixing a receipt stamp to 
the memoranduia. 

JSkM, (reversing the conviction) that the memomtidum %vas not a receipt. To 
constitute a receipt within the meaning of section 8 (17) of the Stamp Act, there 
must he an acknowledgment, either express or implied, of the receipt, and not a 
mere statement that money was received* 

Ay pm Jaotadas Hauikvuah m* m* »«* 54 

&VCO'BBBlO'^-^Ifthuitiinco-^BeUffion'-^NatlDe Qhnstic(i%<i^Ohatigc of religion--- 
Zaw applkaUe io converts*] Where, in consequence of the conversion of a person 
from one form of religion to another, the question arises as to thejaw to he applied 
to such person, that question is to be determined not by ascertaining the law which 
ifm applicable to such person piior to the conversion, hut by asoeitaining the law 
or custom of the class to which such person attached himself after conversion and 
by %vliioh he preferred that his succession should bo governed. 

LAiSTiJras r. Uoxsautjls ««« *«« ,«* «>« 589 

Ikihlldg as &ii}Hg--^Tjiahiid^ ofkls sons for ike deU for which 
he v:c^s sitretg — Hindu iaic — Joint fmnilg* 

See Hihui Law «•* «*« ,«» ... 454 

— -—Limitatim Act {XV 1877), Sek. J/, Art* 179, Brph l-^^IiiahiUtg of 
sufHfj in exceiiUon-- Application for execution against a suietg when a step m 
aid (f execution against a principal— Mode of enforcing payment agaimt a surety 
—Fr(icUce'--Bmedure*] Yiimyak Bamohandra was awarded the sum of 
Ea* 4,95L13-11 by the District "Judge as compensation for land taken up by the 
Collector under tlio Land Acquisition Act, 3870. The money was ordered to bo 
pid over to him on his giving security for its refund in case the appellate Court 
m ordered, l^modar Yiziarangam thereupon beeamo Ins surety and executed 
a bond binding himself to pay into Couit the said su»a of Its. 4,95L1S-11, if 
ordered by the Court. On the 25th Beptomber 1898, the Hight Court varied the 
Older of the District Court and awarded Bs. 4,201-7-11 (part of the Rs. 4,951'“18-11) 
to another claimant Kusaji Bamji (the appellant). On 17th Eebruilry 1894, 
Kusaji applied for exeouiion of this order against the surety Damodar and claimed 
also interest (Bs. 1,68540-0) and costs (Bs. 55045-4)* Damodar objeoted to pay 
interest or costs, and the High Court held that, as surety, he was liable only for the 
mincii^ sum, but not to interest or costs. Subsequently, vh*f on the l6th 
February 1897, Husaji applied for execution against the principal debtor Yinayak 
of the order of the 25th September 1898, in respect of the interest and costs, con^ 

* tending that his application of the 17th February 1894, against the surety 
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slap in aid of tlio otouIioii of tlo mhi under mihh 17 ^ of tiio Liaiiiatiou Act 
(XV* of 1ST7) and prevented liMilatkm. 

JTe?£^, iliat Ms application ‘ua-^ l)arred 1»y limst^tinn. ^ The npplitatiteii 
eeution against titosuiety would not opunte to aa\e the^t^rder 
the principal doMor unless it usts initdeto (nfouva ihhildv ishlrh uas epihmon 
to hoth under the order* Bnt mid Pie urdt r the is im» 1 liaUlo for interest 

or costs, llisliaMlifcy was exprc'-Nlv eonfmad hv lumd In tlm iirindp.d sunu 
and it %vaa only as to that sum tiud h* uas jimitly luddn %uth Vhuuak, pro- 
Tious application, then cf ore, foroKefution ag.iit^stihc sur tv foi unmej for which 
ho was not liable under the order, could not he iegm<h d a ^ step In aid'of execution 
against the prinoipol debtor Tiiiayak* 

The inodo of enforcing payment ag-dnst a surdy i- h) stiuamiry pro^cbS In 
execution and not by sep vuw nuit* 

Kusajt i\ Vikatxk «*♦ •»#» “**» *«# i f d 

TEMl?LB“~JVv‘/e0 — CmdmcHof* tmdu — /Ak H in Lmihdim 

— Civil Prvctdure CocU {Ad AIK if 1^8:2). 8*tl 7» and 

tlianiaUe iTust--ChiivU^—41inda lemide, milk a dk*miWbhd!a udd 
atlaalicd io U, 

Bee Civil Puooebube Code ... .♦» *« 051^ 

TEAA^SfER 0¥ PEOPERTY AUT (IT OF iSS2), Fic. of Bom%, 

Limits of] Land sitiiata in the district of Mdhlm uitMu the iBlamt of Boinbiiy 
and within the local limits of the original Jurisdiction of the High Court Is sltuivte 
witMn the town of Bombay in the sense in which that expression is us^ in sec- 
tion 69 of the Transfer of Propeity Act (iT of 188*2), 

Tbihbae: Gasgamah IUkabe %\ Bhaowaheas ».» «•* M. ‘d4S 

^ — — Blc. so . — LelUiUti AffricuUu-* 

Hdd Melief Act (XrZTo/* 1879), IL — Aqrccmini Jih^^ nuded section a7ni 

heeminff a decree — Default in paifmait of m^ttdniDiis din noth,* decree — 
catiifn to mahe decree ah^olute ntuhe SalionW,) of Transfirof LrojpLrij/ Act 
{IVofm2)--^Lmutation Jc^(XF' of 1877), Bell II, ArL ITOF (^ntfieSlst 
October 189^, the plaintlii and the defoudaut entered ndo an amicable agreement 
before a conciliator for payinent of a mortgage-debt duo to the ftnuner by animal 
instalments. The agreement was forwaided io the Com t on the 2! ht December, 

1894 to be filed under section 41 of the DoLkhan Agrieulinnhts' lielief Act (Act 
XYH of 1B79). Default having boon made in the pauuent oC the inshdmonts, the 
first of which became duo ou the 2oih dannary tSO^f/and which also %Yah not paid, 
the plainti^ applied for execution hy sale of the mortgaged pi o]« rty. Tim appli- 
cation was made on the Cth 8epteml)or I8$F7, and it was si rack oil the file for some 
rfomal defect on tho 18th Koveniber lSu7. Hubsoqucntly on the lUth Ocfc<^ber 
1898, the plaintiff having applied foi* nn <nder absolute for sale under jsactlon 80 of 
tho Transfer of Property Act (lY of lh82), questions arQ^8 as to the applicability 
of tho section io agroomen ts filed In Court under teoetion 44 of tho Dokkhan Agrb 
culturlsts' EoHof Act and as to limitation* 

Sddy tliat (1) aijrooments filed under section 4t of tho Ih4klmn Agrlculturlfik"^ 
Eoliet Act, if relating to sale of mortgaged proportv, are subject to the provisions 
of section 89 of tho Transfer of Property Act (lY of' 1882)^ 

^ {^) Article 179, Schedule JI, of the Limitation Act (XT of 1877) applies to 

j section 89 of tho Tratisfer of Propert j Act. 

k 1 1 that in the present case the application of Saptemher 1897 should 

be treated as a arep in aid of elocution. 

^ ‘ .BKAGAVrAS V. OiKlT ,,, ^ ^ j 

iom,U~Lwe 'ffa^ir~WM7renl . 
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hi ^h't^eiwd af Ufavt (^vpmdhiii 

tf iiitui io a i>f rufl imuf in Uilctiuce-^Aj^ipoPiiunminh 

am> TJL:x\^T 15 

TUK !!?>-*« fo nft im v'— khf^fn kind in iha Ihdufhjbd DHiiH-^Pnnlnp's 
}mHd tmH(hm--ViifisfrHPiimi -Vruini (pitnf-- Rk^hii i ir^And khoik] BafeinlanU 
\\ero /cM<i 11a* vil%e uf OjliarKliul in llio llahinginPihtriii, oC wMdi a mlain 
plat (hnRay IStw «i2) thei^' l/adi Ihn^qi laud. In 1801 out down a large 
number of teak tiers gnnving on ilils lard. Tlieroup m tke Hocratary of Bfcato for 
India in Council sued t<» rerir\er tlicii \aluo, nllcging lliat tln‘y were llie property 
ot lunvniinant. 

^ BofciuliitiisJ nleaded lliat iliey wcie tlio absolute owiiorsofilm toes, and relied 
111 supp ut uf tianr iitlc on a prntdamation issnod by t loTornineni in 18?4, known 
m Mr. Punlup’g jnoolamatioii. This proclamation Im] bcou subsoquently rescinded 
by itovermnent in 3851. Thomatmial ]>arto£Mi% J3imlop*s proelamation was in 
the following terms 

^^rpon the teak and olher trees that may h<3 on any parson’s land, Government 
Im no dohigm Ho whose trees may now exist, or he whose trees may hereafter 
grow, may make sucdi use of them as he pleases. Government wiE not oifer the 
slightest obstruction.” 

lieM, that tins proelam.ttion was not a mere promise, but m actual giunt or 
gift of the teak trees to the persons on %vhose lands they were then actually 
growing, or might thereafter grow, and that the gift eonld not be revoked. 

ILM, also, that by reason of this prookmation Government had no right to the 
teak toes growing on the hind in f pieation. 

^ixmmixY OF Stam iub Ihuia v. BmiiAM Bhiteam 5X8 

UKITEBBITY — if XXiro/1857,fe. U--Oonstru6iion-^ 

Camlkiakfora The words “eandidato fora degree ** in section 12 of 

the let (XXII of 1857) to establish the Fniversity of Bombay mean a candidate 
for the final examination, the passing of which entitles him to a tlegme. They 
do not mean a candidate for a degree at any stage of Ins University career. 
Btndents, therefore, prehcuting themselves for the" Prevluus Examination pre- 
soribi'd by tho Benato of the Bombay University need not present the certificate 
required by that section. 

I2t fUB HATTJbB OP DaHASHA BUbl’OMJI CoLABA-WAIiLA ,,, 465 

XALX!AnQ^--CouHFcesfkd(VIfQflB7(}l Beo^ 7,01 10 (a), OlA (c), (d%&cc. 

12*— Ckm ia ivMeh a buU helonfj', — Decision m io such class-- Appeat^FracUce^^ 

An appeal lies uj^iust a decision as to the class to which a suit belongs although it 
does not He against a deidsion as to the valuation of the suit in that class. A 
decision of the lower Oouvt, holding that a suit is one for Epocific performance of * 
a contim t of sale and to be valued according to the auioimt of the consideraMon* 
money, is appealable. 

Uaua V. Haobsie ,,, 486 

Y AHiKE^-OaiigMef of amlanidr not a mhinddr of the same mtan during %&r 
father's Ufo4me—Bonibmj Act III of 1874, Bee* ^--Bomhag Act V of 1885*] 

The daughter of a Hindu vatantUr is not during the life-time of her fether a 
vatanddr of the same wtan witMii the meaning of section 5 of Bombay Act HI 
of 17B4, as amended by Bombay Act Y of 1880. 

MtJKfABAX kmMl #.* »♦* *,* 715 

YENBOB ANW PUECffABlK’--Obh^mc^ of sale-N'on-pagmmt qf purehase- 
moMp^Buit for possession hp vendee who has not paid ike purchase-money^ 
E&mdp of vendor— Mmitatlon — Limitation Act {IV o/1877), 17, Ark 47.] 

^ The idaintiffs owned land on which the defendant, with the plaintiffs’ leave, built 
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botwiCii |il ti'* Hill's lit iitl jsiiti ‘'itid lu 1 * lM)di 

ilio iefoHtlftnt obtuhied aii oub»i fio^a ii r Ma* 5 nUi*lii inaph 
tbo ptotjffs dhoctiti^^ t1t« plamnfh in np s»l iinpr.^^nh ta limi* 

In Ansns^ 1 8 i)Ib n.n id 1“^ iJi nit* IhHv <*» » ihi*y. in |»ni n iiu'H m %\Incii tm 

defendant e\oaite<! a rent-note tti ilic luHiiK pisiiriHin,;! t 
lotliepUuHlITHaitlu’^endorfouiMmmlhwm |uvni td b\ tb‘ pHmhtU of mh 
On tlio :XovomlH r ISlHb ihn ]duniuV^ Isis.n dif tIuH mil Im 

alio Lnng that tbe dofonsUuit lehnod to tbe |nts|si!^r In* llKlriel *nmp> 

dismissed tbo sniij linding tliai iiie plaint itlB lading p dd tlse IN. IHO, and Imluwg 
tbat tliG (lofeiulani tliorefore? jnslHud in pnliintx an end to ilm <inntfaft 
contained hi tlio xent-iiote. Ifn fuvtliux* ludd that the MiitiiaH bjirrofl liy Isinitatton 
not having been bmighi within ihreo jears frmti the data ot tho i^l.iinUhldt b onm* 
of 2811i IB'ebntar^’’ IBbS (tseo Limitation Act XV nt IBTi *> Hi’ln IL Aid# ‘li)* 

(rovomno the decree) that iho evldeuec shtnifd the iraiosaefion io Imu 
sale of tho property by tho dcfendani to the plaiutill for IN* U 0^ hasng 

glYon to tho plamtitf xmder the lea^e for fonrmmiih^ ; tint tho min \%.m a ecmipleted 
transaction idthotigh the Its. 100 had nU been paid, and that ihc only mnmlf m 
the defendant was to sue for tlio amount. 

Meldi also, that the contract hoiweon the paities dissolved tho order of iho 
Mimlalddr in the poshQ^sory suit and lendored ii timmeebmij hr the plaintitfs to 
sue to set it a^ide. The piesont sud, which na'^ based on the eontraet of scdOi was^ 
therefore, not barred by aitiole 4? of tho 'Limitation Act* 

SaoAji 2?. ISTaaiult #»* «»* *** 0 *-^ 


YEXDOB AND DUBCnABm— jmrt/iafr;^io feiurn ofdepOiU-^ 
tdon oj- pti^teha^er jor ilie part a/tlio jmrehme-monejf paid hy /imj Apnrehaser 
of land who hafe paid prit of the }aiiehas3 nionoY by nay of dcpodt, but who 
afterwards nil jtisiifcably' n^xiadiatts the coiitiact of purch'i^e. oi is gailty of any 
iHanltby reason of which the sale isn<>t earned out, k not entitled to locoier 
the deposit from the vendor. 

I!he Yondor is not nececsaiilY entitled to imam tho d ‘posii meroly heeaube imdcr 
the circumstances, the Court refuses to grant speciho pertormonce against him* 

Brom the moment part of the purduse-iuoner k paid, tho pnrolum’ lus a Iko 
upon the property to that oxtent, whuh liui t in only be lo'^t to him reason of 
his failing cariymg out his part ol the contract. 

BALTA 2 ?rA BiRA *•# tM •«* 


WATEB — Wuter-Ci>um'--BipaHan rhfhh qt'^2l"nnhih¥n^--^arkdkilon'-^ 

A6t {Bom, A^t III of 181 b), Acd. 4J ^ Tho law aa 1o rinarkn owners 
« is the same in India as in England, and is statml in lllnsi ration (A) of sectiim 7 
of the Easements Act (Y of 1882). Each proprietor has a right to a reasonable 
use of the water as it passes his had, but, in tim ubameo of some npckl custom, 
he has no right to dam it back, or exhaust it# so as to deprive other riparian owneiiu 
"Uf like use.* 


What would constitute an unTG^oiiablo diversion ol water stioh m to disturb 
the use bl the lower riparian Oiniers, is a question of fact which the liOgiskturi 
^ has giYOh a MdmlatdaJr jurisdiction to decide. 

Nauaya^st Keshav #.♦ M, ,** 506 


CQtJEBl — Bomhauf IrHffafton Act (Bom TIT o/IS70)# 
of pnp'iie^orB* 

Act, ■WAvlaidIb... 761 


' t I* 4 # ^ ^ 


o/ Bomhory — lliylit, lo e'^er on land, of Railway , 
: Bombay Municipal Act {Bom. Act III 9 / 1888)# 

k. w llr. ^'1890y 'S'fio, 12 — AccomrnGdaiio'H tcorjbs— Undeis 
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Bage. 

ili 0 Mtmiulpal Aci (Bom. Aefc III of 188S) tic Corporation of Boml)aj Iia^ 

tli 0 purpose ol supplying tlio city %\itli. yater, to enter npon lana 
belonging to other ow Jims to uuLo eonncotions botwcenlho main's and to lay the 
pipes forming the eonitmilions ihiongh or irnder sneh lands nithontthe owners* 
perml&ion, tliongh not withcmi ^'iving thorn xi£usonahle imtAco in wuting. 

//eA/j aKn that seoilon IB of the BadyaysAci (IX of 1800) does not exclude 
the ahoyo light of Iho Coipoiatlon of Bnndrjy io or ^ or on land bolcnging to the 
U. B r» Baiinaj Company lor Ihe said pin poses. 

U. I, Ih XUflAYAl UOMP\2vT Mi:M( IPAL ('ojil OHAaiOl^ 0£ BoaiiJAY ,,, 3oS 

WIIiL — €*im4meihii'-^7iequcsi io nlfe wtili nMUfatioii of hmtiiitunbu} nrul edumthg 
J nh >esi tnh o tnidc r a ugJi hi r/m sf — IJea ee ogoi a ivife’^Atlaclmeiii 
of bticnBt undet* vdl — Ciot! J^tocidoi {jltl JHIV (f 1882), 274^ — 

Ji^rmitthni comoiionGt-^-^Tuidfr of Jb^oiH>tn Jci {IF of IBS2), Sco> 6d.] 
Boman|l Baraslu (juptain diul in ihOl, Imping a aiiduw Dhiinbaiji (dulmidant Ko. 

1) and tiui sons, roiwsha and Paiasha (defend nits Xcs. 4 and 5). By ^liis will lie 
boqneathod the lesidne ofhis propmtvto tinstees (of ylioni Blmnbnji was one) 

In trust io p %j the rents and inooioe theicof to his wife ^ Bhunhaiji for life, she 
thereout maintaining, edueatiiig, and biinging tip” his clnldien in a manner 
snitaUe to their degico in life. Aftei his death the propoity, moveable ard 
iuimovcahlo, yms to be divided nmong his sons equ dly ybon Baiasha should attain 
the age of twent;^‘-iive. He alBumd nia]outy m Oetober, ISOo. At the date of 
suit, iXitasha wan eighteen yeias old and Pmo/bliauas twenty-five, Itvas com 
tended that JHiunbayx was only a tmtoe of the lonts for the benefit of her sons 
Feiozslia and Daiasha. 

Jleidf that under the will Dhunbai]i took a Hfe-intorest in the rents subject to 
the obii^tion of nmintuining, educating audbiinging up the childien. Ifiieonly 
two surviving children (Ferozsha and Daraslir), having attained majority and 
having i?wfvM propedy under the w^ill of an uncle, were now no longer m need of 
holng maintained by Bhunbayi. The obligation imposed upon her, theiefore, by 
her husband's will was discharged, and she was now entitled to a life-interest fiee 
from all further obligation to maintain his eliildien* 

On the 13th. June, 1895, the plaintiffs obtained a decree for Es. 3,976-1040 
against Bhunbaiji and her son Pexo^bha. In execution of that decieo they attached 
under an order dated 2nd July, 1805, the immoveable projierties which hed belonged 
to the testator's estate on the ground that both Hhunbaiji and Pero/sha had an 
intorost in them* llie attachment was issued under section 27 ii of the Civil Fro- 
oedure Code {Act XIT of 1882). The defendanis contended that Dhunbaiji had no 
attackihle mtoest at all in the said piop^ities, she being under the will merely a 
irustoe ns aboi-'o-mcntioned for her sons, and that, if she had, it was an intor^t in 
moveable property, W’hioh should havo boon attached under ssotien 268 of the Code, 
and tliat the attachment under section 274 was inofeotual and imoporative. They 
further alleged that by an assignment dated the 20th February, 1896, Dhunbaiji 
had assigned and suirendeicd her life-interest to her son Barasha, and that such 
interest^, theiefore, not available to f^atisfy the plaintiil’s decreo against hei% 

As to ForsoEsha’s interest, the defendants alleged that by a deed oi settlement dated 
the 9th Eebiwv, 1805, it ivas \alidly settled for the benefit of himself and his 
family and that,* thoref oro, ho had no interest in him which could bo attached under 
the order of the 2nd July, 1895. 

Ilddf (I) that Dhunbaiji had an attachable interest in the property* 

(2) Tliat her Interest was an interest in immoveable property and was validly 
alkohed under section 2M of the Civil Procedure Code. 

(8) That her assignment of the 20th February, 1896, was invalid as against the 
pla!nti& under section 276 of the Civil Pioeedure Cede. 
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Dag?, 

(4) Timi intlepmidtnilly iff aHmdraind. her m i^hit mstimn 

Daraslia ws>s niTalfd ih»’' pKn4itK ini?Lr *»* ♦* m 4 Is&BHff'ir fit 

‘Pmomtij ki)t (lYfd tln^ o! tint . 1 -- rifat W tfi ih'- 

property Iroin the creditor^^. mul it tn *k*N‘.4 iM* plsud^ls dwere.*, 

mid ii was, ihereCore, fraudulent utid vfnd iw ii.ray.-t tie 

(5) That the deed of sHtVnmui hy lViw4n of the luh IVhnnryy 1KI1» 
void as agaimt the pMutlifn under mdi<m of theTta»4 r «d lho|ody let 
(IT of lt^B*2). 

(Cj) That the plaintllTs vew (‘uiitled ion dio iho 4uns oud iutired hidh of 
Dbmhai ji and of Poro/,feha so fur an minht hoiii^^-^H,n tniy ili‘ii duuw of 
XSth June, 

Natka IvriiHV tn DEUNutui: ... .** 1 

coihllth/Kfl ioi ff(h p(hm — i pn ?»? h >it 

to aio^t ffuHutoth" vu^hw^ of ike iisiuiors* dtCi^n / 3i*ft chmh! 

JSe^imi of rcMuavij p}^ei fdfU^’J --IVmlii hm, 

Itonu Law ... ... ... ».» *.^271 


•^-llindn Zaiu—'DIanxini — B(qtui>t fm' 'UUo'**>U 3 i ’* — n 

ZiMitdtiou A.ot (X?'^ of lB77u N. <•»’. 10^ ; j4}*h\ 12i\ 141, 1 ti*[] A htniucst hy 

a Hindu testator of moveahle and imtnuveahle property to fru4eeB for dharmn mm 
held void. The ohjeots uhirh ran he eon^deied to "he lumnt hjthat word ate 
too vague and uncertain for the adrainibimtion of tliein to ho under any etmtroh 

Mome V. Tke Bishop 0 / Durham (I) referred to ami follow^. 

The testator died in 1B09, leaving two widows to whom he made speoiic heciuesta 
enjoying'* the lent and for n.alving (Uiamm datiJ* He ho(|xievdh0d the 
residue of liis property, nmvo ihle and iminuwabhs to tiu&t<'cs for d/nirmih One of 
the widows died in 18/1 ^ and the other in On the di'aih of the .^irvivor thw 

suit was irought in 1888 to have tho ]auiue4 "ot uside and for ailmmihtmtion of 
the estate. 

Edch on the miestion of limitation, that the Nuifc was not harred. The limitat- 
aiion, if applicahle to the moveahle'4, would liave been tinder Ailirlo liiK aiid'to the 
immoveables under Article 111 of Act XY of 1877. ' Aitick 1 U, which makes the 
period of limitation commence from the date •when iho pos'cssjon of Iho dofentkui 
becomes adverse to the plaint iil, dom not apply where the suit is otherwise specially 
provided for, and, therefoio, had no application here. Ai the Fame time, section 
of the Act, M to the e:5£tin«ti(m of a right hy tin* cllVn^t of limitation running 
against the widows, if it had done bo, would not have been upplhuhle to^tho 
, plaintiiF, whose right %vas not dmived from or through the u idowa, btir was derived 
through their husband on the death of the surviving widow. 

BaKCHOEDAB Dt DaETAI^XBU.o m. ♦.* ... ♦** ? 2 o 


’WILL — Pdrsi$^CQfiBtnicUoit'*-^Beqtied uf poux3^ (f imnagnneiii h ^fddow ^ntd 
daughter f on Ufe--’ZiJe esiate-^Gift to two nn Joint ieumds or in 

eommon--^InU$i&cg‘^A^un''iilam hj pmp7i^^ entilkd to $kamB — LmiMmul 
Jehangirji Husserwanji Wadia, a Ptei, died in 18 El leaving a widow (Manokltaf) 
and a daughter (Motlibai) and two grandsons (sons of MotBhai) him surviving. 
By Ms will (written in the (3iujardfei language) ho directed that during her life his 
widow md daughter were agree together and to manage the atTaim with 
uWMiiity and rftet Manekbai's death he gave the wlmle power over km estate to 
lis'db.tighte b^otlibai and so long as Motlibai enjoys her natural jiile, emw;hing 
The Will then eentinuod i ** After the death of Motllbai-- 
itamely,^]®ai Havtoji and Bhai Husserwan ji — those two 
^ ‘ ^ and estate there may he belonging to me. 
hue. :is to cifer them iny MuOTanee m 

TO'i'IHc 41 i ‘ 
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ITdil j P^iUoii^ J.) tliat Manekbai and Motlibai look only a lifo 

iiitercsi m tho ealate, * ^ 

(2)^ (Varying iko decree of Fulton, d.) tkafc Alotlibai'* two sons took tlie estate 
as joiiifc tenants subject to‘ the life interests of Manekbai and Motlibai and not as 
teiianis in tommoin 

One Manockji Navroji Wadla died intestate in 1837 leaving a widow (IMotlibai) 
and t\\(^ sons, Ntisserwanji and Navroji, Motlibtai obtained letters of 
ud ministration and until ber d^‘ath in 1897 reiminod in so’e possess'on ami 
onjnyjnent ni lier Imsbamrs e»taio, a*tbongli by law entitled only to a widow’s 
lure, tlio two sons being entitled io ilie reraaiiuleia In ibis suit fled in 1807 
by tbe widow of Nu»sernaiiji, one of the suns, 

Jflehh tbai tbe liglitof both sons to recover the shares to*ttbic]i they w'ovo 
orimnnlly entitled banod by limitation (article 128 of the limitation Act 
X V of iH77) and Ibeir right to siicli shares was extin gtiisbotl under section 28 of 
the Limb alum ^ci l^lanockji's estate had, therefore, become merged in Motlibai “s 
estate. 

Natuoji M.iNocKJi Wabu i\ PnnozBAi ... ... 80 



